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REPORTS OF ALL DECISIONS 


RENDERED IN INSURANCE CASES IN THE FEDERAL COURTS, AND IN 
THE STATE SUPREME COURTS. 


LIFE. 
In RE GREENBERG 


Petition oF JOHN HANCOCK MUT. LIFE INS. CO. 


(United States Circuit Court of Appeals, Second Circuit. January 
14, 1921.) (No. 112.) 


271 Federal Reporter, 258 


1. INSURANCE—BENEFICIARY OF LIFE POLICY SUBJECT TO 
DISPLACEMENT HAS NO VESTED INTEREST. 
The beneficiary of a life insurance policy, who may at any time be 
displaced as beneficiary by the insured against his will, cannot have a 
vested interest. 


(For other cases, see Insurance, Dec. Dig. § 586.) 


2. BANKRUPTCY — TRUSTEE MAY ENFORCE PAYMENT OF 

SURRENDER VALUE OF LIFE POLICY. 

Where a bankrupt’s trustee has become owner, as an asset of the 
estate, of a policy of insurance on the bankrupt’s life, having a surrender 
value payable to bankrupt’s wife as beneficiary, but containing a provision 
that the insured could change the beneficiary “from time to time with the 
consent of the company by written notice to said company,” provided, 
however, that “no other than the insured’s estate, father, mother, hus- 
band, wife or dependent child will be made beneficiary under this policy,” 
the company has no interest which can justify its refusal to pay the sur- 
render value to the trustee. 

(For other cases, see Bankruptcy, Dec. Dig. § 143[12].) 


Ward, Circuit Judge, dissenting. 


Petition to Revise Order of the District Court of the United States 
for the Southern District of New York. 

In the Matter of Joseph Greenberg, bankrupt. Petition by the John 
Hancock Mutual Life Insurance Company to revise an order of the 
District Court. Affirmed. 


Greenberg became bankrupt while in possession of a policy of life in- 
surance in the Hancock Company. The policy had been obtained some 
years before petition filed, by the bankrupt himself, and therein his wife 
was designated as beneficiary. The lower court has found as a fact that 
Mrs. Greenberg never did “at any time take out, own, or pay for the 
policy’ above named. 

By the policy terms the insured bankrupt could “change the bene- 
ficiary from time to time with the consent of the company by written 
notice to said company,” provided however that “no” other than the insured’s 
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estate, father, mother, husband, wife or dependent child will be made 
beneficiary under this policy.” 

This proceeding began by thetrustee (having the policy in possession) 
demanding that the insurance company pay him the surrender value of 
the same. From this we assume that previous demand had been made 
upon the bankrupt, pursuant to section 70 of the act (Comp. St. § 9654), 
that he pay the trustee such surrender value, that he had declined so to 
do, and that the policy had therefore, pursuant to the statute, passed to 
the trustee as assets. No other assumption is consistent with the form 
of this proceeding, which is an application to compel the insurance com- 
pany to pay over said surrender value pursuant to the trustee’s re- 
quirement. 

The insurance company appeared, has never objected to the juris- 
diction, and contended, and still contends, that the policy is vested in the 
wife, or (if no such vesting has actually taken place) that it, as insurer, 
may refuse to give its consent to any change of beneficiary and thereby 
defeat the trustee’s claim. 

The District Court, havirg made the finding of fact above set forth, 
held that the insurance company’s action was unwarranted and “ar- 
bitrary.” It therefore entered an order requiring the payment of the 
admitted surrender value. To review such order this petition was 
filed. 

Frederick C. Tanner, of New York City (Morris E. Kinnan, of 
New York City, on the brief), for petitioner 

Bernard Bernbaum, of New York City, for trustee in bankruptcy. 


Before Ward, Hough, and Manton, Circuit Judges. 


Hovuon, C. J. (after stating the facts as above). [1] The 
beneficiary of a life insurance policy, who may at any time be removed 
from the benefited position by the insured and against the beneficiary’s will 
cannot have a vested interest. In Grems v. Traver, 87 Misc. Rep. 644. 
148 N. Y. Supp. 200, affirmed 164 App. Div. 968, 149 N. Y. Supp. 1085, 
there was one policy considered much like the one at bar; but the court 
held as a fact that such policy “was taken out for the especial benefit of 
the wife under agreemnt that it should be held for her protection.” 
No such agreement is here shown, and it may be noted that the cases from 
United States courts cited and relied on in the Grems Case are from 
lower courts, and for the most part wholly inconsistent with the sub- 
sequent decision in Cohen v. Samuels, 245 U. S. 53, 38 Sup. Ct. 36, 62 
L. Ed. 143. 

This being a petition to revise, we can inquire only into the law; 
the facts (unless without any evidence to support them) we must take 
as found by the lower court. That court having declared that the 
bankrupt’s wife never took out, owned or paid for the policy there is 
no ground for asserting that the wife was within the protection of 
section 52 of the Domestic Relations Law (Counsol Laws, c. 14) of this 
state. By ‘owned” we take it that the District Judge meant that the 
policy had not vested in the wife which is the meaning in which we 
used the word in Re Samuels, 254 Fed. 776, 166 C. C. A. 221. 

[2] This case presents but one po'nt for strictly speaking, the wife 
is not before us at all; she is not making any claim to the policy or 
the proceeds thereof; she is not a party to this proceeding which is 
against the insurance company alone, and at bar that company sub- 
stantially takes the position that it can, by refusing consent to a change 
of beneficiary, secure to the wife the enjoyment of that to which she 
makes no demand. This raises the question as to the scope of the 
phrase which gave to the insured the right of changing his beneficiary 
“from time to time with the consent of the company by written notice 
to said company.” 
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It is doubtless true that where a specific and formal manner of 
changing beneficiary, issuing new certificate or policy of insurance, or 
of assigning the policy itself, is agreed to and plainly expressed when 
the policy is obtained, no other method of effecting such change or as- 
signment can ordinarily be recognized, at least as between conflicting 
claimants. The matter is amply discussed in Freund v. Freund, 218 
Ill. 189, 75 N. E. 925, 109 Am. St. Rep. 283; and see a long list of cita- 
tions in L. R. A. 1915A, 109. 

But the contest here is not between the original beneficiary and an- 
other person selected for succession by the insured. By force of the 
bankruptcy statute the trustee has succeded by operation of law to all 
the rights of the bankrupt in the premises. For practical purposes 
this contest is between the insured bankrupt and his insurer, and the 
question would be the same if Greenberg had attempted to substitute 
for his wife another beneficiary (within the class limited in the policy) 
and the company refused consent to the change. Under such circum- 
stances it is to be remembered that this exact provision for the consent 
of the company to the change is solely for its own protection. John 
Hancock, etc., Co. v. White, 20 R. I. 457, 40 Atl. 5. And so the ques- 
tion becomes this: Can the insurer coerce the will of the insured in 
respect of change of beneficiary, although its own rights are not in any 
way endangered? 

No similar proceeding on the part of an insurer can, we think be 
discovered in the books; but on principle the matter is covered by the 
decision of Justice Brown, then District Judge in Supreme etc. v. 
Cappella (C. C.) 41 Fed. 1, and Lahey v. Lahey, 174 N. Y. 146, 66 
N. E. 670, 61 L. R. A. 791, 95 Am. St. Rep. 554, to the effect that 
where the insured is physically unable to comply with the formalities, 
or where, insurer itself is so physically unable, equity will deem 
that to be done which ought to have been done and proceed according- 
ly. In the present instance there is no physical inablity; there is a 
flat refusal to perform on the part of the insurer, for reasons having 
no relation to its own security or indeed to its own business. It is 
avowed at bar that the company prefers to pay the bankrupt’s wife 
the whole of the policy rather than pay the trustee the surrender value 
thereof. 

Bankruptcy is equity and just as it will presume on occasion that 
that has been done which ought to be done, so on other occasions it 
will compel that to be done which ought to be done. This is one of 
those occasions. 

The order under review is affirmed with costs. 


Warp, C. J. (dissenting.) The question in this case is 
whether the beneficiary of the policy can be changed without the In- 
surance Company’s consent. This is a question of law which we can 
dispose of upon petitién to revise. Of the cases cited by the court, 
Grems v. Traver, 87 Misc. Rep. 644, 148 N. Y. Supp. 200 involved a 
policy under which the insured had the right to change the beneficiary 
at any time, and in John Hancock Insurance Co. v. White, 20 R. I. 
457, 40 Atl. 5, the court held that the company was estopped from re- 
fusing to consent to the change. 

I cannot see how any court can delete this provision of a contract 
or say that it will be disregarded because “arbitrary.” If the bankrupt 
were to ask the Insurance Company to consent to subsititute his trus- 
tee in bankruptcy in place of his wife as beneficiary, it would be the 
plain duty of the company to refuse, and the refusal for the protec- 
tion of the wife could not be regarded as arbitrary. On the contrary, 
consent would defeat the purpose of the policy, which was to protect 
the wife. Yet the order of the court below accomplishes this very 
thing. 
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The case of Cohen v. Samuels, 245 U. S. 53, 38 Sup. Ct. 36, 62 L. 
Ed. 143, does not control. The ratio decedendi proceeded upon facts 
not found in this case at all. In it the insured had an absolute right 
to change the beneficiary and this right the court held under section 70 
(a) subd. (3) of the Bankruptcy Act (Comp. St. § 9654) was vested in 
the trustee as one of the “powers which he [the bankrupt] might have 
exercised for his own benefit. * * *” And also under subdivision 
(5) as “property _ Which prior to the filing of the petition he could have 
transferred. * * The bankrupt in this case could have done 
neither of these things and his trustee stands in no better position. 


I think the order should be reversed. 


lI pe 


LANGLEY v. PRUDENTIAL INS. CO. OF AMERICA. (No. 3007.) 
(United States District Court, E. D. Washington, N. D. March 2, 1920.) 
271 Federal Reporter 776. 


1. INSURANCE—GOVERNED BY LAW OF STATE WHERE DE- 
LIVERED, 


A life insurance policy, delivered in the state where insured resided, 
became a contract of that state, governed by its laws. 


(For other cases, see Insurance, Dec. Dig. § 125[2].) 


2. INSURANCE—AMOUNT OF LOAN DEDUCTED BEFORE EX- 
TENDED TERM INSURANCE WAS COMPUTED. 


A life insurance policy, governed by the laws of New York, which 
provided that the part of the annual premium remaining unpaid at the 
maturity of the contract and any other indebtedness to the company 
should be deducted from the amount payable by the company, and also 
provided for extended term insurance in case of nonpayment of the pre- 
mium, which would be reduced by any indebtedness placed on the policy, 
permits the company, under the laws of that state, to deduct the amount 
of a policy loan before computing the term of extended insurance. 


(For other cases, see Insurance, Dec. Dig. § 367[2].) 


3. INSURANCE—CONSTRUCTION OF AMBIGUOUS PROVISION 
ADOPTED BY PARTIES WILL BE FOLLOWED. 


Where a life insurance policy was ambiguous as to whether the 
amount of a policy loan should be deducted before the paid-up premium 
was computed, the construction placed on the contract by the parties when 
the loan was made, by providing for such reduction in accordance with 
the rule of the company, will be accepted by the courts. 


(For oher cases, see Insurance, Dec. Dig. § 146[1].) 


At Law. Action by Cynthia Langley against the Prudential Insurance 
Company of America. Judgment directed for defendant. 


E. Eugene Davis and Samuel Edelstein, both of Spokane, Wash., for 
plaintiff. 


S. A. Keenan, of Seattle, Wash., for defendant. 


Rupkin, D. J. This is an action on an insurance policy. The case 
was submitted to the court upon an agreed statement of facts from which 
the following appears: 
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On the 4th day of March, 1898, William Langley, a resident of Buf- 
falo, N. Y., applied to the defendant for a life policy in the sum of 
$5,000, and on the 8th day of March following the policy issued, pursuant 
to the application, payable to the: wife of the applicant, who is the plain- 
tiff in this action. The policy provided that the insured should be en- 
titled to certain benefits, only two of which are material here, 

(1) “After the premiums for three full years have been paid on this 
policy, the insured may borrow from the company, while the policy is in 
force, an amount computed according to the table of cash loans on the 
back hereof, by making writen application therefor and assigning the 
policy to the company as security, in accordance with the company’s 
rules.” 

(2) “In case of default in the payment of any premium on this policy, 
after the premiums for three full.years have been paid, the company will 
issue, in lieu of this policy and without any action on the part of the in- 
sured, a paid-up term policy for the full amount insured by this policy, 
and to continue in force for the term indicated by the table of extended 
insurance on the back thereof: Provided, however, that in case of the 
death of the insured within three years from the date of such default 
there shall be deducted from the amount payable by the company the 
sum of all the premiums that would have become due on this policy if it 
had been continued in force; or, in lieu of such paid-up term policy, ‘a 
nonparticipating paid-up life policy will be granted for an amount com- 
puted according to the table of paid-up policies on the back hereof, pro- 
vided this policy is legally surrendered to the company within three 
months after said default.” 

On the back of the policy are contained the following provisions: 

“Premiums are payable at the home office of the company, but may be 
paid elsewhere, on or before the dates when due, to authorized agents of 
the company in exchange for receipts signed by the president, secretary, 
or manager of the ordinary branch and countersigned by a general agent 
of the company. When not payable in one sum at the beginning of each 
policy year, that part of the annual premium remaining unpaid at the ma- 
turity of this contract, and for any other indebtedness to this company on 
the part of the insured or any holder of this policy, shall be deducted from 
the amount payable by the company. If any premium be not paid when 
due, this policy shall be void and all premiums forfeited to the company, 
except as herein provided.” 

Also: 

“The benefits stated in the following tables apply to the original sum 
insured only: If the sum insured is increased by dividends or otherwise, 
the benefits will be increased, but any indebtedness placed on the policy 
will operate to reduce the benefits.” 

On the 3lst day of December, 1904, the insured and the beneficiary 
made application for a loan on the policy in the sum of $390, and as- 
signed the policy to the company as security for the loan. The loan cer- 
tificate contained this provision among others: 

“That if said policy shall lapse or become forfeited in any manner, the 
amount of said loan, with interest accumulated and accrued thereon, shall 
be deducted from any cash surrender value of said policy,or the said loan, 
with interest accumulated and accrued thereon, shall operate to reduce the 
amount of any paid-up life or endowment policy, or to reduce the term of 
extended insurance guaranteed by the terms of said policy, in accordance 
with the rules of the company.” 

On the &th day of March, 1095, default was made in the payment of 
premium. On the 9th day of June, 1905, the policy was forfeited for non- 
payment of premium, and after deducting the loan extended insurance 
was granted for the face of the policy for 4 years and 38 days, or until 
April 15, 1909. If the amount of the loan and interest had not been de- 





8 Insurance Law Journal, Vol. 58. [July, 1921 


ducted, the insured would have been entitled to extended insurance for 
the period of 12 years and 85 days. On the 22d day of July, 1916, the 
insured died. It will therefore be observed that the extended insurance 
expired long prior to his death, because of the deduction of the loan and 
interest; whereas, if the extended insurance had been computed without 
such deduction it would have extended the policy beyond the date of 
death. 

It will thus be seen that the sole question presented for decision is: 
Should the period of the extended insurance be computed after deducting 
the amount of the indebtedness or loan, or without such deduction? The 
plaintiff contends that inasmuch as it is provided on the back of the policy 
that,—“‘when not payable in one sum at the beginning of each policy year, 
that part of the annual premium remaining unpaid at the maturity of 
this contract, and any other indebtedness to the company on the part of 
the insured or any holder of this policy, shall be deducted from the amount 
payable by the company,” the amount of the loan can only be deducted 
from the amount payable on the death of the insured, and in no manner 
affects the period of extended insurance to which the party may be enti- 
tled. And it is further contended that the provision of the loan certificate 
to the contrary is without consideration and void. Regardless of these 
questions, however, there are two all-sufficient reasons, in my opinion, 
why the plaintiff cannot recover. 

[1] First. The application for the policy contains the provision: 

“And it is further agreed that the policy herein applied for shall be 
accepted subject to the conditions and agreements therein contained, and 
the policy shall not take effect until the same shall be executed and de- 
livered by the said company, and the first premium paid thereon, while my 
health is in the same condition as described in this application.” 

And inasmuch as the policy was delivered in the state of New York, 
where the insured resided, it thereby became a contract of that state. 
a Life Ins. Co. v, Clemens, 140 U. S. 226, 11 Sup. Ct. 822, 35 L. 

d. 497. 

[2] And under the decisions of the courts of New York the term of 
the extended insurance was properly computed by the insurance company. 
Perry v. Prudential Ins. Co. of America, 144 App. Div. 780, 129 N. Y. 
Supp. 751; Taylor v. New York Life Ins. Co., 197 N. Y. 324, 90 N. E. 
964. Indeed, regardless of this, the rule there stated would seem to be 
supported by the better reason and the weight of authority. 

[3] Again, the utmost that can be said in favor of the plaintiff is 
that the terms of the policy are somewhat ambiguous and conflicting, and 
in such cases the practical construction placed upon the contract by the 
parties when the loan was made will be accepted by the courts and is con- 
trolling here’ A general finding will therefore be made in favor of the 
defendant. 

Let a finding and judgment be submitted accordingly. 


——___~. 


CARRIGAN et at, v. NICHOLS. (No. 294.) 
(Supreme Court of Arkansas. April 25, 1921.) 
230 Southwestern Reporter 9. 


1. INSURANCE—THREE MONTHS’ DELAY IN RETURNING 
POLICY FOR FALSE REPRESENTATIONS HELD AN AC- 
CEPTANCE. 

In an action on a note for a premium under a life insurance policy 
where defendant denied that he had signed the note and claimed that he 
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had been induced to apply for the policy by false representations and that 
he had immediately returned it on discovering the falsity of such repre- 
sentations, where it appeared that defendant had delayed for more than 
three months in returning the policy after receiving it, he will be held to 
have accepted the policy as a mater of law. 


(For other cases, see Insurance, Dec. Dig. § 136[5].) 


Appeal from Grant Circuit Court; W. H. Evans, Judge. 


Action by T. D. Carrigan and others against J. W. Nichols. Judg- 
ment for defendant, and plaintiffs appeal. Reversed and remanded. 


E. H. Vance, Jr., and A. I. Roland, both of Malvern, for appellants. . 


D. E. Waddell and Isaac McClellan, both of Sheridan, and J. S. Ut- 
ley, of Benton, for appellee. 


HOME MUT. BEN, ASS’N v. KELLER. (No. 297.) 
(Supreme Court of Arkansas. April 25, 1921.) 
230 Southwestern Reporter 10. 


1. INSURANCE— WHAT CONSTITUTES “INSURABLE INTER- 
EST” IN LIFE OF ANOTHER. 


An insurable interest in the life of another is such an interest arising 
from the relations of the party obtaining the insurance, either as creditor, 
or as surety for the assured, or from the ties of blood or marriage to him, 
as will justify a reasonable expectation or advantage or benefit from the 
continuance of his life; natural affection in cases of blood ties being suf- 
ficient. 

(For other cases, see Insurance, Dec. Dig. § 116[1].) 


(For other definitions, see Words and Phrases, First and Second 
Series, Insurable Interest.) . 


2. INSURANCE—SON-IN-LAW HAS NO INSURABLE INTEREST 
IN FATHER- IN-LAW, 


A son-in-law had no insurable interest in the life of his father-in- 
law from the mere fact that the father-in-law lent son-in-law money and 
was willing to lend him more, coupled with the fact that he was kindly 
disposed towards him, and benefit certificates obtained by son-in-law were 
mere wager policies and void. ; 


(For other cases, see Insurance, Dec. Dig. § 116[1].) 


3. INSURANCE—STATUTE RELATING TO REGULATION OF 
FRATERNAL BENEFIT SOCIETIES HELD NOT TO APPLY 
TO ASSOCIATIONS HAVING NO LODGE SYSTEM. 

The act of 1917 (Crawford’s & Moses’ Dig. § 6068), pertaning to the 
regulation and incorporation of fraternal benefit societies, applies to mu- 
tual benefit societies having lodge system with a ritualistic form of work, 
and does not apply to a mutual benefit association having no lodge system 
of government. 


(For other cases, see Insurance, Dec. Dig. § 687.) 
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Appeal from Circuit Court, Polk County; Jas. S. Steel, Judge. 

Action by I. T. Keller against the Home Mutual Benefit Association 
Judgment for plaintiff, and defendant appeals. Reversed, and action dis- 
missed, 

Norwood & Ailey, of Mena, for appellant. 


Vole McPhetrige, of Mena, for appellee. 


HYATT et aL. v. INTER-SOUTHERN LIFE INS. CO. 
(Supreme Court of Florida. March 12, 1921.) 
88 Southern Reporter, 64. 


(Syllabus by the Court.) 

INSURANCE—REINSURANCE CONTRACT CONSTRUED AS TO 

TIME OF ATTACHMENT OF LIEN ON POLICY. 

“Inter-Southern Life Insurance Company does now and hereby as- 
sume the within policy of insurance numbered 3756 on the life of Clin- 
ton Lee Hyatt, of Kissimmee, Florida, dated on the 2lst day of January, 
1910, and is now and hereby bound by all the terms and conditions there- 
of as fully and to the same extent as said Florida Life Insurance Com- 
pany is bound by reason of said policy for the full period of five years 
from and after the 29th day of September, 1915, at midnight, and after 
five years, as above, to carry said policy with a lien or loan upon it for 
the sum of $266.54 as provided in said agreement.” Construed to mean 
that the lien upon the policy did not attach until the expiration of five 
years from the 29th of September, 1915. 

(For other cases, see Insurance, Dec. Dig. § 679.) 

Whitfield, J., dissenting. 


Error to Circuit Court, Osceola County; C. O. Andrews, Judge. 
Action by Grace F. Hyatt and others against the Inter-Southern Life 


Insurance Company. Judgment for defendant, and plaintiffs bring error. 
Reversed. 


John T. G, Crawford, of Jacksonville, for plaintiffs in error. 
Robinson & Bridges, of Orlando, for defendant in error. 


Browne, C. J. There is involved in this case the construction of cer- 
tain clauses of a reinsurance contract between J. C. Luning, treasurer of 
the state of Florida, acting for the Florida Life Insurance Company, and 
the Inter-Southern Life Insurance Company, of Louisville, Ky., and a 
similar clause in an agreement between Clinton Lee Hyatt, consenting to 
his reinsurance by the Inter-Southern Life Insurance Company under the 
terms and conditions of the agreement between the Inter-Southern Life 
Insurance Company and J. C. Luning, as Treasurer uf the state of 
Florida. 

Clinton Lee Hyatt obtained from the Florida Life Insurance Com- 
pany a policy on his life for $2,000, dated January 21, 1910, the annual 
premium on which was $67.90. He paid the premiums up to and includ- 
ing the one due on January 21, 1915. The policy contained an automa- 
tically nonforfeitable provision that— 
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“If after three years from the issue of this policy any premium 
herein shall not be paid when due, the same shall be charged against the 
policy as a loan at 5 per cent. if the loan value be sufficient to provide 
for it after deducting existing loans and accrued interest. If, after de- 
ducting same, the balance is not sufficient to cover one annual premium, 
a premium for a shorter period, but not less than a quarterly premium, 
shall be charged.” 

The policy contained a table showing its cash and loan value at vari- 
ous periods of its life. 

When the premium became due on January 21, 1916, Hyatt borrowed 
from the Inter-Southern Company $67.90 to pay it, and gave his note for 
that amount. When the premium became due in 1917, he paid the in- 
terest on the first note and again borrowed $67.90 from the Inter-South- 
ern to pay it, and gave his note for $135.80, and took up the first note. 
The note was a “premium lien note,” and contained a recital that it was 
to be a lien on the policy which should be deducted from any cash settle- 
ments made under it, and further provided that, if the note was “not 
paid on or before maturity, it, will automatically be extended to the next 
succeeding anniversary date of policy, provided the policy is in force to 
that date.” 

The company made these loans and accepted these notes under the 
automatically nonforfeitable clause of the policy. 

The policy had been in existence more than three years, and was 
therefore nonforfeitable for nonpayment of premiums so long as there 
was a sufficient loan value against which the premium could be charged. 
On the 21st day of January, 1918, the policy had been in existence eight 
years and had a cash value of $342. 

It is conceded that, if the Florida Life Insurance Company had con- 
tinued in business, the policy would have been in full force at the time 
of Hyatt’s death on the 17th day of October, 1918, as it had a cash value 
in excess of the amount necessary to keep it alive under the automatically 
nonforfeitable clause. The Inter-Southern Life Insurance Company, 
however, questions its liability because of certain clauses in the contracts 
between the Inter-Southern Life Insurance Company and J. C. Luning, 
as State Treasurer, and the agreement between Clinton Lee Hyatt, the 
policy holder, and the Inter-Southern Life Insurance Company. The 
agreement between the Inter-Southern Life Insurance Company and the 
State Treasurer contained a clause that the Inter-Southern would issue 
to each policy holder who should file with the Florida Life Insurance 
Company his written assent to the reinsurance agreement an agreement 
“whereby it shall engage to be bound by all the terms and conditions of 
his policy, to the same extent as Florida would have been bound thereon, 
subject to the conditions hereof.” 

. A “mean reserve” was provided for in the contract between the In- 
ter-Southern Life Insurance Company and Mr. Luning, which was to be 
calculated by the Florida Life Insurance Company, and the policy holder 
accepting the reinsurance under the contract thereby assigned to the In- 
ter-Southern all his equity or right of participation in the assets in the 
Florida Life Insurance Company should any accrue. If there were no 
assents forthcoming from the Florida Life Insurance Company, the pol- 
icy holder was to pay the whole of the “mean reserve” as calculated by 
the Florida Life Insurance Company, and, should there be any assets di- 
vided among the policy holders, the portion allotted to each was to be 
deducted from the amount of the “mean reserve” due from the policy 
holder, who should be liable to pay only the difference between such 
amount and the amount stipulated in the agreement. If.the amount al- 
lotted to a policy holder on the winding up of the affairs of the Florida 
Life Insurance Company at the end of five years should exceed the 
amount of the “mean reserve” stated in the policy, the difference was to 
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be refunded to the policy holder. The affairs of the Florida Life Insur- 
ance Company were to be wound up within five years. 

One of the obligations which the Inter-Southern took upon itself 
in its contract with Mr. Luning was: 

“And the Inter-Southern further agrees that it will pay in full out 
of its own assets, without deducting on account of the lien herein provid- 
ed, the proceeds of each policy which shall become a claim by death 
within five years from the reinsurance date.” 

; an its agreement with Hyatt the Inter-Southern obligated itself as 
ollows: 

“Inter-Southern Life Insurance Company does now and hereby as- 
sume the within policy of insurance numbered 3756 on the life of Clinton 
Lee Hyatt of Kissimmee, Florida, dated on the 21st day of January, 
1910, and is now and hereby bound by all of the terms and conditions 
thereof as fully and to the same extent as said Florida Life Insurance 
Company is bound by reason of said policy for the full period of five 
years from and after the 29th day of September, 1915, at midnight, and 
after five years, as above, to carry said policy with a lien or loan upon it 
for the sum of $266.54 as provided in said agreement.” 

It appears from these clauses of the agreements that the lien for 
the mean reserve was not to attach until the expiration of the five-year 
period in which the affairs of the Florida Life Company were being 
wound up. 

The Inter-Southern assumed liability under the policies of the Flor- 
ida Life Insurance Company with the automatically nonforfeitable clause, 
whereby it was bound to continue the policy in force as long as there 
was a cash value sufficient to pay premiums. Mr. Hyatt, in accepting 
reinsurance in the Inter-Southern Life Insurance Company, consented to 
all terms and conditions of the agreement betwee the Inter-Southern 
Life Ineurance Company and Mr. Luning, which agreement carried with 
it an obligation to pay, with certain exceptions, the amount of the mean 
reserve, which was fixed at $266.54. One of these exceptions was that, 
if any policy became a claim by death within five years from the rein- 
surance date, which in the case of the policy held by Mr. Hyatt was Sep- 
tember 29, 1915, the Inter-Southern Life Insurance Company agreed to 
pay “in full out of its own assets, without deduction on the lien” for the 
mean reserve. 

The construction contended for by the defendant in error would 
make the obligation to pay the mean reserve attach at the instant the pol- 
icy holder accepted reinsurance in the Inter-Southern Life Insurance 
Company. This construction destroys the automatically nonforfeitable 
clause of the pol‘cy, because it would in some instances extinguish all 
cash or loan value, and in others, as in the instant case, so much of it as 
to make it insufficient to continue the policy for such a period as the 
cash or loan value at the date of the agreement would otherwise have 
been sufficient to pay the premiums for. 

That the Inter-Southern Insurance Company did not place th's con- 
struction upon the contract is apparent. On two several occasions it 
loaned Hyatt $67.90 to pay premiums which it could not have done if 
the amount of the mean reserve had been charged as a loan against the 
cash value of the policy, as there would not then have been enough of 
the cash value remaining from which to make the loan. In making these 
loans to Hyatt and accepting his notes for $67.90 and $135.80 the company 
placed upon the provisions of the agreement under consideration its con- 
struction that the lien or loan for the amount of the mean reserve had 
not then attached and was not to attach until “after five years.” 

It was not charged off against the cash or loan value at the time 
Hyatt accepted the reinsurance agreement. It had not been charged off 
on January 21, 1916, or on January 21, 1917. At what period then was it 
to be paid? We cannot construe these agreements as meaning 
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anything but that, in the event that Hyatt’s proportion of the assets of 
the Florida Life Insurance Company assigned by him to the Inter- 
Southern were not sufficient at the expiration of five years to extinguish 
the company’s claim, it was then to become a lien or loan upon the pol- 
icy. 
The language used by the company in its agreement with Hyatt 
makes this conclusion inevitable. If the policy was to be carried from 
the date of the reinsurance agreement, September 29, 1915, with “a lien 
or loan upon it fdr the sum of $266.54,” then the words “after five 
years” are meaningless. There is no escape from the conclusion that the 
company’s agreement to carry the policy with a lien or loan on it for 
$266.54, “after five years,” meant that until the expiration of five years 
the policy was to be carried without the lien or loan of the $266.54; in 
other words, after five years it was to be carried with a lien or loan on 
it, but it was not to be so carried before five years. 


The Inter-Southern in its agreement with Mr. Luning agreed to pay 
“in full out of its own assets,,without deducting on account of the lien” 
for the mean reserve, every policy that became a claim by death within 
five years of the reinsurance date.” How could the Inter-Southern have 
carried out this agreement to pay the policy in full “without deducting 
on account of the lien” if on September 20, 1915, the lien had already at- 
tached and been charged as a loan on the policy? 


The effect of the contention of defendant in error is that the Inter- 
Southern in its agreement with Mr. Luning said, “We will pay the policy 
in full without deducting the mean reserve if the policy holder dies 
within five years,” and then by a system of bookkeeping, said, “We will 
not pay the policy in full, because we intend to deduct from its value 
the amount of the mean reserve.” If there could be any doubt about 
what was meant by the agreement between the Inter-Southern and Mr. 
Luning, it is removed by the subsequent agreement between the Inter- 
Southern and Clinton Lee Hyatt made in accordance with the Luning 
contract, whereby the Inter-Southern agreed “after five years to carry 
said policy with a lien or loan upon it for the sum of $266.54.” The five 
year period had not expired at the time of Hyatt’s death. There was 
sufficient cash or loan value on his policy to carry it under the automa- 
tically nonforfeitable clause of the policy for a period beyond the date 
of his death. The period at which the parties agreed that the mean 
reserve should become a lien or loan upon the policy—five years—had not 
expired, and the policy was therefore in force at the time of Hyatt’s 
death. To construe the contracts so as to make the lien of the mean re- 
serve attach before five years, and therefore extinguish the cash value, 
we would have to ignore the words “after five years.” Where a definite 
time is fixed for doing a thing, it precludes the idea that it is to be done 
before the expiration of that time. 

The agreement “after five years” “to carry the said policy with a 
lien or loan upon it” for the mean reserve is as emphatic as language 
can make it that the policy was to be carried for a period of five years 
without the mean reserve being a lien or loan upon it. That being so, the 
cash value of the policy was sufficient under the automatically nonfor- 
feitable clause to keep it in force beyond the time of Hyatt’s death. 

The defendant in error asks this question: “Suppose Hyatt, on the 
day his premium fell due, instead of coming to the company and asking 
for a loan of $406, or a less amount, on his policy, had asked that $67.90 
of that amount be applied to the payment of the premium due by him to 
the company on that date, which request, so far as the company is con- 
cerned, would have amounted to exactly the same thing as if he had 
asked for the money as a loan, with the expectation of putting it in his 
pocket and carrying it away.” 


” 66 
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This, he says, the company would have refused, “because there was a 
lien or charge against his policy of the amounts mentioned, to wit, $266.54 
and interest, and $135.80, with interest, which, including the interest, 
equaled more than the loan value.” 

There is internal evidence in the reason given by counsel upon which 
he bases his conclusion that leads to an entirely different one from that 
reached by him. The lien for $135.80 referred to in the answer accrued 
by transactions identical with the supposititious situation of counsel’s 
illustration. If the answer to counsel’s question is‘ helpful in reaching 
a right conclusion, we can find it in what transpired between Hyatt and 
the company on the two other occasions when Hyatt applied for loans 
to pay his premium. 

On January 21, 1916, the cash value of Hyatt’s policy was $222. If 
the lien for the mean reserve was to be carried as a loan before the ex- 
piration of five years, then it became a lien on the 29th of September, 
1915, and if the mean reserve had been deducted on that date it would 
have entirely extinguished the cash value of the policy. In that situation 
Hyatt applied to the company for a loan of $67.90 with which to pay the 
1916 premium, and the company made the loan, and took his note for 
the amount. On January 21, 1917, this note became due and was unpaid, 
and Hyatt, needing $67.90 more to pay the premium for the year 1917, 
again applied to, and received from, the company another loan of $67.90, 
making his indebtedness to the company $135.80. On the day when the 
second loan was made, Hyatt’s policy had a cash value of $342. Had 
the amount of the mean reserve been deducted from the cash value of the 
policy prior to January 21, 1917, the company could not have made him 
this loan, because the cash value of his policy would have been only 
$75.46. So it is clear that from September 29, 1915, until January 21, 
1917, the Inter-Southern Company had not charged off the $266.54 as a 
lien or loan on the policy, else it could not have loaned him the money 
on those occasions to pay premiums on his policy. 


If the Inter-Southern had charged the mean reserve against the cash 
value of the policy on September 29, 1915, when it entered into the re- 
insurance agreement with Hyatt and had declined to lend him the mon- 
ey to pay the premium in 1916 and 1917, because the mean reserve had so 
reduced the cash value of the policy as not to leave enough to enable 
the Inter-Southern to make the loans, there might be some reason for 
the present contention of the Inter-Southern, although it would not have 
affected the proper construction of the contract. But when it made these 
loans, on January 21, 1916, and on January 21, 1917, it is evident that it 
placed the same construction on the agreement as that contended for b 
plaintiffs in error—that it was not to be carried as a lien or loan until 
“after five years.” And we so find. 


The demurrer to the amended pleas should therefore have been sus- 
tained. 

The judgment is reversed. 

Taylor and Ellis, JJ., concur. 

West, J., concurs in conclusion. 

Whitfield, J., dissents. 





Shinholser v. Henry. 


SHINHOLSER et at. v. HENRY et at. (No. 2078.) 
(Supreme Court of Georgia. March 3, 1921.) . 
106 Southeastern Reporter, 719. 


(Syllabus by Editorial Staff.) 


1. INSURANCE — OBJECTION THAT BENEFICIARY WAS IN- 
ELIGIBLE COULD BE RAISED ONLY BY FRATERNAL OR- 
GANIZATION. 


Where, on death of member of a fraternal organization, a person 
originally designated as a beneficiary and two other persons subsequently 
substituted as beneficiaries claimed the amount payable on the certificate, 
and the order filed its petition for interpleader and deposited the amount 
of the certificate in court, the substituted beneficiaries cannot raise any 
objection as to the eligibility of the person first named to be a beneficiary 
under the by-laws of the order, for such objection could be raised only 
by the order itself, and by the deposit in court the order waives the 
objection. 


(For other cases, see Insurance, Dec. Dig. § 777.) 


6. INSURANCE—INSTRUCTION AS TO MENTAL ABILITY TO 
SUBSTITUTE BENEFICIARIES HELD PROPERLY RE- 
FUSED. 


In an action between original and substituted beneficiaries in a fra- 
ternal benefit certificate, where the vital issues in the case were whether 
insured was mentally incapable of making the change in beneficiaries, or 
whether he was induced to make it by undue influence or fraud practiced 
upon him, court did not err in refusing written requests to charge, “Un- 
less you believe from the evidence in the case that there was on the part 
of S. at that time such a mental condition as to betray a total want of under- 
standing, or idiocy, or delusion, his mind could not be called unsound,” 
and “Unless you believe from the ‘evidence in the case that at the time 
of such signing S. was of unsound mind, you should find in favor of the 
validity of the change of beneficiaries.” 


(For other cases, see Insurance, Dec. Dig. § 826[1].) 


Error from Superior Court, Bibb County; H. A. Mathews, Judge. 
Action by M. S. Henry and others against J. W. Shinholser and 
others. Judgment for plaintiffs, and defendants bring error. Affirmed. 


Some of the assignments of error were as follows: 

(7) Because the court erred in admitting in evidence, over the ob- 
jection of movants, the following testimony of Mary B. Henry, one of 
the contestants for the fund in court: “Q. Did you love Samuel D. Shin- 
holser? A. Yes; I did. Q. Did you love him as a daughter loves her 
father? A.I did.” To the question, “Did you love him as a daughter 
loves her father?” movant objected, on the ground that it was a patent 
appeal to the sympathies of the jury and utterly irrelevant. Said objec- 
tion was overruled by the court, with the statement: “I think she can 
testify as to her affection for him, if for no other reason to combat the 
proposition she willfully neglected him.” Movants contend that the ad- 
mission of said testimony was error, and prejudicial to movants, because 
the affection or feeling of Mrs. Henry for Mr. Shinholser could not 
be relevant to illustrate either her dependency upon him, or his mental 
capacity to change the beneficiary orginally named in the certificate, or 
the influence, if any, brought to bear on him to induce such change, but 
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could only appeal to the sympathy of the jury, to influence them to award 
the fund to her by reason of the affection she claimed to have for the 
insured. 


(8) Because the court erred in admitting in evidence the following 
testimony of Mrs. Mary B. Henry, one of the contestants to the fund 
in court, over the objection of movants: “Q. State whether or not he 
talked, when he did voluntarily talk, did he talk incoherently, or did he 
talk naturally and normally? A. Most of the time he talked incoherent- 
ly; sometimes he would talk naturally.” To the question and answer 
movants objected, because the question called for an opinion, and the an- 
swer was merely an opinion. The admission of said testimony was er- 
ror, and prejudicial to movants, because the said Mrs. Henry was per- 
mitted to state her mere conclusion and opinion as to a matter involving 
the mental condition of Mr. Shinholser, without stating any facts from 
which the jury might determine whether his talk was incoherent or not. 


(9) Because the court erred in admitting in evidence the following 
testimony of Mrs. J. L. Grace, a witness for Mrs. Mary B. Henry, over 
objection of movants: “Q. What was the character and kind of assoc- 
ijation and relationship? (between Samuel D. Shinholser and Mrs. Hen- 
ry). A. Just like any other fond parent for his daughter; he was very 
fond of her and foolish about her, and we all knew he was.” To the 
question and answer movants objected, because the question called for 
an opinion, and the answer was an opinion, and the answer was an opin- 
ion and conclusion of the witness. 


—Statement by editor. 


Jones, Park & Johnston, and Richard Curd, all of Macon, for plain- 
tiffs in error. 


Hal!, Grice & Bloch, John R. L. Smith, and Grady C. Harris, all of 
Macon, for defendants in error. 


Fisu, C. J. [1] 1. The objection that the beneficiary named in the 
certificate issued by a fraternal beneficiary order’ was ineligible under its 
by-laws can be raised only by the order itself; and an admission of lia- 
bility on the part of the order, and payment of the fund into court, is 
a waiver of any objection to the beneficiary. Johnson v. Knight of 
Honor, 53 Ark. 255, 13 S. W. 794, 8 L. R. A. 732; Knights of Honor v. 
Watson, 64 N. H. 517, 15 Atl. 125; Tepper v. Royal Arcanum, 61 N. J. 
Eq. 638, 47 Atl. 460, 88 Am. St. Rep. 449; Maguire v. Maguire, 59 App. 
Div. 143, 69 N. Y. Supp. 61; Markey v Supreme Council, etc., Legion, 
70 App. Div. 4, 74 N. Y. Supp. 1069; Sangunitto v. Goldey, 88 App. Div. 
78, 84 N. Y. Supp. 989; Taylor v. Hair (C. C.) 112 Fed. 913; Meyers v. 
Schumann, 54 N. J. Eq. 414, 34 Atl. 1066; Clark v. Davenport, 95 N. Y. 
479; Spencer v. Myers, 150 N. Y. 269, 44 N. E. 942, 34 L. R. A. 175, 55 
Am. St. Rep. 675; Johnson v. Van Epps, 110 Ill. 551 (4), 563; 1 Cooley 
Ins. Briefs, 320, 815, 816. See Doody Co. v. Green, 131 Ga. 568, 62 S. E. 
984; Dell v. Varnedoe, 148 Ga. 91, 95 S. E. 977; Depee v. Grand Lodge 
A. O. U. W., 106 Iowa, 747, 76 N. W. 798; Order of Patricians v. Davis, 
129 Mich. 318, 88 N. W. 874; Fischer v. Malchow, 93 Minn. 396, 101 N. 
W. 602; Pennsylvania R. Co. v. Wolfe, 203 Pa. 269, 52 Atl. 247; Schardt 
v. Schardt, 100 Tenn. 276, 45 S. W. 340. 


(a) Accordingly, where, on the death of a member of a fraternal 
order, a person originally designated as a beneficiary in the member’s 
certificate, and two other persons subsequently named therein as_ sub- 
stituted beneficiaries in place of the original beneficiary, claim the amount 
payable on the certificate, and the order thereupon files its petition for 
interpleader against such persons, and deposits the amount of the certifi- 
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cate in court, it thereby waives an objection as to the eligibility of the 
person first named to be a beneficiary under its by-laws, and the sub- 
stituted beneficiaries cannot raise such objection. 


[2-4] 2. The errors assigned on the admission of evidence are not 
meritorious, and are not of such character as to require special consid- 
eration. 

[5] 3. In several of the grounds of the motion for new trial error 
is assigned upon the instructions of the court to the jury on the question 
as to the eligibility of the person first named to be a beneficiary in the 
certificate. Even if such instructions were subject to the criticisms made 
thereon, that question, under the ruling above made, was immaterial, and 
the instructions do not appear to have been harmful to the movant. 

4. There was ample evidence to authorize the instructions as to the 
alleged mental incapacity of the insured to make a change as to the bene- 
ficiaries in the certificate, gnd also as to alleged undue influence and fraud 
practiced upon him to induce him to make such change. 

5. Sam B. Shinholser, deceased, was the member to whom the bene- 
fit certificate was issued. Mrs. Mary Henry, formerly Shinholser, was 
named as the original beneficiary, and designated as “daughter.” John 
W. Shinholser and Robert L. Shinholser, designated as “brothers,” were 
the beneficiaries named when the change as to beneficiraies was made by 
the insured. Vital issues in the case were whether the insured was men- 
tally incapable of making the change in beneficiaries, or whether he was 
induced to make it by undue influence or fraud practiced upon him. In 
view of the pleadings, the evidence, and the entire charge given, there 
was no material error as against the movants, for any reasons assigned, 
in the instructions to which exceptions were taken. 

[6] 6. The court did net err in refusing written requests to charge 
as follows: 

(a) “Unless you believe from the evidence in the case that there 
was on the part of Samuel D. Shinholser at that time such a mental 
condition as to betray a total want of understanding, or idiocy, or delu- 
sion, his mind could not be called unsound.” 

(b) “Unless you believe from the evidence in the case that, at the 
time of such signing, Samuel D. Shinholser was of unsound mind, you 
should find in favor of the validity of the change of beneficiaries. 

7. There was ample evidence to authorize the verdict, and the re- 
fusal of a new trial was not error. 

Judgment affirmed. 

All the Justices concur. 


MODERN WOODMEN OF AMERICA v. HALL. (No. 23960.) 
(Supreme Court of Indiana. April 28, 1921.) 
130 Northeastern Reporter, 849. 


4. INSURANCE — APPLICATION STRICTLY CONSTRUED TO 
PREVENT FORFEITURE. 


The contract contained in application for insurance, being unilateral 
in character, will be strictly construed to prevent a forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 726.) 

Vol. LVIII. 
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5. INSURANCE — NOT CONSTRUED TO CREATE WARRANTY 
IF LANGUAGE WILL ADMIT OF OTHER INTERPRETA- 
TION. 


An application for insurance will not be construed to create a war- 
ranty if the language used will admit of some other interpretation more 
favorable to the insured. 


(For other cases, see Insurance, Dec. Dig. § 723[1].) 


6. INSURANCE — ANSWER TO INTERROGATORY HELD NOT 
IN IRRECONCILABLE CONFLICT WITH GENERAL VER- 
DICT. 


In an action on a benefit certificate defended on the ground that in- 
sured made false answer in application to question as to his consulta- 
tion of physicians, answer to special interrogatory that he had consulted 
a doctor not mentioned in the application, held, not in irreconcilable con- 
flict with general verdict for beneficiary, it being presumed that such con- 
sultation was with reference to some temporary indisposition. 


(For other cases, see Insurance, Dec. Dig. § 670.) 


7. INSURANCE — MISREPRESENTATION AS TO INSURED’S 
HEALTH IN APPLICATION HELD FOR JURY. 


In an action on a benefit certificate, the question of whether insured 
had misrepresented the condition of his health in application, in answer 
to inquiry as to whether he had suffered from tuberculosis, held for the 
jury. 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 


10. INSURANCE — INSTRUCTION SUBMITTING ISSUE OF 
WHETHER INSURED MISREPRESENTED CONDITION OF 
HEALTH IN APPLICATION HELD SUFFICIENT. 

In an action on death benefit certificate, defended on the ground that 
insured misrepresented the condition of his health in an answer to an in- 
quiry in application, instruction submitting such issue held sufficient. 

(For other cases, see Insurance, Dec. Dig. § 826[1].) 


Appeal from Circuit Court, Perry County; Wm. Ridley, Judge. 


Action by Mary J. Hall against the Modern Woodmen of America. 
Judgment for plaintiff, and defendant appeals. Transferred from the 
Appellate Court, under Burns’ Ann. St. 1914, § 1394, subd. 2. Affirmed. 


Superseding opinion of Appellate Court, 121 N. E. 835. 


Edmund L. Craig, of Evansville, Wm. Waldschmidt, of Cannelton, 
and Truman Plantz, of Warsaw, IIl., for appellant. 


John W. Ewing, of New Albany, E. S. Lincoln, of Marion, and 
Cody & Corbin, of Tell City, for appellee. 





Green v. New York Life Ins. Co. 


GREEN v. NEW YORK LIFE INS. CO. (No. 33842.) 
( Supreme Court of Iowa. May 11, 1921.) 
182 Northwestern Reporter, 808. 


1. INSURANCE—INSURED’S DEATH BY EXTERNAL VIOLENT 
MEANS PRESUMED ACCIDENTAL AND NOT SUICIDAL. 
The presumption, in an action on a life policy of one killed by ex- 

ternal and violent means, is that the injury was the result of accident and 

not suicide. 
(For other cases, see Insurance, Dec. Dig. § 646[7].) 


2. INSURANCE — EVIDENCE OF SUICIDE MUST LEAVE NO 

OTHER REASONABLE HYPOTHESIS. 

The evidence to overcome the presumption of insured’s death by ac- 
cident must be such as to leave no other reasonable hypothesis than that 
of suicide. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 


3. INSURANCE — THERE BEING NO REASONABLE PROBA- 
BILITY OTHER THAN SUICIDE, THE QUESTION IS ONE 
OF LAW. 

If all fair-minded men would agree that, under the evidence offered, 
death of insured was the result of suicide rather than accident, the court 
should decide the question as one of law. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 


4. INSURANCE—SUICIDE HELD SHOWN AS MATTER OF LAW. 


_ That insured, who was sick and had been advised to have an opera- 
tion, which he did not want and dreaded and feared, committed suicide, 
held shown as matter of law, so that verdict was properly directed for 
insurer. 


(For other cases, see Insurance, Dec. Dig. § 668[12].) 


Appeal from District Court, Linn County; F. F. Dawley, Judge. 

Action to recover on a policy of insurance. Defenses were inter- 
posed that the insured committed suicide and that certain answers made 
to the medical examiner by the insured were false. The trial court di- 
rected a verdict for defendant. Plaintiff appeals. ,Affirmed. 


Don Barnes and J. U. Yessler, both of Cedar Rapids, for appellant. 


Stipp, Perry, Bannister & Starzinger, of Des Moines, and Grimm, 
Wheeler & Elliott, of Cedar Rapids, for appellee. 








| 
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McCOY v. NATIONAL LIFE INS. CO. (No. 33731.) 
(Supreme Court of Iowa. May 3, 1921.) 
182 Northwestern Reporter, 659. 


1. INSURANCE — BURDEN ON PLAINTIFF BENEFICIARY TO 
SHOW PARTIES WERE GENERAL AGENTS OF INSURER 
TO WAIVE POLICY PROVISIONS. 


In an action on a life policy taken out by one subsequently killed in 
military service, there having been no payment of the extra premium re- 
quired by the policy after insured’s entry into such service, but the bene- 
ficiary, insured’s wife, claiming that such requirement had been waived 
by the company’s agents, plaintiff beneficiary had the burden to show 
that the two parties who solicited insured to take out the policy were 
general agents of the insurer, and authorized to waive the contract pro- 
visions. 


(For other cases, see Insurance, Dec. Dig. § 646[5].) 


2. INSURANCE — EVIDENCE HELD TO SHOW PARTIES WHO 
PROCURED INSURED TO TAKE OUT POLICY NOT GEN- 
ERAL AGENTS, ETC. 


In an action on a life policy taken out by one subsequently killed in 
military service, there having been no payment of the extra premium 
required by the policy after insured’s entry into such service, but the 
beneficiary, insured’s wife, claiming that such requirement had _ been 
waived by the company’s agents, evidence he.d to show that the parties 
who procured insured to take out the policy were not general agents of 
the insurer, and that they were not authorized to change the contract or 
to waive its express provisions. 

(For other cases, see Insurance, Dec. Dig. § 665{8].) 


3. INSURANCE — STATEMENT OF UNAUTHORIZED AGENTS 
RELATIVE TO INSURER’S NOT RELYING ON MILITARY 
SERVICE CLAUSE DID NOT EFFECT A WAIVER. 


Where, afer taking out a life policy providing for payment of extra 
premium in case of entry into military service, insured entered such serv- 
ice, but neither he nor his wife, the beneficiary. paid the extra premium 
required relying on the representations of the insurer’s agent and _ his 
assistant that the insurer would not rely on the military service clause, 
but such agreement or statement on the part of the agent and assistant 
was unauthorized, it did not effect a waiver binding on the insurer. 


(For other cases, see Insurance, Dec. Dig. § 375[1].) 


Appeal from District Court, Union County; P. C. Winter, Judge. 


Action at law to recover $1,000, the face value of a life insurance 
policy issued by defendant on the life of Clarence D. McCoy, plaintiff's 
husband. The insured was in the military service, and was killed in ac- 
tion in France. Defendant claims it had no notice that insured was in 
the military service. The policy contained a military clause, but insured 
had not paid the additional premimum, as agreed in the contract, and 
had not obtained a written permit for military service in time of war. 
Appellant claimed there was a waiver of these matters on the part of the 
company through its agent. Without such permit the liability of the com- 
pany was limited to the reserve, which amounted: to $9,38. The de- 
fendant, in open court, made an offer of compromise under the statute, 
and to allow judgment to be taken in the sum of $10. At the close of 
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plaintiff’s evidence, defendant moved the court to direct the jury to re- 
turn a verdict for plaintiff in the sum of $9.38, on the ground that plain- 
tiff had failed to offer sufficient evidence to sustain a finding of the jury 
that the provisions of the military clause had been waived; that Carr 
and Rath were not shown to be agents of the company, clothed with any 
power to waive any provisions of the policy, and there was no evidence 
before the court to sustain a verdict for more than the amount stated. 
The motion was sustained, and judgment rendered for plaintiff. The 
plaintiff appeals. Affirmed. 


Brown & Ferguson, of Creston, for appellant. 
Thos. L. Maxwell, of Creston, L. A. Stebbins, of Chicago, Ill., and 
A. Ray Maxwell, of Corning, for appellee. 
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ELLIS v. FRATERNAL AID UNION. (No. 23132.) 
(Supreme Court of Kansas. April 9, 1921.) 
197 Pacific Reporter 189. 


(Syllabus by the Court.) 


1. INSURANCE— SUSPENSION OF PROVISION FORFEITING 
MEMBERSHIP BY ENGAGING IN MILITARY SERVICE 
DURING “PERIOD OF WAR” HELD RETROACTIVE. 

A fraternal beneficiary society which had a constitutional provision 
that, if a member engaged in military service, it would operate to forfeit 
his membership, adopted a resolution that that provision “be and the 
same is hereby suspended and repealed during the period of the war,” 
and afterwards it contested a claim for a benefit on the life of a member 
who had entered military service and had died of wounds received in ac- 
tion in France, prior to the adoption of the resolution, held, that the reso- 
lution was retroactive in its operation, and that the beneficiary was en- 
titled to recover on the certificate. 


(For other cases. see Insurance, Dec. Dig. § 719[1].) 


2. INSURANCE— EFFECT OF RESOLUTION OF FRATERNAL 
BENEFIT SOCIETY SUSPENDING PROVISION FOR FOR- 
FEITING MEMBRSHIP BY ENGAGING IN MILITARY SERV- 
ICE HELD FOR COURT. 

The force and effect of the resolution was a question of law for the 
trial court, and no error was committed by the court in instructing the 
jury that the pleaded fact that the member had entered military service 
was not a defense. 


(For other cases, see Insurance, Dec. Dig. § 825[1].) 


3. INSURANCE—INSURER HELD ESTOPPED TO CLAIM FOR- 
FEITURE OF BENEFIT CERTIFICATE BY PAYMENT OF 
ASSESSMENTS OTHERWISE THAN AS PRESCRIBED. 

Nor was any error committed in instructing the jury that, if the de- 
fendant or its agent by a course of conduct in‘ transacting its business 
with its members led the insured to believe that assessments might be paid 
in a particular manner and at times other than those specified in the by- 
laws or contract, it would be estopped to claim a forfeiture beacuse the 
assessments were not paid strictly at the times and in the manner pre- 
scribed in the by-laws. 

(For other cases, see Insurance, Dec. Dig. § 755[4].) 
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5. INSURANCE— EVIDENCE SUPPORTING FINDING OF PAY- 
MENT OF ASSESSMENT. 


The evidence examined, and it is held that the evidence is sufficient 
to support a finding of a payment of the assessment in question. 


(For other cases, see Insurance, Dec. Dig. § 819[2].) 


Appeal from District Court, Douglas County. 
Action by Sallie B. Ellis against the Fraternal Aid Union. Judgment 
for plaintiff, and defendant appeals. Affirmed. 


Geo, R. Allen, of Kansas City, for appellant. 
M. A. Gorrill, of Lawrence, for appellee. 


INDIANA NAT. LIFE INS. CO. v. MAINES. 
(Court of Appeals of Kentucky. April 29, 1921.) 
230 Southwestern Reporter, 54 


1, INSURANCE — DELAY IN ACTING UPON APPLICATION 
DOES NOT FIX LIABILITY UPON LIFE INSURANCE COM- 
PANY. 


Mere delay in acting upon an application, which when acted upon 
would be rejected, does not fix liability upon life insurance company 
from its date, where the application is subject to the company’s ap- 
proval, and it is expressly provided the insurance shall not relate back 
unless the applicant is accepted, but an insurance company will not be 
allowed to reject an application for the sole reason that the applicant 
has died or a loss has occurred before action was taken thereon, where 
it is shown that but for the death or loss the application would have 
been accepted and the policy issued. 


(For other cases, see Insurance, Dec. Dig. § 130[4].) 


Appeal from Circuit Grant County. 


Action by Jennie Maines against the Indiana National Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. Reversed for 
further proceedings. 


C. C. Adams, of Williamstown, for appellant. 


J. J. Blackburn, of Williamstown, and B. F. Menefee, of Crittenden, 
for appellee. 


Quin, J. August 1, 1916, Edgar B. Maines made application to ap- 
pellant’s general agent for a life policy in the sum of $1,000 On the 
same day he was examined by the company’s physician found to be in 
good physical condition, and his application forwarded to the company’s 
home office for approval. A note in payment of the first premium was 
discounted at a local bank. August 5th, and before any action was taken 
on the policy, Maines was accidentally killed. In this suit by the bene- 
ficiary (widow) it was alleged, among other things, that upon the execu- 
tion of the application and note by Maines and the delivery of a binding 
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receipt by the agent, the latter told Maines that following a medical ex- 
amination he would be fully insured from that date, the same as if a 
policy had issued forthwith. 

The answer denied the agent’s authority or power to bind the com- 
pany, pleaded a clause in the receipt and a provision in the application 
that no liability would. arise before the issuance and delivery of the 
policy, and also relied upon,a further provision in the application that 
any policy issued thereunder would be terminated if Maines should en- 
gage in certain prohibited employments, such, for example, as serving 
as a bartender or dealing in intoxicating liquors. It was alleged that 
Maines’ statement in the application he was a farmer was untrue; that 
as a matter of fact at that time he was engaged in the sale of intoxicants. 

A demurrer to the answer was sustained, but this ruling was re- 
versed on appeal. 185 Ky. 180, 214 S. W. 820. 


Upon the return of the case and to meet the foregoing allegations 
of the answer, as well as the further allegations that any verbal agree- 
ments that might have been entered into between the agent and Maines 
were merged in the written application and binding receipt, a reply was 
filed denying these several allegations and pleading affirmatively that to 
the extent the writing signed by the applicant contained any matter con- 
trary to that alleged in his petition same was obtained through fraud, and 
on the issue thus made by the pleadings the case was submitted to a jury. 
A trial resylted in a verdict for the face of the policy, less the amount 
of the premium note. 

Appellant’s chief insistence is that a directed verdict should have 
been entered in its favor, and with this contention we agree. There was 
no effort to meet the issue of fraud made by the pleadings. The evidence 
in the main was directed to the original claim that the company’s agent 
told Maines his insurance would be effective from the date he was ex- 
amined by the company’s physician. In support of appellee’s contention 
we are cited to the case of Halle v. N. Y. Life Ins. Co., 22 Ky. Law 
Rep. 740, 58 S. W. 822, wherein the company was held bound by an 
agreement on the part of its general agent to the effect that the applicant 
would be insured from the date of his application, but this case is not 
in point for several reasons: (a) It is shown the company had accepted 
the application; (b) it does not appear the oral agreement relied upon 
antedated the signing of the application; (c) there was neither allegation 
nor proof of fraud or mistake in the obtention of the application nor in 
the execution of the receipt. 

[1] Mere delay in acting upon an application, which when acted 
upon, would be rejected, does not fix liability upon the company from its 
date, where the application is subject to the company’s approval and it is 
expressly provided the insurance shall not relate back unless the applicant 
is accepted. Northwestern Mutual Life Ins. Co. v. Neafus, 145 Ky. 563, 
140 S. W. 1026, 36 L. R. A. (N. S.) 1211. 


On the other hand, an insurance company will not be allowed to re- 
ject an application for insurance for the sole reason that the applicant 
had died or a loss had occurred before action was taken thereon, where 
it is shown that but for the death or loss the application would have been 
accepted and the policy issued. Continental Insurance Co. v. Haynes, 
10 Ky. Law. Rep. 276; May on Insurance, § 57. 


[2] But the case so earnestly argued by appellee’s counsel is not 
presented by the record. There is neither allegation nor proof of any 
verbal agreement subsequent to the written application and binding receipt. 
The allegation of fraud to offset the defenses relied upon by the company 
is not supported by the proof. Fraud is not to be presumed, but must be 
affirmatively proved. With the exception of dealings between persons 
occupying relations of a fiducial or confidential nature and the like, 
a presumption of innocence, fair dealing, and good faith attends all law- 
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ful transactions among men, and upon the one who charges fraud, be he 
plaintiff or defendant, is cast the burden of sustaining his accusation. 
Shacklette v. Goodall, 151 Ky. 20, 151 S. W. 23; Commonwealth, for 
Use, etc., v. Filiatreau, 161 Ky. 434, 170 S. W. 1184; 20 Cyc. 108. 

The party relying upon fraud must produce such legal evidence as 
will overcome the legal presumption of innocence and beget a belief of the 
truth in the charge of fraud. Marksbury, etc., v. Taylor, etc., 10 Bush, 
519. This appellee failed to do; hence appellant was entitled to a 
directed verdict. 

The judgment is accordingly reversed for further proceedings not 
inconsistent herewith. 


WALKER v. YOUNG MEN’S ST. MICHAEL’S MUT. AID & BE- 
NEVOLENT ASS’N. 
In RE YOUNG MEN’S ST. MICHAEL’S MUT. AID & BENEVO- 
LENT ASS’N. (No. 24447.) 


(Supreme Court of Louisiana. April 4, 1921.) 
88 Southern Reporter 232. 


(Syllabus by Editorial Staff.) 

1. INSURANCE — BURIAL EXPENSES RECOVERABLE FROM 
RENEVOLENT ASSOCIATION ONLY ON PROOF THAT 
PLAINTIFFS INCURRED THEM. 

Plaintiffs, children of the member of a benevolent association, held 
not entitled to recover their father’s burial expenses in the absence of 
proof that they incurred such expenses; the by-laws providing that a 
specified sum would be allowed by the society for funeral expenses, and 
that whenever the family of a deceased member should have supervision 
of the funeral, the president of the relief committee would, immediately 
after the member’s death, inform them that the funeral expenses allow- 
ance would be paid at the earliest convenience. 


(For other cases, see Insurance, Dec. Dig. § 795.) 


2. INSURANCE—BEENEFICIARIES LIMITED BY CHARTER. 

A mutual benefit association, the charter of which declares that it is 
organized for the purpose of providing relief for the widows and or- 
phans of its deceased members by endowment, is without right to issue a 
policy of endowment in favor of another person, such as the member’s 
concubine. 

(For other cases, see Insurance, Dec. Dig. § 771.) 


3. INSURANCE—ON FAILURE TO DESIGNATE BENEFICIARY 

SOCIETY NOT LIABLE, 

Under by-law providing that the society will not be responsible for 
payment ofdeath contributions or assessments where the deceased mem- 
ber fails to designate any person, if the beneficiary designated is ineligible, 
as where she is the member’s concubine, the amount of the policy is not 
payable to the member’s heir or heirs included among the persons enti- 
tled to the benefit under the charter, and the society is not liable for the 
payment of any death benefit; and this nonliability is not affected by the 
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fact that it has levied the contribution or assessment for the death; its 
only duty in such case being to return to the living members the con- 
tribution thus levied upon them without authority. 


(For other cases, see Insurance, Dec. Dig. § 778.) 


Certiorari to Court of Appeals, Parish of Orleans. 

Suit by Charles Walker, tutor of the minor children of Leon Dejan, 
against Young Men’s St. Michael’s Mutual Aid & Benevolent Association. 
Judgment for defendant was reversed by the Court of Appeal, and de- 
fendant applies for certiorari or writ of review. Judgment of the Court 
of Appeal set aside, and judgment of the district court reinstated and 
made the judgment of the Supreme Court. 


Loys. Charbonnet and Raymond Gauche, both of New Orleans, for 
applicant. 


George J. Untereiner, of New Orleans, for respondent. 


GRUBERSKI v. BROTHERHOOD OF AMERICAN YEOMEN. 
(No. 22197.) 


(Supreme Court of Minnesota. May 6, 1921.) 
182 Northwestern Reporter 716. 


(Syllabus by the Court.) 
1. INSURANCE—WHETHER ANSWER INSERTED IN APPLICA- 
TION FOR FRATERNAL BENEFIT INSURANCE THAT AP- 


PLICANT WAS NOT PREGNANT WAS GIVEN BY INSURED 
OR BY MEDICAL EXAMINER HELD FOR JURY. 


Statements in the application for a benefit certificate in a fraternal 
beneficiary society were made warranties, which, if not true, annulled the 
certificate issued. In an action on the certificate, the defense was that in 
response to a question in the application, material to the risk, the insured 
had given an untrue answer to defendant’s medical examiner who pro- 
pounded the question and inserted the answer. It is held: 

The evidence made it a jury question whether or not the answer in- 
serted was the answer given by the insured. 


(For other cases, see Insurance, Dec. Dig. § 668[15].) 


2. INSURANCE —RETENTION OF CERTIFICATE WITH COPY 
OF APPLICATION FOR THREE MONTHS WITHOUT OB- 
JECTION HELD NOT AS MATTER OF LAW ADOPTION OF 
A FALSE ANSWER THEREIN BY INSURED. 

The fact that the certificate, containing a copy of the application and 
the answer mentioned, was retained for three months without objection, is 
not, as a matter of law, conclusive that the insured adopted the false 
answer as her own; the testimony. being that she could not read and did 
not understand the English language. 


(For other cases, see Insurance, Dec. Dig. § 668[15].) 
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Appeal from District Court, Ramsey County; C. C. Haupt, Judge. 

Action by Bill Gruberski against the Brotherhood of American Yeo- 
men. Defendant’s motion in the alternative for judgment non obstante 
veredicto or new trial was denied, and it appeals. Affirmed. 


J. H. Richards, and Chas, E. Bowen, of St. Paul, for appellant. 
Wilfrid E. Rumble and Rosenthal & Danz, all of St. Paul, for re- 
spondent. 


Hott, J. A recovery was had upon a benefit certificate issued by de- 
fendant, a fraternal beneficiary association. Defendant moved in the 
alternative for judgment non obstante or a new trial, This appeal is from 
the order denying the motion. 

These facts are established: On July 20, 1918, Mary Gruberski made 
a written application to defendant for a $1,000 benefit certificate in favor 
of plaintiff, her brother-in-law. She was examined by defendant's 
medical examiner August 1, 1918, and her answers to certain questions 
relative to her health, physical condition and family history were by 
him inserted in the application. On September 19, 1918, the certificate 
was delivered to her, attached to which was a copy of the application with 
her answers to the questions mentioned as written by the medical ex- 
aminer. A fully developed child was born to Mary Gruberski on Novem- 
ber 15, 1918, and a month thereafter she died. There is no claim that 
the childbirth or pregnancy caused or contributed to her death. 

[1, 2] It is conceded that her answers to the medical examiner were 
warranties, which if untrue made the certificate void. The application 
contained this question: “Are you pregnant?” The answer thereto, in- 
serted by the medical examiner, was: “No.” The whole defense is rested 
on the falsity of this answer. The court in substance charged the jury 
that, under the law governing warrants made by an applicant for member- 
ship in a fraternal beneficiary association, there could be no recovery if 
Mary Gruberski gave that answer to the question. Farm v. Royal Neigh- 
bors of America 145 Minn. 193, 176 N. W. 489. It is contended that it 
was not open to plaintiff to prove that she did not give this answer 
because, upon the receipt of the certificate, she, under her hand, in- 
dorsed thereon that no change had occurred in her condition as set forth 
in her application, and in the application she had agreed that the state- 
ments made therein were to be copied on her certificate and be held to be 
her statements. Mary Gruberski’s knowledge of the English language 
was very limited. She could not read it at all, nor could she write her 
name. Her signature was by mark. There is evidence that the examina- 
tion was had through an interpreter, defendant’s solciting agent; also 
that she answered the question mentioned in the affirmative instead of 
the negative. On the other hand, the doctor testified that no in- 
terpreter was used, and that she did not say that she was pregnant. 
The doctor took her waist measure, and it is passing strange that he 
should not have noticed her condition, being then 5% months advanced 
in pregnancy Under this state of the record, we think, it was for the jury 
to say whether or not the answer as written by the examiner was her an- 
swer. That the beneficiary is not precluded from showing that the 
medical examiner, the agent of the insurer, inserted false answers in the 
application was held in Finn v. Modern Brotherhood of America, 118 
Minn. 307, 136 N. W. 850, and Olsson v. Midland Insurance Co., 138 
Minn. 424, 165 N. W. 474. Nor do we think the rule applied in New 
York Life Insurance Co. v. Fletcher 117 U. S. 519, 6 Sup. Ct. 837, 29 L. 
Ed. 934, should here govern, for it is evident that neither the insured nor 
the beneficiary could read the certificate or the attached many paged copy 
of the application and the numerous confusing questions and answers of 
the medical examination therein contained, and there is no pretence that 
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the same were explained or interpreted when delivered, or at any time. 
The rule of Stanulevich v. St. Lawrence Life Association, 228 N. Y. 
586, 127 N. E. 315, adopted by the courts of New York, to the effect that 
if the application signed by the insured is a part of the insurance con- 
tract, and contains any false warranty, regardless of whether it was 
inserted without the knowledge or procurement of the insured there can 
be no recovery, has not obtained in this state. In Reynolds v. Atlas 
Accident Ins. Co., 69 Minn. 93, 71 N. W. 831, it was said that the insured, 
by the retention for three years of a policy containing a copy of the 
application having a false answer to a question material to the risk, must 
be deemed to have approved of and accepted the false answer. But there 
was no showing in that case of inability of the insured to read or under- 
stand the language in which the insurance contract was made. In the 
instant case there was evidence of such inability, and the certificate and 
copy of the application containing the false statement was in the posses- 
sion of the insured less than three months. However, that such possession 
and retention, without objection does not conclude the insured, as a 
matter of law, is now settled law in this state. See paragraph 5 of Olsson 
v. Midland Ins. Co., supra; and authorities there cited. 

[3] Error is based upon the refusal to give three requests. It is 
enough to state that the first two, which upon certain parts of the testi- 
mony instruct the jury to return a verdict for defendant, could not have 
been given, for, as above pointed out, it was for the jury to say whether 
the answer referred to in the application was-.the answer Mary Gruberski 
in fact made to the medical examiner. The third related to an issue not 
made by plaintiff; for there was no claim that payment of dues to 
Ulanecki waived the right of defendant to rely on the truthfulness of the 
warranties. The requests for instructions did not present the proposition 
now advanced that the jury should have determined whether by accepting 
certificate, containing a copy of the application and retaining it without 
objection, the insured adopted and made the false answer, written -by the 
medical examiner, her own. 

The court may not have accurately stated the position of plaintiff 
as to whether or not the question in regard to pregnancy was put to the 
applicant, for the evidence tended rather to prove that her. condition was 
stated truly and was so evident that defendant’s medical examiner could 
not have avoided observing it—but no request was made to state this 
more clearly or accurately before the jury retired. In no other respect 
do we find anything in the charge to criticize, nor were any other 
specific errors assigned thereon in the motion for a new trial. 

The admission of the book upon which an alleged agent of defend- 
ant receipted for dues cannot have been prejudicial for it only tended to 
prove payment, a fact not denied. 

The order is affirmed. 





Insurance Law Journal, Vol. 58. [July, 1921 


SOVEREIGN CAMP, W. O. W., v. MILLER. (No. 21672.) 
(Supreme Court of Mississippi, Division A. April 11, 1921.) 
87 Southern Reporter, 892 


(Syllabus by the Court.) 

1. INSURANCE—CERTIFICATE PROVISION THAT MEMBER’S 
CONTRACT IS GOVERNED BY LAWS (‘OF SOCIETY IS 
BINDING IF CHANGE MADE THEREBY IS REASONABLE 
AND BEFORE BENEFIT BECOMES PAYABLE. 


A provision in an insurance certificate that the contract is governed 
by the laws of the society then in force or adopted thereafter is valid 
and binding upon the beneficiary, provided subsequent changes of con- 
tract are reasonable and made before benefit accrues. 


(For other cases, see Insurance, Dec. Dig. § 719[1].) 


2. INSURANCE—NEW LIMITATION AS TO TIME FOR SUIT 
HELD VOID. 


Where a life insurance contract in a fraternal order is governed by 
the laws of the order then or afterwards adopted, the adoption in 1913 
of a new constitution and code of laws by the order superseded all previ- 
ous constitutions and laws, and a provision therein limiting the right to 
commence suit within one year from death of insured was prohibited 
by section 3127, Code of 1906 (Hemingway’s Code, § 2491) and is void. 


(For other cases, see Insurance, Dec. Dig. § 719[1].) 


Appeal from Chancery Court, Warren County; E. N. Thomas, Chan- 
cellor. 

Action by Mrs. Sallie Miller against the Soverign Camp, Woodman 
of the World. From decree for plaintiff, defendant appeals. Affirmed. 


Hirsh, Dent & Landau, of Vicksburg, for appellant. 
Dabney & Dabney, of Vicksburg, for appellee. 


MUTUAL LIFE INS. CO. OF NEW YORK v. VAUGHAN. 
(No. 21263.) 


(Supreme Court of Mississippi, Division B. April 18, 1921.) 
88 Southern Reporter, 11 


(Syllabus by the Court.) 
1. INSURANCE—DELIVERY OF POLICY BY AGENT IN VIOLA- 
TION OF INSTRUCTIONS TO SECURE MEDICAL CER- 
TIFICATE HELD ACT OF INSURER. 


Where an insurance company executed a policy and sent it to an 
agent in this state to be delivered when the insured furnished a health 
certificate by one of its examining physicians, but no such provisions 
were in the policy, but in a letter of instructions, and the agent delivered 
the policy without complying with the instructions,the delivery bythe agent 
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is the act of the company, under section 2615, Code 1906 (section 5078, 
Hemingway’s Code), and the policy is valid in the hands of the in- 
sured or his beneficiary, though no health certificate was furnished the 
agent or the company. 


(For other cases, see Insurance, Dec. Dig. § 136[2].) 


2. INSURANCE—INSURER’S LIABILITY DEPENDS ON GOOD 
HEALTH IN FACT WHERE AGENT DELIVERS POLICY 
WITHOUT MEDICAL CERTIFICATE; VIOLATION OF RULE 
BY AGENT REQUIRING MEDICAL CERTIFICATE HELD 
NOT TO INVALIDATE POLICY. 


In such case where the policy stipulates that the policy should not be 
in effect unless the insured was in good health when the policy was de- 
livered to and accepted by the insured, the question of liability depends 
upon the fact of good health, and if the insured was in fact in good 
health when it was delivered, it is not avoided because the company had 
a rule for the government of its agents that it should not be delivered 
without a medical examination by its examining physician, where more 
than 60 days had elapsed from the first examination, where such rule was 
not brought to the knowledge of the insured. 


(For other cases, see Insurance, Dec. Dig. § 136[2, 4].) 


3. INSURANCE—ACKNOWLEDGMENT OF RECEIPT OF PRE- 
MIUM IN POLICY HELD CONCLUSIVE AGAINST INSURER 
IN FAVOR OF BENEFICIARY. 


Where an insurance policy recited on its face, “In consideration of 
the annual premium of Fifty and “/10 ($50.10) Dollars, the receipt of 
which is hereby acknowledged,” such recital is more than a mere re- 
ceipt; it is contractual, and is conclusive against the company in favor 
of the beneficiary so far as liability depends upon payment of the pre- 
mium is concerned. It does not prevent the company from holding the 
insurer liable for the payment of the premium. The rule is that, as 
between the insured and the insurer for the purpose of collecting the 
premium, it is not conclusive but only prima facie evidence of payment; 
but as between the beneficiary and the insurer it is conclusive, being ° 
contractual. 


(For other cases, see Insurance, Dec. Dig. § 141[3].) 


Appeal from Circuit Court. Montgomery County; Thos. L. Lamb, 
Judge. 
Action by Mrs. Margaret B. Vaughan against Mutual Life Insurance 


Company of New York. Judgment for plaint‘ff, and defendant appeals. 
Affirmed. 


Fulton Thompson and R. H. & J. H. Thompson, all of Jackson, for 
appellant. 


McLean & Rowe, of Winona, for appellee. 


ETHRIDGE, J. This is an appeal from a judment of the circuit court 
against the appellant for $2,000. The facts briefly stated are as follows: 
In June, 1918, plaintiff’s husband, Albert Truly Vaughan, applied in 
writing to the appellant for two five-year term policies of life insurance 
on his life, in the sum of $2,000 each, payable on his death to his wife. 
The application contained, among other things, a provision that the pol- 
icy should not take effect unless and until the first premium shall have 
paid during the applicant’s continuance in good health and unless also the 
policy shall have been delivered to, and received by, the applicant during 
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his continuance in good health, except in case a conditional rece‘pt shall 
have been issued as hereinafter provided. The applicant also agreed in 
the application that no agent or other person except the president, vice 
president, a second vice president, a secretary, or the treasurer of the in- 
surance company had power on behalf of the company to make, modify, 
or discharge any contract of insurance, to extend the time for paying a 
premium, to waive any lapse or forfeiture or any of the company’s rights 
or requirements, or to bind the company by making any promise respect- 
ting any benefits under any policy issued under the application, or by 
accepting any representation or information not contained in the written 
application. 

The application, with the medical examination, was transmitted to 
the home office of the company, and the company declined to issue the 
policy on the plan requested, but did issue two policies of ordinary life 
insurance for $2,000 each and transmitted them to the Mississippi agent 
for delivery. Vaughan declined to accept the policies tendered and they 
were returned and canceled. But thereafter the local agent induced Vaug- 
han to accept one of the policies tendered by the company, and the com- 
pany was notified to this effect, and made out and sent to its state man- 
ager a policy for $2,000 on the life of Vaughan, which policy on its face 
recited, “In consideration of the annual premium of Fifty and */10 Dol- 
lars, the receipt of which is hereby acknowledged and of the payment of 
a like amount upon each Twenty-third day of September hereafter until 
the death of the insured.” Accompanying this policy was a letter to the 
company from its state manager, and also a blank application with blanks 
for a medical report. The letter to the state manager instructed him to 
deliver the policy on procuring a satisfactory certificate of health, or, to 
quote more exactly from the letter, “Policy No. 2503511 is forwarded, 
herewith, but before delivery you are to procure a satisfactory certifi- 
cate of health.’ The state manager of the insurance company, on re- 
ceipt of the policy with the inclosed blanks and letter sent to the local agent 
the policy and blank application or certificate with the following letter: 

“I sent you herewith Policy No. 2503511. Amount $2,000.00. Prem. 
$50.10. Policy of Albert Truly Vaughan is forwarded herew'th, but be- 
fore delivery you are to procure a satisfactory certificate of health. 
Please acknowledge receipt.” 

The local agent testified that he inclosed the policy, with the blank 
application for medical examination with a letter therein addressed to 
Mr. Vaughan at Jackson, Miss., a copy of the letter reading as follows: 
_ “They were rather slow about it, or else I overlooked matter for a 
time. But anyway I wrote second time and am pleased to hand you here- 
with policy as suggested. Note that I have had date moved up to date, 
as I do not think you should pay for about 90 days without having had 
the protection and in this way second premium not due until Sept—Oct. 
23, 1919, instead of June, 1919, as if original sent out. Necessary, how- 
ever, to have enclosed form signed and witnessed by the examiner, Dr. 
Hunter. Please take this form to him on receipt of same, fix it, and mail 
to me. You can use 30 days if you care to on payment this premium 
from date of this form ocmpletion by Dr. Hunter. Amount for first 
year’s premium $27.05. This includes $2 health certificate fee to the ex- 
aminer. If you prefer settle this fee with the doctor and remit-me $25.05 
premium. Trusting this satisfactory and to hear from you in due 
course,” etc. 

_ The deceased, Albert Truly Vaughan, died some days after the mail- 
ing of this policy, and after its receipt by him. 

It appears from the plaintiff's testimony that she, in company with 
her husband, the deceased, went to the post office at Jackson, Miss., on 
their way to a picture show at night and that her husband received the 
letter. and opened it in her presence, the envelope containing only the pol- 
icy of insurance, and containing no form nor letter nor instructions of 
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any kind. That she examined the policy in the envelope and saw there 
was no inclosure with the policy. She testified that Vaughan was in good 
health at the time. A few days thereafter Vaughan went to New Or- 
leans, and returned and developed a case of influenza. and died within a 
few days. The widow, the plaintiff, notified the company of the death, 
and requested forms to make out proof of death, which the company re- 
fused to furnish, contending that it had not delivered the policy and that 
the policy was not an obligation against the company, whereupon suit 
was brought upon the policy. The policy was attached to the declara- 
tion, and the application of the deceased for insurance upon which the 
policy was issued is made a part of the record. 

The defendant filed the general issue, and also special pleas. The 
general issue denied that it undertook or promised, or that it was in- 
debted in the manner and form as charged in the plaintiff’s declaration. 
The special pleas, of which there were three, set forth that the said pol- 
icy was never executed or delivered setting forth that the application 
made in June, 1919, was rejected by the company as applied for, and 
that the company, on the written medical examination or report of the 
medical examiner, declined to issue the policy as applied for, but tendered 
to the deceased ordinary life. plan policies for said amount, which Vaug- 
han declined to accept; that afterwards, in August, 1918, said Vaughan 
made known to the defendant that he was willing to accept one policy 
for $2,000 on ordinary life plan, and requested that such policy be ex- 
ecuted, and thereupon defendant agreed to write such policy on his life, 
if he would furnish a new medical examiner’s report showing his then 
state of health and physical condition to be as good as it was when the 
previous medical examination was made, and that the medical exainmer’s 
report was a condition precedent to the execution of any policy of insur- 
ance by the defendant on the life of the said Vaughan; that on the 23d 
day of September, 1918, the defendant prepared in writing in form a life 
insurance policy on Vaughan’s life, the paper printed and written sued 
upon in this case, and transmitted the same to its manager, with instruc- 
tions that it should not be delivered before receiving from him a satis- 
factory certificate of health and report of the medical examiner showing 
his health and physical condition at the time, and that the said policy 
by its terms required as a condition to its validity that the first premium 
of $50.10 should be paid, and that said Vaughan should be in good 
health at the time of its delivery to him; that its said manager forward- 
ed the policy and directions to the local agent with instructions in writing 
not to deliver the policy to Vaughan until Vaughan should deliver to de- 
fendant a satisfactory certificate of health and a medical report; that 
said certificate was never delivered, and the premium was never paid. 
Issue in short was joined on these special pleas. 

On the trial the local agent testified that he mailed the policy, to- 
gether with the letter and forms above referred to, to the deceased Vaug- 
han; that he had previously instructed Vaughan that it would be neces- 
sary to obtain a health certificate from the company’s examining physi- 
cian, Dr. Hunter. He also says that he had no authority to so deliver 
the policy. Various rules of the company furnished to its agents by the 
appellant were offered in evidence, limiting and restricting the authority 
of the agents in various ways in the discharge of their duties. 

It was the duty of the agent to solicit policies and to collect pre- 
miums, and also to deliver policies. The trial court submitted the issues 
to the jury under instructions for the plaintiff and defendant. It gave 
one instruction for the plaintiff which reads as follows: 

“The court instructs the jury for the plaintiff, if they believe from 
the evidence that the insurance policy introduced in evidence in this case 
was duly and legaily issued by the regularly constituted authorities of 
the defendant company, the Mutual Life Insurance Company of New 
York, upon the life of Albert T. Vaughan, on the 23d day of September, 





32 Insurance Law Journal, Vol. 58. [July, 1921 


1918, and that said policy was duly received by the said Albert T. Vaug- 
han while in good health. as testified to by the plaintiff, Margaret B. 
Vaughan, and that no other papers, letters, or written statements pertain- 
ing to said policy were received by said Albert T. Vaughan with said 
policy, and that no other conditions, or requirements affecting said pol- 
icy were ever communicated to said Albert T. Vaughan. and that said Al- 
bert T. Vaughan died on the 18th day of October, of influenza and pneu- 
monia, then the jury will find for the plaintiff an amount not to exceed 
the face value of said policy, to wit, $2.000, together with 6 per cent. 
interest per annum thereon from March 12, 1919, to the present date, to 
wit, the 15th day of of October, 1919.” 

For the defendant the court instructed that if the jury believed the 
agent delivered the policy in violation of instructions of the defendant 
they should find for the defendant. 

The local agent testified that no health certificate was ever delivered 
to him. It appears from the evidence that Dr. Hunter was the physician 
who examined applicants for the company. He was not introduced as a 
witness as to whether the deceased was ever re-examined by him, but the 
local agent testifies that no medical certificate was ever furnished to him 
of any such examination. 

[1] It is insisted that there was no delivery of the policy in such 
sense as to bind the company. It was also insisted that there is no proof 
of the payment of the premium under the terms of the policy and the 
application for the policy, and the officers of the company whose deposi- 
tions are taken, who have charge of this department of the company’s 
business at its home office, testify that no premium was ever paid, as also 
does the local agent, while the plaintiff testifies that she has no knowledge 
of the payment of the premium. It will be first necessary to determine 
whether the policy was delivered, and, if it was delivered, it will then 
be necessary to determine the effect of the receipt contained on the face 
of the policy upon this question. 

In Stewart v. Coleman & Co., 120 Miss. 21, 81 South. 653, we con- 
strued section 2615, Code of 1906 (Section 5078, Hemingway’s Code), 
and held that the agent delivering a policy of insurance under that section 
of the code was the agent of the company for that purpose, and gave ef- 
fect to a delivery of a policy in the same manner and to the same extent 
as if it had been delivered by the principal. The section above referred 
to precludes an insurance company from delivering a policy through an 
agent in this state, and then avoiding the effect of such delivery. In the 
present case the delivery must be determined by the same rule that would 
govern had the proper officers of the company made the delivery. In 
sending a policy to an agent in this state for delivery, with instructions 
as to what to require, the instructions w ll not be binding upon the bene- 
ficiary in the policy, unles the beneficiary or the insured had knowledge 
of the conditions contained in the instructions to the agent. If the agent 
violated his instructions, without knowledge of acquiescence on the part 
of the beneficiary, or on the part of the insured, then the company must 
bear the consequences of the agent's violation of his instructions so far 
as the beneficiary and the insured are concerned. Under our statute, 
making the delivery by an agent a delivery by the principal, a contract be- 
comes a Mississippi contract, and provisions in the rules or instructions 
to the agent in conflict with the statute will not be allowed to prevail. 

[2] The company issued the policy upon a medical examination con- 
ducted by its own officers, and if it intended not to deliver the policy 
until an additional health certificate was furnished it should have with- 
held the policy until that was received. The provision in the policy is 
that the proposed policy should not take effect unless the policy should 
have been delivered to, and received by, the insured during the continuance 
of good health. The question is then to be determined whether the ap- 
plicant was in good health at that time. The health certificate, if one was 
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furnished, is mere evidence of the fact of good health, and if the com- 
pany delivered the policy when the insured was in good health, without 
requiring the certificate to be delivered prior to the delivery of the pol- 
icy, it waived this provision or requirement, and it is immaterial that the’ 
waiver occurred through the default of the agent or whether it was the 
default of the principal. The company cannot withhold from the insured 
the benefit of the policy which it delivered without bringing the condi- 
tions to the knowledge of the insured or the beneficiary. The proof on 
this point is conflicting. The plaintiff testifies positively that no papers 
other than the policy itself were inclosed in the envelope received by her 
husband, the insured. The agent testifies positively that he mailed the 
application and letter to the insured in the same inclosure that contained 
the policy. It is urged in argument that the inclosures may have got- 
ten lost in the mail, and that this possibility would prevent a conflict ,of 
evidence upon the point involved. There is no fact in the record which 
would warrant the presumption that the inclosures were lost in the mail. 
There is no proof that the letter was opened, or rifled, or anything taken 
therefrom. Therefore the evidence upon this point was for the jury, 
and the jury resolved it in favor of the plaintiff. 

[3] We are next called upon to consider the effect of the receipt 
of the money contained in the face of the policy. 

In Britton v. Metropolitan Life Ins. Co. 165 N. C. 149, 80 S. E. 
1072, Ann. Cas. 1915D, 366, it was held that an acknowledgment in a life 
insurance policy of the receipt of a semiannual premium is not a mere 
receipt, but a part of the contract, in so far as the insurer’s right to 
forfeit the policy is concerned, and estops the insurer to claim a forfei- 
ture because of the parol contract between the insured and the insured’s 
agent that the premium should be paid quarterly, pursuant to which 
agreement only payment of the quarterly premium at the beginning of 
the insurance term. instead of a semiannual premium, was made. It was 
held in this case, and by numerous authorities cited therein, that the re- 
ceipt in such case is not a mere receipt which may be contradicted by 
parol proof. In the case note to this report to the Ann. Cas. 1915D, 366, 
the learned editor of this series says: 


“The reported case is in accord with the weight of authority in hold- 
ing that where a life insurance policy is delivered unconditionally, an 
acknowledgment in the policy of the receipt of the premium, estops the 
insurer in the absence of fraud to contest the validity of the policy on 
the ground of nonpayment of the premium.” 


And a large line of authorities are cited to sustain this statement. 
The rule seems to be that, as between the insurer and the insured for the 
purpose of collecting the premium, such receipt is not conclusive but is 
only prima facie evidence of payment, but, as between the beneficiary and 
the insurer, a receipt is conclusive, being contractual. We think the rule 
is amply supported by authority, and so the policy is not void because 
the prémium was not paid before delivery, if in fact it was not paid, 
which seems to be proven, the insured being dead and unable to testify 
as to this fact. 

[4] It is insisted that the instruction above set out for the plaintiff 
is erroneous, and the judgment should be reversed for that reason. We 
do no undertake an analysis of the various grounds of objection to this 
instruction, nor does it, when considered in connection with the instruc- 
tions given for the defendant, omit any legal requirement. Taking the 
instructions as a whole, one as supplementing the other, we think the law 
was announced as favorably to the defendant as it could be. Indeed, 
the plaintiff was required to meet more than the law imposed upon her. 


The judgment will be affirmed. 


Vol. LVIII. 
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STATE ex reL, BROTHERHOOD or AMERICAN YEOMEN v. 
KEYNOLDS et aL., Jupces. (No. 22314.) 


(Supreme Court of Missouri, in Banc. April 1, 1921.) 
229 Southwestern Reporter, 1057. 


1, INSURANCE — FRATERNAL BENEFICIARY ASSOCIATION 
NEED NOT DEPOSIT PREMIUM PAID BEFORE DEFEND- 
ING FOR INSURED’S MISREPRESENTATION. 

Revised Statutes 1919, § 6145, requiring insurer to tender or return 
premiums before interposing the defense of insured’s misrepresentations, 
does not apply to fraternal beneficiary associations, in view of Insurance 
Law, art. 15, exempting fraternal beneficiary associations from provi- 
sions of the insurance laws. 

(For other cases, see Insurance, Dec. Dig. § 688.) 


Certiorari by the State. on the relation of the Brotherhood of 
American Yeomen, against George D. Reynolds and others, judges of the 
St. Louis Court of Appeals, to quash the record in Wilson v. Brother- 
hood of American Yeomen, 223 S. W. 992. Record of Court of Appeals 
quashed for contravening Supreme Court’s announced decisions. 


John D. Denison, of Des Moines, Iowa, and Lehmann & Lehmann, of 
St. Louis, for relator. 
Joseph Reilly, of St. Louis. for respondents. 


METROPOLITAN LIFE INS. CO. v. FIDELITY NAT. BANK & 
TRUST CO. (GREEN ET AL. INTERPLEADERS). (Nos. 13863, 13902.) 


(Kansas City Court of Appeals. Missouri. March 7. 1921. Rehearing 
Denied April 4, 1921.) 


29 Southwestern Reporter. 399. 


1. INSURANCE—POLICY HELD NOT TO GIVE HEIRS VESTED 

INTEREST. 

Where insured designated as beneficiaries under a policy entitling 
him to change beneficiaries his legal heirs, representatives, or assigns, the 
words, “representatives or assigns,” even if they did not control so as 
to give the proceeds to the executor rather than the heirs, at least indi- 
cated an intention to reserve the right to designate other beneficiaries, 
so that the heirs acquired no vested interest in the proceeds of the policy. 
and the beneficiaries therein could be changed without their consent. 


(For other cases, see Insurance, Dec. Dig. § 586.) 


2. INSURANCE—WILL HELD SUFFICIENT TO CHANGE BENE- 

FICIARIES FROM HEIRS TO ADMINISTRATORS. 

A will. providing that the proceeds of life insurance should be used 
to pay the debts, and that any surplus should go to testator’s wife, is 
sufficient to designate the executor as the beneficiary under all the insur- 
ance policies of testator. including one payable to his heirs, representa- 
tives. or assigns. 


(For other cases, see Insurance, Dec. Dig. § 583[1].) 
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3. INSURANCE—NOTICE AFTER DEATH OF INSURED HELD 

SUFFICIENT NOTICE OF ASSIGNMENT. 

If the direction of a will that the proceeds of a policy, whose benefi- 
ciaries insured could change, be paid to the executors, is to be construed 
an assignment within the provision requiring written notice of assign- 
ment to be given to the company as soon as practicable, that requirement 
was met by the written notice given shortly after the death of insured. 


(For other cases, see Insurance, Dec. Dig. § 217.) 


Appeal from Circuit Court, Jackson County; Thomas J. Seehorn, 
Judge. 

Interpleader by the Metropolitan Life Insurance Company against 
the Fidelity National Bank & Trust. Company, as executor of the last 
will and testament of George W. Fuller, deceased. and against Meda 
Fuller Green and others. From a judgment awarding the proceeds of 
the policy which had been paid into court to the executor, the other de- 
fendants appeal. Affirmed. 


Scarritt, Jones, Seddon & North, of Kansas City, for appellant Eng- 
lish. 

Battle McCardle, of Kansas City, for appellants Green and Wm. 
nervey Fuller. 

McVey & Freet, of Kansas City, for appellant Carolyn Mary Fuller. 

Bowersock & Fizzell, of Kansas City. for respondent Fidelity Nat. 
Bank & Trust Co. 


BLAND, J. This suit was brought to determine the ownership of the 
proceeds of a certain life insurance policy issued by plaintiff on the life 
of George W. Fuller, who died on May 10, 1919. Plaintiff paid the 
money into court under its bill of interpleader, and was discharged. All 
claimants of the insurance were made parties defendant in the bill. 

The policy provides that the amount thereof, to wit, $2,000, should 

be paid to— 
“Emma L. Fuller, wife of the insured, and in the event of her death 
before George W. Fuller. then to his legal heirs, represntatives or as- 
signs,” and “if this policy be assigned, or held as security, written notice 
shall be given as soon as practicable to this company and due proof of 
interest produced with proof of death.” 

Emma L. Fuller died in 1903, leaving three children by the insured, 
the defendants, Meda Fuller Green, Minnie Fuller English, and William 
Hervey Fuller. The insured after the death of his wife, Emma married 
defendant Carolyn Mary Fuller. No children were born of this marri- 
age. The last will and testament of George W. Fuller, the insured, pro- 
vides : 

“T want the proceeds of my life insurance * * * to pay my just 
debts. If any surplus to go to my wife. If deficit. to be made up equal- 
ly by Will Minnie, Meda and Carolyn.” 

The will is dated August 10, 1918 The insured carried an insurance 
policy in another company payable to his estate. Deceased left debts in 
excess of the amount of the policy, and there are not enough funds in 
the estate. over and above the specific bequests, to pay such debts. 

The proceeds of the policy are claimed by the defendant Fidelity Na- 
tional Bank & Trust Company, as executor of the estate of George W. 
Fuller, deceased, and by the children of the insured as his “legal heirs.” 
The widow contends that the proceeds should be divided equally among 
the three children and herself, provided they should not go to the ex- 
ecutor. There was a judgment in favor of the defendant Fidelity Na- 
tional Bank & Trust Company, resulting in this appeal. 
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It is insisted by appellants, the children of the insured, that they are 
the legal heirs of deceased, and that the words of the policy. “his legal 
heirs, representatives or assigns,” designates the persons who were to re- 
ceive the money in case of the death of his wife, Emma, and that the 
children are his legal heirs, said defendants citing in support of the latter 
proposition the cases of Loos, Guardian, v. Hancock Mut. Life Ins. Co., 
41 Mo. 538, and In re Estate of Reisenberg, 116 Mo. App. 308, 90 S. W. 
1170. among others. In the Loos Case the policy was to be paid to the in- 
sured, provided he should be living at the expiration of 15 years, and in 
case of his prior decease to his “heirs or representatives.” He did not 
live that period, and his daughter as.his sole heir brought suit to recover. 
It is stated in the opinion in that case that ordinarily legal representatives 
and personal representatives in a professional sense means simply execu- 
tors or administrators, but that such terms are often construed different 
ly, “if it is clear that the intention was to vest the estate in a different 
class of persons.” It was held that in view of the fact that the words 
“heirs or representatives” were used in the policy instead of “executors, 
administrators or assigns,” it was the intention of the insured to make 
provision for members of his surviving family, rather than that the 
money should go to his executor or administrator to be administered on 
as ordinary estate. In the Riesenberg Case it was held that the language, 
“heirs and legal representatives,” as used in the will. referred to the heirs 
of the beneficiary, and not to her estate; the court holding that it was the 
intent of the testator that the beneficiary’s heirs and the testator’s kins- 
men should be the beneficiaries of his bounty, and not a stranger. who 
should be appointed as executor or administrator of the beneficiary’s 
estate, and that the words “legal representatives” should be held as a 
repetition of the word “heirs.” 

It is said in 4 Cooley’s Brief on the Law of Insurance, pp. 3788, 3789, 
that the proceeds of a policy if payable to insured‘s “heirs” vest in the 
heirs under the policy, in the absence of some other controlling circum- 
stance, and not the insured’s estate, but where the policy is payable to 
the heirs, executors, administrators, or assigns of the insured, the pro- 
ceeds go to his legal representatives. See, also, Rawson & Co. v. Jones, 
52 Ga. 458, and Loos v. Ins. Co., supra. 

[1] In the case at bar there is little evidence, exclusive of the policy 
itself, to show the intent of the insured at the time he procured the pol- 
icy, so the matter becomes one of construction of a written contract. It 
is not necessary for us to go to the extent of holding that the language 
in this policy, “his legal heirs, representatives or assigns,” means that it 
was the intention of the insured that the proceeds of the policy in case 
of his wife's death should go to his executor or administrator upon his 
own demise rather than to the persons who should be his legal heirs, 
for the reason that, assuming that the proper construction of the policy 
is that the proceeds were to go to the heirs, the use of the word “as- 
signs” showed that it was the intention of the insured to reserve the pow- 
er to divert the insurance from such heirs, and the policy itself clearly 
recognizes the right of the insured to assign the policy. Mullins v. 
Thompson, 51 Tex. 7, 14; Hubbard, Price & Co. v. Turner, 93 Ga. 752, 
756, 20 S. E. 640, 30 L. R. A, 593. For this reason the “legal heirs” had 
no vested interest in the policy, and the same could have been assigned 
without their consent. Mo. State Life Ins. Co. v. California State Bank, 
202 Mo. App. 347, 216 S. W. 785, and cases therein cited. 


[2] Under such circumstances, the legal heirs having no vested 
rights in the policy, the insured had the right to change the beneficiary 
without their consent, and this he did when he made his will, in which 
he said, “I want the proceeds of my life insurance * * * to pay my 
just debts,” etc. It is insisted that the testator had reference to the other 
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insurance policy, but there is nothing in the will to indicate this. The 
language of the will indicates that the maker thereof meant all of his 
life insurance. 

[3] The policy provides that: if the policy be assigned, written notice 
should be given as soon as practicable to the company. If the disposi- 
tion by will of the proceeds of the insurance can be ‘called an assign- 
ment, then the provision of the policy was met by a written notice given 
the company shortly after the death of the insured. Of course the com- 
pany is making no point as to lack of consent on its part to the manner 
of changing the beneficiary. 

From what we have said, the judgment was for the right party. and 
will therefore be affirmed. 


All concur. 


JENSEN v. GRAND LODGE OF A. O. U. W. OF NEBRASKA. 
(No. 21376.) 


(Supreme Court of Nebraska. April 11, 1921.) 
182 Northwestern Reporter. 599. 


(Syllabus by the Court.) 

1. INSURANCE—BENEFICIARY’S NEGLECT TO TENDER SUB- 
SEQUENT ASSESSMENTS HELD NOT EXCUSED BY CLAIM 
INSURED’S SUSPENSION WAS WRONGFUL. 


Laws of a fraternal benefit association provided for automatic sus- 
pension, without notice, upon failure to pay a monthly assessment within 
the time lim‘ted. The insured made his last payment in May, and died 
in September, having been in suspension on the records since June. His 
beneficiary claimed the May payment was on the June assessment, that 
the suspension was wrongful, and that the insured was excused from ten- 
dering subsequent assessments. No such claim was made by the insur- 
ed, there was no communication between him and the lodge after May, 
and no tender of later assessments. Held, no basis for the theory that 
neglect to make such tender was excused. 


(For other cases, see Insurance, Dec. Dig. § 754.) 


2. INSURANCE—WHERE INSURED ACCEPTS NEW CERTIFI- 
CATE, BENEFICIARY IN ACTION THEREON CANNOT 
RAISE QUESTION OF VALIDITY OF ASSESSMENTS UN- 
DER ORIGINAL CERTIFICATE. 

Where. by mutual consent, the holder of a certificate of insurance in 

a fraternal benefit association surrenders the same and accepts a new 

certificate, his beneficiary, in an action upon the latter, can raise no 

question as to the validity of the assessment rates levied upon the original 
certificate, which were paid in full without protest. 


(For other cases, see Insurance, Dec. Dig. § 738.) 


3. INSURANCE — BENEFICIARY CANNOT CLAIM THAT IN- 
SURED WAS EXCUSED FROM TENDERING ASSESSMENTS, 
BECAUSE OF INVALID INCREASE WITHOUT TENDER 
UNDER ORIGINAL RATES. 

In an action upon a fraternal benefit certificate, the beneficiary will 
not be heard to claim that the insured was excused from paying or ten- 
dering assessments. because the amount thereof was increased by an 
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amendment to the by-laws not validly enacted, in the absence of evidence 
that payment thereof was tendered at the rate established prior to the 
attempted amendment. 


(For other cases, see Insurance, Dec. Dig. § 738.) 

4. INSURANCE EVIDENCE SUSTAINING FINDING THAT IN- 
SURED ABANDONED RIGHTS UNDER FRATERNAL BENE- 
FIT CERTIFICATE BY FAILURE TO PAY ASSESSMENTS. 
Evidence examined, and /ield to establish that the insured abandoned 

his insurance and his rights as a member. 

(For other cases, see Insurance, Dec. Dig. § 819[2].) 





Appeal from District Court. Douglas County; Estelle, Judge. 


Action by Sena Jensen against the Grand Lodge of the Ancient Or- 
der of United Workmen of the State of Nebraska. From a judgment of 
dismissal, plaintiff appeals. Affirmed. 


Gray & Brumbaugh and Byron G. Burbank, all of Omaha, for appel- 
lant. 

Nelson C. Pratt, of Omaha, Edward J. Lambe, of Beaver City, and 
Edward F. Leary, of Omaha, for appellee. 


KOZLOSKI v. PRUDENTIAL INS. CO. OF AMERICA. 
(Court of Errors and Appeals of New Jersey. Feb. 28, 1921.) 
113 Atlantic Reporter, 135. 


1, INSURANCE—LIFE POLICIES HELD NOT TO HAVE PRO- 

VIDED FOR SELF-OPERATIVE IORFEITURE. 

Under life policies providing that, if insured died while the premium 
was in arrears for not exceeding four weeks. the company would pay 
the amount provided, but that after expiration of such period of grace 
its liability should cease and the policy lapse, failure to pay premiums 
in the time allowed would or would not create a forfeiture at the option 
of the company, which could take advantage of the provision and declare 
a forfeiture, or waive the forfeiture and receive payments after the ex- 
piration of the four weeks provided, in which case the policy is re- 
vived and continues to be a valid and outstanding obligation against the 
insurer. 

(For other cases, see Insurance, Dec. Dig. § 372.) 


2. INSURANCE — BY RETAINING PREMIUMS PAID AFTER 
DEATH INSURER ELECTED TO KEEP POLICIES IN FORCE. 
Though payments on life policies made after the death of insured 

were received by the insurer in ignorance of the fact. the insurer had the 

option, when it learned the real situation, to return the premiums so re- 
ceived and declare the policy void under its provisions, or it could waive 
such right and retain the premiams, and by so doing it elected to keep 
the policies in force, though the insurer did not formally notify insured’s 
representative how it had exercised its option. 

(For other cases, see Insurance, Dec. Dig. § 392[8].) 
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Appeal from Circuit Court, Union County. 

Action by Mary Kozloski, administratrix, against the Prudential In- 
surance Company of America. From judgment for plaintiff, defendant 
appeals. Affirmed. 


Martin P. O’Connor, of Elizabeth, for appellant. 
Stamler & Stamler, of Elizabeth, for respondent. 


GuMME_ERE, C. J. This is an action brought on two life insurance 
policies, for $500 each, issued by the appellant company upon the life of 
respondent’s decedent, Adam Kozloski. Both policies were issued in the 
year 1918, one in June and the other in November. Each one of them 
called for the payment of a weekly premium amounting to 42 cents, and 
contained a provision that, should the insured die while the premium on 
the policy was in arrears for a period not exceeding four weeks, the com- 
pany would pay the amount of insurance provided therein, but that af- 
ter the expiration of the said period of grace the company’s liability on 
the policy should cease and the policy should lapse. Adam Kozloski died 
on the 29th of July, 1919, and on August 6th a claim for the payment of 
the insurance provided by each of these policies was presented to the 
company, but was repudiated on the ground that the premiums called 
for by each of them were overdue more than four weeks, and that they 
had therefore lapsed. The present respondent thereupon instituted this 
action, and the only defense set up in the answer was that the policies had 
lapsed because of the nonpayment of premiums at the time called for 
therein or within four weeks thereafter. 

The proofs offered at the trial in support of the respondent’s claim 
showed that on the day of her husband’s death, and on the 4th day of 
August following, she had made payments to the agent of the company 
of sums of money sufficient to satsify the premiums which had accrued 
and which remained unpaid at the time of the death of her husband, that 
these payments were received by the company’s agent, and had never since 
been returned to her by the company. The appellant submitted evidence 
proving that each one of the premiums for which these payments were 
made was not only overdue, but that the four weeks of grace which the 
policies allowed thereon had already expired when the company’s agent 
received the moneys; and that this agent had no authority to waive the 
lapsing clause of the policies. 

At the close of the respondent’s case, a motion to nonsuit was made 
and denied, and when the testimony on both sides was closed a motion 
to direct a verdict in favor of the appellant was also denied. The jury 
returned a verdict in favor of the respondent. From the judgment 
entered thereon the present appeal is taken. 

[1, 2] Only two grounds of appeal are urged before us: (1) That 
the motion for non-suit was improperly refused; (2) that the court 
should have directed a verdict at the request of the appellant. Both 
grounds of appeal are rested upon the proposition that by reason of 
the failure of the respondent’s decedent, or anybody in his behalf, to pay 
the premiums before the expiration of the last week of grace, the policies 
became null and void. In our opinion, the contention rests upon a mis- 
apprehension of the effect of the lapsing clause in the policies. It pro- 
vides for a forfeiture, but it is not self-operative. The failure to pay the 
premiums within the time allowed will or will not create a forfeiture 
at the option of the insurer; in other words, the company may take 
advantage of the provision and declare a forfeiture, or it may waive 
the forfeiture and receive payments of the past-due premiums after the 
expiration of the time provided in the policy. If the latter course is 
adopted. the policy is revived and continues to be a valid and outstanding 
obligation against the insurer. It may be conceded, as is argued by coun- 
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sel, that the proofs in the case conclusively show that the payments made 
on and after the death of respondent’s decedent were received in ignor- 
ance of the fact of that death. But, in this situation. the company had the 
option, when it learned what the real situation was, of returning the pre- 
miums so received and declaring the policy void, or it might, if it saw 
fit, waive that right and retain the premiums which were received by it. 
By following the latter course it elected to keep the policies in force. 
And this is so notwithstanding that the company did not formally notify 
the representative of the insured how it had exercised its option. Its 
action expressed its intention as fully and completely as could have 
beew done by verbal or written statement. That is to say, it could not 
declare the policy to be void, and at the same time retain moneys paid 
to it on account of the insured, and to which it had no legal right, except 
upon the theory that the policy was in full force and virtue. This is the 
underlying principle upon which the decision in Melick v. Metropolitan 
Life Ins. Co., 84 N. J. Law, p. 437. 87 Atl. 75, affirmed 85 N. J. Law, 
p. 727, 91 Atl. 1070, is rested. 


The motions to nonsuit and to direct a verdict were each of them 
properly refused, and the judgment under review will be affirmed. 


LEWERY v. SIMPSON ert AL, 
(New York Supreme Court, Appellate Division, First Department. April 
29, 


“i. 


187 New York Supplement 865 


1. INSURANCE—EVIDENCE HELD TO SHOW EITHER FRAUD 
IN OBTAINING ASSIGNMENT OF POLICY OR CONVER- 
SION THEREOF. 


In a suit by insured to set aside assignment of a life insurance policy 
by a decedent, where it appeared that plaintiff resided with decedent, who 
for some time had paid the premiums on her policy, and subsequently pro- 
cured plaintiff to execute an assignment, under representations that he 
wished to make an arrangement whereby she would be enabled to continue 
the policy in force, evidence he¥d to show that decedent either obtained 
the assignment by fraud and false representations, not intending at the 
time to protect plaintiff. or. having obtained the policy with the best of 
intentions, afterwards under stress of necessity converted the same to his 
own use; plaintiff being entitled to recover under either theory. 


(For other cases, see Insurance, Dec. Dig. § 216.) 


2. INSURANCE—INTEREST ON VALUE OF POLICY ASSIGNED 
HELD NOT RECOVERABLE IN ACTION TO SET ASIDE 
ASSIGNMENT FOR FRAUD. 


_In a suit to set aside for fraud an assignment of a life insurance 
policy to a decedent plaintiff held not entitled to recover interest on value 
of the policy; premiums in the meantime having been paid to protect the 
policy. 

(For other cases, see Insurance, Dec. Dig. § 216.) 


Appeal from Special Term, New York County. 

Suit by Minna A. Lewery against ‘William J. Simpson and others 
to set aside assignments of a life insurance policy. Judgment for 
plaintiff. and defendants appeal. Modified and affirmed. 
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‘. : before Clarke, P. J., and Laughlin. Smith, Page, and Mer- 
rell, JJ. 


C. P. & W. W. Buckley, of New York City (Henry L. Sherman, of 
New York City, of counsel, and William W. Buckley and Harry F. 
Mela, both of New York City, on the brief), for appellants. 


Herbert D. Cohen, of New York City, for respondent. 


OREFICE v. GRAND LODGE OF STATE OF NEW YORK. FON- 
DO UNICO MORTUARIO, INDEPENDENT ORDER SONS OF 
ITALY 


(New York Supreme Court, Appellate Term, First Department. April 
15. 1921.) 


188 New York Supplement, 205 


INSURANCE — MEMBER OF SUBORDINATE LODGE HELD 
MEMBER IN GOOD STANDING OF BENEFIT ORGANIZA- 
TION UDER CONTROL OF GRAND LODGE. 

A member of a subordinate lodge, who, on the subordinate lodge’s 
withdrawal from death benefit paying institution under control of the 
Grand Lodge, paid a certain sum to retain membership in the benefit 
organization, pursuant to subordinate lodge’s notice that payment of 
such amount would be sufficient for such purpose, held a member in good 
standing. though the Grand Lodge returned the amount with notice that 
a new application, payment of a new admission fee, and the passing of a 
new medical examination would be necessary for members of the sub- 
ordinate lodge to retain membership in the benefit organization. 


(For other cases, see Insurance. Dec. Dg. § 746.) 


McCook, J., dissenting. 


_ Appeal from Municipal Court, Borough of Manhattan, Sixth Dis- 
trict.. 


Action by Giuseppina Orefice against the Grand Lodge of the State 
of New York, Fondo Unico Mortuario. Independent Order Sons of 
Italy. Judgment for plaintiff, and defendant appeals. Affirmed. 


Argued January term, 1921, before Guy, Wagner, and McCook, JJ. 


Joseph A. Cattano, of New York City (Jacob Gilman, of New 
York City, of counsel), for appellant. 


Peter J. Brancato. of New York City, for respondent. 
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COMBS, Apm’x v. JEFFERSON STANDARD LIFE INS. CO. 
(No. 330.) 


(Supreme Court of North Carolina. April 20, 1921.) 
106 Southeastern Reporter, 826 


1, INSURANCE—FACTS CONSTITUTING FRAUD IN PROCUR- 

ING LAPSING OF LIFE POLICY. 

Where insurance agent falsely represented to insured, a farmer ig- 
norant of business of life insurance, that his policy had lapsed, and 
relying thereon, insured failed to pay premiums for several years, 
his beneficiary on his death was entitled to recover; the insured, upon 
ascertaining that he had been imposed upon, immediately instituting 
suit for reinstatement, but dying before case was brought to trial. 

(For other cases, see Insurance, Dec. Dig. § 388[2].) 


2. INSURANCE—LIFE COMPANY CANNOT RETAIN BENEFIT 
OF FRAUDULENT REPRESENTATION OF AGENT THAT 
POLICY HAD LAPSED. 

In an action on a life policy, where plaintiff claimed that lapsing 
of policy sued on was procured by fraud and misrepresentation of agent, 
court properly instructed: “If the jury find by the preponderance of the 
evidence that W., as agent of the defendant, procured the lapsing of the 
policy by fraud and false representations, then the defendant company 
cannot retain the benefit of such conduct of W. and be relieved from 
the consequences of such fraudulent means by which such lapsing was 
obtained.” 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 


Exceptions and Appeal from Superior Court, Alamance County; 
Allen, Judge. 

Action by Mrs. Anne Combs, as administratix of the estate of A. 
L. Combs, deceased, against the Jefferson Standard Life Insurance 
Company. Judgment for plaintiff, and defencant excepts and appeals. 
No error. 

Plaintiff sued on an insurance policy of $3,000 held in defendant 
company at the time of his death, claiming that the failure to pay the 
two last premiums thereon was caused by false and fradulent represen- 
tations of the defendant’s agent having charge of the matter. De- 
fendant denied liability, and alleged that policy was forfeited for failure 
to pay premiums due thereon; that, if any representations were made by 
their agent, it was after the absolute forfeiture of policies, and agent in 
question was without authority in the premises. The jury rendered the 
following verdict: 

“(1) Was the lapsing of the policy sued on procured by fraud 
and misrepresentation as alleged in the complaint? Answer: Yes. 

“(2) If sa‘d representations were made were the same made prior 
to January 1, 1918—that is, before that time? Answer: Yes.” 


Judgment for plaintiff for amount of policy less .unpaid premiums. 


Brooks, Hines & Kelley, of Greensboro, for appellant. 


J. J. Henderson, of Graham, and W. P. Bynum and R. C. Strud- 
wick, both of Greensboro, for appellee. 
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Hoxe, J. There were facts in evidence on the part of plaintiff 
tending to show that in 1915 plaintiff’s intestate had taken out a policy in 
defendant company for $3,000 at an annual premium of $106.32, payabie 
December 1, of each year, and with an extension privilege of 30 days; 
the first premium becoming due in 1915; that the policy was pledged 
to the company as collateral for a loan of money which had been paid 
off when due; the company still retaining possession of the’ policy; 
that the premiums of 1915 and 1916 were duly paid by intestate, and in 
1917, the latter part of November or in December of said year, an agent 
of defendant company came to the home of the intestate, reminded 
him that his premium would soon be due or was already due. and urged 
the intestate not to allow the policy to lapse; that intestate in the con- 
versation told the agent that he had developed a case of tuberculosis, 
and there was doubt if he could keep up the policy, etc., thereupon 
the agent immediately changed position and told the intestate that he 
had pledged the policy to the company as security, and that the same 
had lapsed and become void on payment of said loan, and company 
would accept no more premiums on it; that the intestate was a farmer, 
ignorant of business of this kind and especially of the business of life 
insurance; that the health of intestate had been failing for some 
months and was rapidly growing worse, and “his fatal malady was 
such as to seriously affect his nervous system, rendering him despond- 
ent, impairing his capacity for work or resisting importunity,” and under 
the conditions presented, believing representations of agent to be true, 
and that the policy was no longer in force, he failed to pay the pre- 
miums for 1917-1918; that intestate was at all times ready and willing 
to pay said premiums, and, as soon as he ascertained that he had been 
imposed upon by the false and fraudulent representation of defendant’s 
agent, he instituted suit against the company for reinstatement, etc., 
but died in the early part of 1919 before the case could be brought to a 
trial. 


[1] There was evidence of defendant in denial of plaintiff’s position 
and tending to show that any conversation with Mr. White, their agent 
was in January, 1918, after the policy had become forfeited; that said 
agent was without power to bind the company by any waiver or stipu- 
lations other than contained in the contract. On the pertinent issues 
submitted, the jury have accepted plaintiff's version of the matter and 
on the facts, as stated, we are of opinion that her cause of action 
has been properly established. 


[2] It is chiefly urged for error by appellant that the court in part 
and on the principal issue instructed the jury as follows: 


“If the jury should find by the greater weight of the evidence that 
V. B. White, as agent of the defendant, procured the lapsing of the 
policy as alleged in the complaint, which I have mentioned to you, by 
fraud, and false representations, I say, if the jury find by the pre- 
ponderance of the evidence that White, as agent of the defendant, pro- 
cured the lapsing of the policy by fraud and false representations, then 
the defendant company cannot retain the benefit of such conduct of 
White and be relieved from the consequence of such fraudulent means 
by which such lapsing was obtained, if you find that to be the fact.” 


There are facts in evidence on the part of plaintiff permitting the 
inference that the agent, V. B. White, was within the course and scope 
of his authority in his conversation with intestate about keeping up the 
policy, but assuming, as this instruction does, that the said agent acted 
beyond his powers in the premises. we think the charge is in accord with 
the approved principles. In Tiffany on Agency, p. 46, it is said: 

“That the relationship of frincipal and agent is created by ratifica- 
tion when one person adopts an ,act done by another person, assum- 
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ing to act in his behalf, but without authority or in excess of authority 
with the same force and effect as if the same had been created by ap- 
pointment.” 

The citation, as stated, is quoted as authoritative in Trollinger v. 
Fleer, 157 N. C. 81-87, 72 S. E. 795, and the principle has been approved 
and applied in numerous decisions in this and other courts dealing with 
the question. Bank v. Justice, 157 N. C. 373-375, 72 S. E. 1016; Osborne 
v. Durham, 157 N. C, 263, 72 S. E. 849; Sprunt v. May, 156 N. C. 388, 
72 S. E. 821; Rudasill v. Falls, 92 N. C. 222; Reitman v. Florillo, 
76 N. J. Law, 815, 72 Atl. 74; Whiting v. Crandall, 78 Mo. 593; Clough 
v. Dawson, 69 Or. 52, 133 Pac. 345, 138 Pac. 233; Heinlein v. Imp. 
Life Insurance Co., 101 Mich. 250, 59 N. W. 615, 25 L. R. A. 627, 45 
Am. St. Rep. 409; Tabor v. Michigan Mutual Life Insurance Co., 
44 Mich. 324, 6 N. W. 830. 

As a deduction from the primary position and more directly ap- 
plicable to the facts presented it is held in the Reitman Case, supra; 

“That an innocent principal cannot assert any rights or retain 
any benefits upon a contract when it is procured by the fraud of his 
agent.” 

And so here. The surrender of the policy halving been procured by 
the false and fraudulent representations of V. B. White, an agent of the 
company, and professing to have authority in the matter, the company 
cannot retain the policy and repudiate the acts of the agent by which 
it was obtained. 

There are modifications of the doctrine required, or rather a differ- 
ent rule prevails when one is seeking to hold an innocent principal in 
an action for deceit on the part of his agent, and there are other 
well-recognized exceptions (Kennedy v. McKay, 43 N. J. Law, 288, 
39 Am. Rep. 581; 2 Corpus Juris, p. 495), but we are clearly of opinion 
that the present case comes well within the wholesome principle laid 
down by his honor, and that the judgment for plaintiff should be 
affirmed. 


No error. 


BELL v. POLICE BENEFICIARY ASS’N er at. 
(Supreme Court of Pennsylvania. April 25, 1921.) 
113 Atlantic Reporter 417. 


1, INSURANCE — NO CONFLICT BETWEEN CHARTER AND 
BY-LAWS OF MUTUAL BENEFIT ASSOCIATION IN RE- 
GARD TO CHANGES OF BENEFICIARIES. 

There was no conflict between charter of an association stating its 
purpose to be to maintain a society “for the mutual benefit and pro- 
tection of its members and to provide from moneys collected therein a 
fund to be paid over on the death of any member to his widow or or- 
phans, and such or either of them, or such other person or persons as 
the member may have designated, and in the manner of such designa- 
tion, and in default of such designation to such person or persons as the 
by-laws of the association may direct,” and by-laws thereof requiring con- 
sent of a beneficiary to a change of beneficary. 


(For other cases, see Insurance, Dec. Dig. § 771.) 
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2. INSURANCE — GENERAL CHARTER PROVISIONS AS TO 
BENEFICIARIES TO BE GIVEN LIBERAL CONSTRUC- 
TION SO AS TO ACCOMPLISH GENERAL OBJECT. 


General charter provisions of a mutual benefit association as to eligi- 
ble beneficiaries will be given broad and liberal construction, so as to 
accomplish the general object of the association. 


(For other cases, see Insurance, Dec. Dig. § 771.) 


3. INSURANCE — BENEFICIARY IN MUTUAL BENEFIT AS- 
SOCIATION CERTIFCATE ACQUIRES NO VESTED _IN- 
TEREST, ALTHOUGH ASSOCIATION. MAY REQUIRE 
CHANGE CARRIED OUT IN CERTAIN NANNER. 


A beneficiary named in a mutual benefit association certificate ac- 
quires no vested interest. either in the certificate or its proceeds during 
the lifetime of the member, but merely an expectancy which does not 
become a vested right until the death of the assured, and hence it is 
within the power of the member to change the beneficiary whenever he 
chooses to do so, subject, however, to the qualification that such right 
must be exercised strictly in accord with the by-laws of the association, 
or otherwise the association is not bound to recognize the new beneficiary. 


(For other cases, see Insurance, Dec. Dig. §§ 783, 784[1].) 


Appeal from Court of Common Pleas, Philadelphia County; William 
H. Shoemaker, Judge. 

Action by Robert J. Bell against the Police Beneficiary Association 
and others. Decree for defendants, and plaintiff appeals. Affirmed. 


Argued before Moschzisker, C. J., and Frazier Walling, Simpson, 
Kephart, Sadler, and Schaffer, JJ. 


Paul Reilly, of Philadelphia, for appellant. 
Frederick A. Sobernheimer, of Philadelphia, for appellees. 


UNITED SECURITY LIFE INS. & TRUST CO. OF PENNSYL- 
VANIA v. BROWN 


(Supreme Court of Pennsylvania. April 18, 1921.) 
113 Atlantic Reporter, 443. 


1, INSURANCE—AN ENDOWNMENT POLICY ON THE LIFE 
OF ANOTHER WITH COLLECTION OF PREMIUMS SE- 
CURED BY MORTGAGE IS NOT OBJECTIONABLE IF AN 
INSURABLE INTEREST APPEARS. 


An endownment policy, where the amount of insurance was paid in 
full at the time of its execution, and to secure the company in the col- 
lection of premiums a mortgage was taken which covered the cost of the 
insurance plus the interest on the sum advanced and other charges to be 
satisfied at the end of the endownment period, provided there was no de- 
fault in the payments fixed or sooner if insured should die, is of a 
character not objectionable when insurable interest appears. 


(For other cases, see Insurance, Dec. Dig. § 138[1].) 
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2. INSURANCE — NO INSURABLE INTEREST BY UNCLE IN 
NEPHEW'S LIFE. 
An uncle has no insurable’ interest, by virtue of the relationship, 
in the life of his nephew. 
(For other cases. see Insurance, Dec. Dig. § 116[1].) 
s 


3. INSURANCE — INSURED MAY TAKE OUT A POLICY IN 

FAVOR OF ONE WITHOUT INSURABLE INTEREST. 

One may take out a policy on his own life and make it payable to 
whomsoever he sees fit, without regard to insurable interest of the 
beneficiary. 

(For other cases see Insurance, Dec. Dig. § 114.) 


4. INSURANCE—POLICY WITHOUT INSURABLE INTEREST 
IS A WAGERING CONTRACT. 
Where a policy is issued for the use of one having no insurable 
interest, the contract is one of wagering and cannot be enforced. 
(For other cases, see Insurance. Dec. Dig. § 119.) 


5. INSURANCE — SPECULATIVE PURPOSE PRESUMED IN 

CASE OF ABSENCE OF INSURABLE INTEREST. 

Where a policy is issued for the use of one having no insurable in- 
terests, the speculative purpose is presumed irrespective of the motive 
or intention of the parties. 

(For other cases, see Insurance. Dec, Dig. § 119.) 


6. INSURANCE—ON FORECLOSURE OF MORTGAGE SECUR- 
ING PREMIUMS, WHERE NO INSURABLE INTEREST AP- 
PEARED, BURDEN WAS ON PLAINTIFF TO SHOW IN- 
SURABLE INTEREST. 

In insurer's action to foreclose a mortgage given by defendant to 
secure premiums upon an endowment policy taken out by defendant up- 
on the life cf defendant’s nephew, in whom defendant would ordinarily 
have no insurable interest, the burden was upon the plaintiff to prove 
that defendant had an insurable interest in his nephew’s life. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 


Appeal from Court of Common Pleas, Lackawanna County; William 
Maxwell, Judge. 

Action by the United Security Life Insurance & Trust Company of 
Pennsylvania against George W. Brown. Judgment for the defendant. 
and the plaintiff appeals. Affirmed. 

See, also, 113 Atl. 445, 446, 447. 


Argued before Moschzisker, C. J., and Frazer, Walling, Simpson, 
Kephart, Sadler, and Schaffer, JJ. 


Howard H. Yocum, of Philadelphia, and A. A. Vosburg, of Scran- 
ton, for appellant. 
Clarence Balentine and R. L. Levy, both of Scranton, for appellee. 


Santer, J. [1] The plaintiff issued a policy of insurance upon the 
life of Tyler at the request of his uncle, the present defendant. It dif- 
fered from the ordinary endowment contract in that the amount of in- 
surance was paid in full at the time of its execution. To secure the com- 
pany in the collection of the premiums, a mortgage was taken, which 
covered the cost of insurance, plus the interest on the sum advanced, and 
other charges, to be satisfied at the end of the endowment period, pro- 
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vided there was no default in payments fixed, or sooner, if the insured 
should die. A policy of this character is not objectionable when an in- 
surable interest appears. United Security L. I. & T. Co. v. Ritchey, 187 
Pa. 173, 40 Atl. 978. 

Brown applied for the insurance in the name of his nephew, a 
younger man, so that the cost might be lessened. The bond and mort- 
gage, given as collateral to secure the payment of the premiums were ex- 
ecuted by the defendant, and on their face both referred to an agreement 
by which the rights of insurer and insured were fixed. Default in the 
payment of an installment resulted in these foreclosure proceedings. To 
the scire facias issued, the defense was made that the mortgage was gi- 
ven to secure the performance of a contract, which was speculative in 
its nature, Brown having no insurable interest in the life of Tyler. This 
contention was sustained in the court below, and binding instructions were 
given for defendant. 


[2-5] If the policy had been issued on the life of Brown the transac- 
tion would be upheld, and the mortgage given enforced (United Security 
L. I. & T. Co. v. Ritchey, supra), but the one named was Tyler in whom 
he had no insurable interest by reason of his relationship (Corson’s Ap- 
peal, 113 Pa. 438, 6 Atl. 213, 57 Am. Rep. 479; Riner v. Riner, 166 Pa. 
617, 31 Atl. 347, 45 Am. St. Rep. 693). It is true that the nephew could 
have taken out a policy on his own life, and made it payable to whomso- 
ever he saw fit (Haberfeld v. Mayer, 256 Pa. 151, 100 Atl. 587); yet 
where, as here, it was issued for the use of one having no insurable in- 
terest, the contract was one of wagering and cannot be enforced (Key- 
stone Mut. Benefit Ass’n v. Norris, 115 Pa. 446, 8 Atl. 638, 2 Am. St. Rep. 
572; Taussig v. United Security L. I. & T. Co., 231 Pa. 16, 79 Atl. 810). 
Under such circumstances, the speculative purpose is presumed, irrespec- 
tive of the motive or intention of the parties. Seigrist v. Schmoltz, 113 
Pa. 326, 6 Atl. 47; U. B. Mut. Aid Soc. v. McDonald, 122 Pa. 324, 15 
Atl. 439, 1 L. R. A. 238, 9 Am. St. Rep. 111. 


[6] It is urged by appellant that the rules suggested should not be 
applied here, since there is no presumption that the parties contracted to 
do something unlawful, and the burden of showing that such was the in- 
tention rested upon the defendant. For the plaintiff to recover, it was 
essential that it offer in evidence the mortgage. This and the accompany- 
ing bond referred in terms to the agreement of even date, which clearly 
showed the character of the transaction. On its face the relationship of 
the parties appeared, which disclosed the lack of insurable interest. If 
other facts altered this situation, such should have been proven, and 
thus have placed the contract, upon which the suit was based, without 
the class condemned by public policy. 


The court below held the burden to be upon the plaintiff. Such rule 
has been frequently upheld where the recovery was sought for loss to 
property by fire. Moving Picture Co. v. S. U. & N. Ins. Co., 244 Pa. 
358, 90 Atl. 642. In life policies, differing from fire insurance where the 
contract is one of indemnity against loss, the promise is to pay a definite 
sum upon the death or at the expiration of an endowment period. The 
same principle applies, however, where the right to recover depends upon 
the enforcement of the policy upon which suit is based (25 Cyc. 926; 2 
Joyce on Insurance, 1934), unless the relationship appearing on its face 
affords a presumption of interest. 1 Cooley, Briefs on Insurance, 325. 
This conclusion has been reached in other jurisdictions where the ques- 
tion has been considered. Ruse v. Mut. Benefit L. I. Co., 23 N. Y. 516; 
Singleton v. St. Louis Mut. Ins, Co., 66 Mo. 63, 27 Am. Rep. 321; Crotty 
v. Union Mut. Ins. Co., 144 U. S. 621, 12 Sup. Ct. 749, 36 L. Ed. 566; 
Christenson v. Madson, 127 Minn. 225, 149 N. W. 288, Ann. Cas. 1916C, 
584. A different rule would prevail if the company paid the amount of 
the policy to one, and another then claimed the fund. In such case the 
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person who has received the proceeds is prima facie entitled to retain, 
and one who contests that right must affirmatively show that the recipient 
lacked an insurable interest. Lenig v. Eisenhart, 127 Pa. 59, 17 Atl. 684; 
Phillips’s Estate, 238 Pa. 423, 86 Atl. 289, 45 L. R. A. (N. S.) 982, Ann. 
Cas. 1914C, 282; Haberfeld v. Mayer, 256 Pa. 151, 100 Atl. 587. No error 
was committed by the learned court below in the ruling complained of. 

] The plaintiff further contended that recovery might be had upon 
the mortgage, notwithstanding it was given for the purpose of securing 
payment of the premiums upon a wagering contract, insisting that the de- 
fault in the payment of an installment due worked a termination of the 
insurance feature, leaving unaffected the loan transaction, evidenced by 
the mortgage, which was enforceable. The obligation in suit was given 
to secure the compliance with the terms of an insurance contract con- 
demned by public policy. The consideration was indivisible, and, a part 
being illegal, the whole fell. Kuhn v. Buhl, 251 Pa. 348, 96 Atl. 977, 
Ann. Cas. 1917D, 415; Delafant v. Shapiro, 73 Pa. Super. Ct. 186. 

“What results to a contract against public policy is a total and ir- 
remediable paralysis, which leaves it * * * without any force or ef- 
fect whatever, so that it cannot, under any circumstances, be made the 
basis of a cause of action. The law when appealed to will have nothing 
to do with it, but will leave the parties just in the condition in which it 
finds them.” Pittsburg v. Goshorn, 230 Pa. 212, 227, 79 Atl. 505, 510; 
Pearce v. Wilson, 111 Pa. 14, 2 Atl. 99, 56 Am. Rep. 243. 

It was further suggested that the company could recover back the 
sum which it had advanced, the agreement of insurance having been 
ended by default in payment of premium, and the moneys paid by it 
should be treated as if in the hands of a stakeholder in a gambling trans- 
action from whom the fund can be reclaimed so long as it remains in his 
possession. Peters v. Grim, 149 Pa. 163, 24 Atl. 192, 34 Am. St. Rep. 
599. 


“Tt is equally well settled in this jurisdiction that all mere wagering 
contracts are illegitimate transactions which the law declares void and 
which will not be enforced at the instance of either party to the contract.” 
Davis v. Fleshman & Co., 245 Pa. 224, 227, 91 Atl. 489, 490. 

In the present case the money was not in the hands of a stakeholder,, 
but had been paid in advance to the beneficiary named in the agreement. 
Even if the contrary were true, the appellant would not be aided, for its 
suit on the mortgage was in the affirmance of the wagering contract. This 
negatives any idea of rescission or repudiation of the illegal transaction, 
and makes inapplicable the legal proposition suggested. 

We find no merit in any of the assignments of error, and all must 
be overruled. 

The judgment is affirmed. 


OA te 


UNITED SECURITY LIFE INS. & TRUST CO. OF PENNSYL- 
VANIA v. BROWN. 


(Supreme Court of Pennsylavnia. April 18, 1921.) 
113 Atlantic Reporter, 446. 


1. INSURANCE — BENEFICIARY HAS INSURABLE INTEREST 
IN LIFE OF BUSINESS MANAGER ONLY WHEN SUCCESS 
OF BUSINESS IS DEPENDENT ON LATTER. 


To sustain an insurance contract insuring an employee’s life, it must 
appear that the employee securing the policy has a real concern in the life 
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of the party named, whose death would be the cause of substantial loss 
to the business, and this does not follow the cessation of ordinary service 
such as that of a manager of a storage house owned by the beneficiary, 
but arises where the success of the business is dependent upon the con- 
tinued life of the employee. 


(For other cases, see Insurance, Dec. Dig. § 116[1].) 


2. INSURANCE — WHERE INSURER SUES ON CONTRACT IN- 
SURING MANAGER OF BENEFICIARY’S BUSINESS NOT 
SHOWING INSURABLE INTEREST, THE BURDEN OF 
PROVING SUCH INTEREST RESTS ON PLAINTIFF; IN- 
SURABLE INTEREST FOR COURT ON UNDISPUTED 
FACTS. 

In an action against a beneficiary to foreclose a bond and mortgage 
given to secure payments of premiums on endowment policy on the life 
of beneficiary’s storage house manager, the burden was on plaintiff to 
show that the beneficiary, who .took out the policy, had a pecuniary in- 
terest in holding the manager in his service, and that the manager’s con- 
tinued employment was necessary to the proper operation of the busi- 
ness; and, the evidence showing the parties’ relationship not being dis- 
puted, it was for the court to say whether an insurable interest existed. 


(For other cases, see Insurance, Dec. Dig. §§ 646[1], 668[1].) 


Appeal from Court of Common Pleas, Lackawanna County; William 
Maxwell, Judge. 

Action by the United Security Life Insurance & Trust Company of 
Pennsylvania against George W. Brown. From a judgment in favor of 
the defendant, the plaintiff appeals. Affirmed. 


Argued before Moschzisker, C. J., and Frazer, Walling, Simpson, 
Kephart, Sadler, and Schaffer, JJ. 


Howard H. Yocum, of Philadelphia, and A. A. Vosburg, of Scran- 
ton, for appellant. 
Clarence Balentine and R. L. Levy, both of Scranton, for appellee. 


Sapier, J. [1] Most of the questions raised in this appeal have been 
discussed in passing upon a similar dispute between the same parties (U. 
S. L. I. & T. Co. v. Brown, 113 Atl. 443, as yet [officially] unreported). 
There a nephew was named as the insured, though the policy was issued 
at the request and for the benefit of Brown. Here the risk was upon 
the life of Thomas Howes, and the application for the insurance, the 
bond and mortgage executed by Brown, as well as the agreement refer- 
red to, designated him as “manager of storage house.” That his employ- 
ment in this capacity was by Brown is not specifically set forth, though 
doubtless such was the fact. It is insisted that the description indicates 
an insurable interest in his life which differentiates the case from the one 
referred to. 

“An insurable interest * * * is not necessarily a definite pecu- 
niary interest such as is recognized and protected at law. It may be con- 
tingent, restricted as to time, or indeterminate in amount, but it must be 
actual, such as will reasonably justify a well-grounded expectation of ad- 
vantage, dependent upon the life insured, so that the purpose of the 
party effecting the insurance may be to secure that advantage, and not 
merely to put a wager upon human life.” Corson’s Appeal, 113 Pa. 438, 
6 Atl. 213, 57 Am. Rep. 479. 

See, also, 25 Cyc. 703; 1 Cooley, Briefs on Insurance, 282; 2 Joyce 
on Insurance, §§ 887, 894A. 


4——Vol. LVIII. 
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“In all cases there must be a reasonable ground, founded upon the 
relations of the parties to each other, either pecuniary or of blood or 
affinity, to expect some benefit or advantage from the continuance of the 
life of the assured.” Warnock v. Davis, 104 U. S. 779, 26 L. Ed. 924. 

The question of the insurable interest of the employer in the life of 
the employee, or of the corporation in its officers, though not the subject 
of discussion in Pennsylvania, has been considered in other jurisdic- 
tions, where it is held that there is no implied interest in the life of such 
person justifying the issuance of a policy for the benefit of the employ- 
er: Victor v. Louisa Cotton Mills, 148 N. C. 107, 61 S. E. 648, 16 L. R. 
A. (N. S.) 1020, 16 Ann. Cas. 291. Cf. Tate v. Commercial Bldg. Ass’n, 
97 Va. 74, 33 S. E. 382, 45 L. R. A. 243, 75 Am. St. Rep. 770. To sus- 
tain such a contract, it must further appear that there is a real concern 
in the life of the party named, whose death would be the cause of sub- 
stantial loss to those who are named as beneficiaries. This does not fol- 
low the cessation of ordinary service, but arises where the success of the 
business is dependent on the continued life of the employee. In such case 
the insurance contract will be upheld. Mutual Life Ins. Co. of New 
York v. Board Armstrong & Co., 115 Va. 836, 80 S. E. 565, L. R. A. 
1915F, 979; Keckley v. Coshocton Glass Co., 86 Ohio St. 213, 99 N. E. 
299, Ann. Cas, 1913D, 607; Mechanics National Bank v. Comins, 72 N. 
H. 12, 55 Atl. 191, 101 Am. St. Rep. 650. An examination of Carpenter 
v. U. S. Life Ins. Co., 161 Pa. 9, 16, 28 Atl. 943, 23 L. R. A. 571, 41 Am. 
St. Rep. 880, cited by appellant, will show this qualification of financial 
interest to have been in the mind of the court, though the broad state- 
ment, unnecessary to the determination of the case, is there made that 
an insurable interest in the life of a manager exists. 

{2] On the face of the writings offered by plaintiff, Howes was cal- 
led a manager, but the record is barren of any suggestion that his con- 
tinued employment was necessary to the profitable operation of the work 
in which he was engaged, and that Brown had any pecuniary interest in 
holding him in his service. The burden of proving this fact was upon 
the plaintiff, and this obligation it failed to meet. The evidence showing 
the relationship of the parties was not disputed, and under such circum- 
stances it was for the court to say whether an insurable interest existed. 
Ulrich v. Reinoehl, 143 Pa. 238, 22 Atl. 862, 13 L. R. A. 433, 24 Am. 
St. Rep. 534. Binding instructions for the defendant were given, and in 
so doing the court committed no error, and the assignments of error are 
overruled. 


The judgment is affirmed. 


UNITED SECURITY LIFE INS. & TRUST CO. OF PENN- 
SYLVANIA v. BROWN. 


(Supreme Court of Pennsylvania. April 18, 1921.) 
113 Atlantic Reporter, 447. 


1. INSURANCE—PARTY HAS INSURABLE INTEREST IN SON, 
BUT NOT IN STEPSON, UNLESS HE WAS CREDITOR OR 
DEPENDENT UPON OR RESPONSIBLE FOR SUPPORT. 

A beneficiary has an insurable interest in his son, but not in his step- 
son, unless he was a creditor or dependent upon or responsible for his 
support. 

(For other cases, see Insurance, Dec. Dig. § 116[2].) 
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2. INSURANCE — INSURED HELD ESTOPPED TO DENY IN- 
SURABLE INTEREST. 


In an action by an insurance company to foreclose a mortgage given 
by the beneficiary to secure payment of premiums on an endowment pol- 
icy upon the life of a party named as beneficiary’s son, the contract show- 
ing an insurable interest, plaintiff was entitled to foreclosure upon benefi- 
ciary’s default, notwithstanding the party named was only a stepson in 
whom the beneficiary had no insurable interest, where such matter was 
not known to plaintiff; the beneficiary being estopped to claim the con- 
tract illegal. 


(For other cases, see Insurance, Dec. Dig. § 117.) 


Appeal from Court of Common Pleas, Lackawanna County; William 
Maxwell, Judge. 

Action by the United Security Life Insurance & Trust Company of 
Pennsylvania against George W. Brown. Judgment for plaintiff, and 
the defendant appeals. Affirmed. 


Argued before Moschzisker, C. J., and Frazer, Walling, Simpson, 
Kephart, Sadler, and Schaffer, JJ. 


Clarence Balentine and R. L. Levy, both of Scranton, for appellant. 
Howard H. Yocum, of Philadelphia. and A. A. Vosburg. of Scranton, 
for appellee. 


SADLER, J. This case was tried in accordance with the act of April 
22, 1874 (P. L. 109; Pa. St. 1920, §§ 17294—17298), by a judge without 
a jury. The transaction was similar to that considered in other proceed- 
ings between the same parties, which have been disposed of in an opin- 
ion this day filed, U. S. L. lL. & T. Co. v. Brown, 113 Atl. 443, as yet 
[officially] unreported. 

[1, 2] In the present instance the application for the insurance was 
made by one describing himself as the son of the defendant, Brown. 
The relationship was in fact that of stepson, as the court has found, but 
this was unknown to the company and its agent at the time of the mak- 
ing of the contract in question and the payment of. the moneys there- 
under. The defendant had an insurable interest in the life of a son 
(Reserve Mut. Life Ins. Co. v. Kane, 81 Pa. 154, 22 Am. Rep. 741), but 
not of a stepson, unless he was a creditor, or dependent upon, or re- 
sponsible for his support (U. B. Mut. Aid Soc. v. McDonald, 122 Pa. 
324, 15 Atl. 439. 1 L. R. A. 238, 9 Am. St. Rep. 111)—a situation which 
does not appear in this case. The contract was executed in reliance 
upon the statements made in the application, and the insured is described 
therein, as well as in the bond and mortgage given by the defendant, as a 
son. Had he been such, the transaction would have been unobjectiona- 
ble, and the plaintiff in the present proceeding would be entitled to re- 
cover. United Sec. Co. v. Ritchey, 187 Pa. 173, 40 Atl. 978. 

The plaintiff at the trial presented its mortgage and proved a de- 
fault. On the face of the papers the transaction was legal. 

“Where an agreement is lawful on its face or is capable of being 
executed in a lawful way, and the intention of one of the parties is that 
it be so executed, he is entitled to enforce it notwithstanding the other 
party intended an illegal act, if he was unaware of the illegal intention.” 
Sauer v. McKees Rocks School Dist., 243 Pa. 294, 303. 90 Atl. 150, 152; 
13 C. J. 517; Big Spring Elec. Co. v. Kitzmiller, 268 Pa. 34, 110 Atl. 
783; Wright v. Pipe Line Co., 101 Pa. 204, 47 Am. Rep. 701. 

The company became a party to what appeared to be a perfectly 
valid transaction. It now insists, with reason, that the defendant is 
estopped from asserting the existence of a different state of facts for 
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the purpose of transmitting what was legal into something unlawful. 
In considering the question, it is to be kept in mind that the wrongful 
purpose existed solely in the mind of the defendant. 

“The illegal intent that defeats a contract must be the common in- 
tent of both parties. If the purpose of either in making it is lawful, or 
if he supposes the other’s purpose so to be and contracts upon that sup- 
position, his right to recover upon the contract after performing or ten- 
dering performance is clear. It is not enough to defeat it that it is sus- 
ceptible of an illegal use, or that one of the parties to it may have con- 
templated and designed such illegal use, if the other had the right to 
suppose under the circumstances that the contract was to have effect 
according to its apparent lawful construction. Accordingly the fact that 
one party to a contract prima facie untainted by illegality intended by its 
means to violate the law will not enable him to defeat the other party’s 
action for its breach.” 6 R. C. L. 695. 

It has been said that an estoppel will not occur where the trans- 
action is of a character condemned as a matter of public policy. and 
many decisions will be found where a recovery: based on such an agree- 
ment has been refused. Kuhn v. Buhl, 251 Pa. 348, 96 Atl. 977, Ann. 
Cas. 1917D, 415. That is not the situation here. The plaintiff does not 
seek to enforce an illegal contract, but invokes the doctrine of estoppel 
to prevent the defendant from taking advantage of his own wrong in 
asserting that a transaction valid on its face is, as a matter of fact, of 
a different quality, and in effect a wager which cannot be enforced. The 
principle contended for has been sustained, under similar circumstances, 
where the contract rested on a forgery, the maker representing the signa- 
ture to be valid, in cases of usury, and of gambling. all prohibited by 
law. 10 R. C, L. 809. The same rule has been applied to insurance con- 
tracts as against the insured, who sought to recover back premiums 
paid on a canceled policy on the ground that there had been a misstate- 
ment of the existence of an insurable interest (Lewis v. Phoenix Mut. 
L. I. Co., 39 Conn. 100; Farmers’ & T. Bank v. Johnson, 118 Iowa, 282, 
91 N. W. 1074); and as against the insurance company which with 
knowledge, received premiums and subsequently attempted to take ad- 
vantage of a provision in the policy which required all claims of loss “to 
be subject of proof: of interest” (foster v. Preferred Accident Ins. Co. 
[C. C.] 125 Fed. 536). 

“The company, having issued the policy with knowledge of the na- 
ture of the interest of the person to whom the policy is issued, cannot 
defeat recovery thereon for want of insurable interest; nor, on the other 
hand, can the person to whom the policy is issued set up want of “‘nsura- 
ble interest rendering the policy invalid as a ground for recovering back 
the premiums, or set un lack of insurable interest in the beneficiary for 
the purpose of avoiding an accounting to the benefic‘ary for the pro- 
ceeds.” 25 Cyc. 711. 

Presumptively the contract in the present case was lawful (Harbison- 
Walker Refractories Co. v. Stanton. 227 Pa. 55, 75 Atl. 988), and it is 
not to be assumed that the company intended performance of an illegal 
act; rather the inference is to be drawn that no policy would have been 
issued had the truth been told, showing the defendant to lack an insura- 
ble interest (Lewis v. Phoenix Mut. L. I. Co., supra). Brown cannot be 
permitted to assert, to the prejudice of the company, what his previous 
conduct had denied, when on the faith of his representation the contract 
was entered into. The defendant cannot set up his own fraud. Sickman 
v. Lapsley, 13 Serg. & R. 224, 15 Am. Dec. 596; Hendrickson v. Evans, 
25 Pa. 441. We are convinced that no error was committed by the court 
below, and the assignments of error are overruled. 

The judgment is affirmed. 
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INDEPENDENT ORDER OF PURITANS v. BROWN er at. (No. 
1770.) 


(Court of Civil Appeals of Texas. Amarillo. March 9, 1921.) 
229 Southwestern Reporter, 939. 


6. INSURANCE—EXECUTIVE COUNCIL OF ORDER HELD AU- 
THORIZED TO PRESCRIBE TERMS OF AMALGAMATION 
WITH ORDER. 

Executive counsel of defendant fraternal order, sued on a beneficial 
certificate issued by another order, with which it is claimed to have 
merged. held to have had authority to prescribe the terms of the amal- 
gamation under the supervision of the Supreme Council of the order, its 
supreme governing body, with full power and control over all transac- 
tions. 


(For other cases, see Insurance, Dec. Dig. § 705.) 


7. INSURANCE—PRESUMPTION THAT CHIEF EXECUTIVE OF- 
FICERS OF FRATERNAL ORDER WERE AUTHORIZED TO 
MAKE MERGER CONTRACT. 


In the absence of evidence showing that the Supreme President and 
Secretary of defendant fraternal order were not authorized to make the 
contract of merger with another order which they did make, the pre- 
sumption should prevail that such officers of defendant order were acting 
within their authority, and were authorized to execute the contract, es- 
pecially where the supreme ruling body of the order affirmed and ratified 
their acts. 


(For other cases, see Insurance, Dec. Dig. § 705.) 


8 INSURANCE—FRATERNAL ORDER WHICH MERGED WITH 
OTHER HELD ESTOPPED TO REPUDIATE PART OF MER- 
GER AGREEMENT. 


Defendant fraternal order, which through its supreme president and 
secretary executed a contract of merger with the order originally joined 
by decedent, which contract. was approved by the supreme governing 
body of defendant order, eld estopped, as against the beneficiaries of 
decedent, to repudiate the part of the merger agreement, adopting the 
other order’s certificates, stipulating against change of rates or amount, 
though such stipulation was against the law of defendant order. 


(For other cases, see Insurance, Dec. Dig. § 705.) 


9. INSURANCE—CONTRACT OF INSURANCE AND CERTIFI- 

ratty LEGALLY MADE WILL CONTROL SUBSEQUENT BY- 
_ If a subsequent by-law of a fraternal order is in conflict with its 
insurance certificate. and the contract of insurance legally entered into, 
the contract and certificate will control. 


(For other cases, see Insurance. Dec. Dig. § 719[1].) 


10. INSURANCE—NO CHANGE IN CONTRACT MADE BY FRA- 
TERNAL ORDER EXCEPT BY CONSENT. 


Ordinarily there can be no change in the contract of insurance <= 
made by a fraternal order except by consent of both parties. 


(For other cases, see Insurance, Dec. Dig. § 725.) 
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11. INSURANCE — FRATERNAL ORDER NOT PERMITTED TO 
TRANSACT BUSINESS IN STATE SUBJECT TO GENERAL 
LIFE INSURANCE STATUTES. 


Defendant fraternal insurance order, not having been permitted to 
transact business in Texas as a fraternal society, the statutes controll- 
ing life insurance policies apply to it, particularly Rev. St. art. 4746, im- 
posing penalty for failure or refusal to pay a policy when.due under its 
terms and the order will not be protected by the exception named in arti- 
cle 4830, exempting such societies from all provisions of the insurance 
laws, but will be held liable for an attorney’s fee for delay in payment. 


(For other cases, see Insurance, Dec. Dig. § 800.) 


Appeal from District Court, Wichita County; Edgar Scurry. Judge. 

Action by Ira Brown, as guardian of and next friend for Lillian 
Brown and others, against the Independent Order of Puritans. From 
judgment for plaintiffs, defendant appeals. Affirmed. 


Kirby, King & Keeble, of Abilene, for appellant. 
Smoot & Smoot, of Wichita Falls. for appellees. 


SECURITY BEN. ASS’N v. WEBSTER. (No. 1786.) 
(Court of Civil Appeals of Texas. Amarillo. March 30, 1921.) 
230 Southwestern Reporter, 219. 


1, INSURANCE — COURT SHOULD NOT GIVE PEREMPTORY 
INSTRUCTION WHERE EVIDENCE .CONFLICTED AS TO 
INSURED’S HEALTH WHEN POLICY WAS DELIVERED. 

In an action on a life policy of a benefit association, where the evi- 
dence as to whether insured had tuberculosis at the time of the delivery 
of the policy was confl‘cting the trial court would not have been warrant- 
ed in giving a peremptory instruction to find for defendant insurer as 
to the matter of misrepresentations by insured that he was in good health. 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 


2. INSURANCE — APPLICANT’S FALSE STATEMENT AS TO 
MEDICAL ATTENDANCE AVOIDS LIABILITY UNLESS 
WAIVED. 

Where insured’s statement. made in his application for the policy, 
with reference to previous consultation of physicians, was false, the 
falsity of such statement avoids the liability of defendant benefit assoc- 
iation, unless the defense was waived, or defendant association is estop- 
ped from asserting it either by requiring additional proofs or in its state- 
ment of the grounds for rejection of the claim. 


(For other cases, see Insurance, Dec. Dig. § 723[6].) 


3. INSURANCE—REQUIREMENT OF ADDITIONAL PROOF OF 
LOSS NOT WAIVER OF MISREPRESENTATION IN APPLI- 
CATION. 

Defendant benefit association’s requirement of additional proof of 
loss was not a waiver of misrepresentation by insured as to previous 
consultation of physicians, where the association had no knowledge at the 
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time of calling for the additional proof that such representation in the 
application was false. 


(For other cases. see Insurance, Dec. Dig. § 755[1].) 


4. INSURANCE—PROVISION THAT DEMAND FOR PROOFS OF 
LOSS IS NOT WAIVER OF DEFENSE HELD VALID. 
Provision in an insurance contract jssued by a benefit association 

that a demand for proofs of loss or additional proofs should not be con- 

one a waiver is valid, and prevents such act from having any such 
eltect. 
(For other cases, see Insurance, Dec. Dig. § 755[1].) 


5. INSURANCE — ASSOCIATION NOT ESTOPPED FROM AS- 

SERTING DEFENSE OF MISREPRESENTATION. 

Defendant benefit association sued on its policy of life insurance 
held not to have waived, and not to be estopped from asserting, the de- 
fense of misrepresentations by insured as to previous consultation of 
physicians. by statements made in its letter of rejection of claim. 


(For other cases, see Insurance, Dec. Dig. § 755[1].) 


















Appeal from District Court, Roberts County; W. R. Ewing, Judge. 
Suit by Mariah Webster against the Security Benefit Association. 
From judgment for plaintiff, defendant appeals. Judgment reversed and 
rendered for defendant. 












Hoover, Hoover & Willis, of Canadian, for appellant. 
Coffee & Holmes, of Miami. for appellee. 






HUBBARD v. EQUITABLE LIFE ASSUR. SOC. OF THE UNITED 
STATES. (No. 4170.) 


(Supreme Court of Appeals of West Virginia. April 5, 1921.) 
106 Southeastern Reporter, 786. 









(Syllabus by the Court.) 


2. INSURANCE — OTHER POLICIES HELD ADMISSIBLE ON 
CONSTRUCTION OF LOAN AGREEMENT IN POLICY. 


Where a life insurance policy has been issued with an agreement 
therein to loan a certain sum to the insured at a fixed rate of interest 
for a stipulated time, with the policy assigned to the insurer as colla- 
teral, and with the provision that upon payment of the interest on the 
loan, and payment of the premiums on the policy as each becomes due 
and payable, then the borrower has the option to continue the loan from 
year to year until maturity of the loan; and the insurer refuses to make 
such loan otherwise than upon a stipulation waiving notice of intention 
to cancel the policy upon failure to repay the loan on the date when due. 
and giving the insurer the right to apply the cash surrender value of such 
cancellation to the payment of the loan and interest; and the policy hold- 
er will not agree to such stipulation unless there is a clause therein to 
the effect that he shall have at least 30 days’ notice of intention to can- 
cel the policy for default in payment of the loan on the day when due, 
and litigation arises as to the proper construction of the loan agreement 
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of the policy—the policies subsequently issued by the insurer, both be- 
fore and after said litigation has begun, which define the conditions up- 
on which it will make loans to its policy holders, and which provide 
for a notice of 30 days of intention to cancel the policy upon failure to 
pay the loan when due, are admissible in evidence as tending to prove 
the reasonableness and practicability of the policy holder’s construction of 
the loan agreement in the policy upon which the suit is instituted. 


(For other cases, see Insurance, Dec. Dig. § 17914.) 


Error to Circuit Court, Ohio County. 


Action by William P. Hubbard against the Equitable Life Assurance 
Society of the United States. Verdict for plaintiff was set aside. a new 
trial granted, and plaintiff brings error. Reversed and rendered. 

See, also, 95 S. E. 811. 


J. Bernard Handlan and G. Alan Garden, both of Wheeling, for 
plaintiff in error. 


Frank W. Nesbitt, of Wheeling, for defendant in crror. 


NOWLAN yv. GUARDIAN LIFE INS. CO. OF AMERICA. (No. 4234.) 
(Supreme Court of Appeals of West Virginia. April 26, 1921.) 
107 Southeastern Reporter, 177. 


(Syllabus by the Court.) 


1. INSURANCE — PROVISION LIMITING LIABILITY IN CASE 
OF DEATH OF INSURED WHILE ENGAGED IN MILITARY 
OR NAVAL SERVICE HELD VALID. 


A provision in a policy of life insurance that in case the insured 
engages in military or naval service, and dies while so engaged in such 
service, or in consequence thereof, the insurer will only be liable for a 
certain proportion of the full indemnity fixed by the policy, is valid and 
binding; and in case the insured is killed while engaged in such mili- 
tary service the beneficiary will only be entitled to recover the proportion 
of the full indemnity fixed by such provision. 


(For other cases. see Insurance, Dec. Dig. § 515.) 


2. INSURANCE—PROVISION IN LIFE POLICY LIMITING RE- 
COVERY WHERE INSURED DIES WHILE ENGAGED IN 
MILITARY OR NAVAL SERVICE HELD APPLICABLE 
WHETHER INSURED ENTERS SERVICE VOLUNTARILY 
OR UNDER SELECTIVE SERVICE ACT. 


A provision in a policy of life insurance that if the insured shall 
engage in military or naval service in time of war, and shall die while 
engaged in such service, or in consequence thereof, the beneficiary will 
only be entitled to recover a certain fixed proportion of the full inde- 
mnity provided by the policy, applies. whether the insured entered such 
service voluntarily or was inducted therein under the Selective Service 
as ." S. Comp. St. 1918, U. S. Comp. St. Ann Supp. 1919, §§ 2044a- 
044k). 


(For other cases. see Insurance, Dec. Dig. § 515.) 


Life. ] Nowlan v. Guardian Life Ins. Co. 57 


Error to Circuit Court. Logan County. 


Action by Irene Nowlan against the Guardian Life Insurance Com- 


pany of America. Judgment for plaintiff, and defendant brings error. 
Reversed and rendered. 


Brown, Jackson & Knight, of Charleston, for plaintiff in error. 


Butts & Minter, of Logan, and W. V. McNemar, of Charleston, for 
defendant in error. 
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FIRE, TORNADO, ETC. 


KAVANAUGH v. FRANKLIN FIRE INS. CO. OF PHILADELPHIA, 
PA. (L. A. 6479.) 


(Supreme Court of California. March 15, 1921.) 
197 Pacific Reporter, 99. 


1. INSURANCE—BUYER OF PROPERTY “SOLE AND UNCON- 
DITIONAL OWNER,” WITHIN THE POLICY. 


The buyer and not the seller of property was the “sole and uncon- 
ditional owner,” within the meaning of the term as used in a policy of 
fire insurance, providing the policy should be void, unless otherwise 
agreed in writing, if insured was not sole and unconditional owner. 

(For other cases, see Insurance, Dec. Dig. § 328[5].) 


(For other definitions, see Words and Phrases, Second Series, Sole 
and Unconditional Ownership.) 


2. INSURANCE—FIRE INSURER, WHICH DID NOT KNOW OF 
CHANGED OWNERSHIP, COULD NOT HAVE WAIVED 
CONDITION OF POLICY. 

Where a fire insurance company knew nothing of the changed 
ownership of the insured premises, it cannot be said that it waived the 
condition of the policy that it should be void if the interest of insured 
should be other than unconditional and sole ownership. 


(For other cases, see Insurance, Dec. Dig. § 377[1].) 


3. INSURANCE—FIRE INSURER NOT ESTOPPED TO SET UP 
INVALIDITY OF POLICY UNDER CLAUSE RELATIVE TO 
UNCONDITIONAL OWNERSHIP. 

Fire insurer. which issued policy providing it should be void, unless 
otherwise agreed in writing, if insured was not sole and unconditional 
owner, /ield not estopped to set up invalidity of the policy under such 
provision, where, immediately on ascertaining the fact that a mistake 
had been made. the company recovered the policy from its custodian and 
issued a new and valid policy, and did not collect the premium on the 
old policy from plaintiff insured, but collected the premium from the 
person properly insured under the new policy. 


(For other cases, see Insurance, Dec. Dig. § 392[1].) 


In Bank. 

Appeal from Superior Court, San Bernardino County; J. W. Cur- 
tis, Judge. 

Action by John A. Kavanaugh against the Franklin Fire Insurance 
Company of Philadelphia, Pa. From a judgment for plaintiff, defendant 
appeals. Reversed. 


W. W. Hindman, of Santa Monica, for appellant. 
Allison & Dickson, of San Bernardino. for respondent. 


Wizzur, J. Plaintiff brought this action to recover for a fire loss 
upon an insurance policy issued by the denfendant corporation May 26, 
1915, in San Bernardino. The policy was in the standard form required 
by our statute (Stats, 1909. p. 406, § 1,) which statutory form contained 
the following provision: 
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“Unless otherwise provided by agreement indorsed hereon or added 
hereto, this entire policy shall be void * * * (b) if the interest of 
the insured be other than unconditional and sole ownership. * * * ” 

It is required that there shall be printed upon the back of such policy 
the following: 


“Read this policy. * * * Policy is void, unless otherwise agreed 
in writing, if * * * (5) insured is not sole and unconditional own- 


” 


er. 
Section 9 of the statute (page 411) provides: 


“Clauses may be added to the standard form (a) covering property 
and risks not otherwise covered; * * * (d) waivers of any of the 
matters avoiding the policy or suspending the insurance * * * ” 

And section 12, page 411, provides as follows: 


“Any insurer, or the agent. countersigning or issuing a fire insurance 
policy covering * * * property in California varying from the * * * 
standard form of policy except as herein provided is guilty of a mis- 
demeanor but any policy so issued shall notwithstanding be binding upon 
the company issuing the same.” 


. On the trial it was stipulated: That plaintiff at the time the policy 
was written was in San Diego, and that he made no written representa- 
tion to the company and no representation to the company of any kind, 
character, or nature regarding his title of the property. That prior to 
the issuance of the policy in question there was a policy that had been 
issued by N. Adair as the agent for this defendant company. That 
the policy was made payable to plaintiff and to the Santa Fe Building 
& Loan Association, mortgagee. That the policy was at the time of the 
issuance of the policy in suit in possession of the building association. 
That at the time the former policy expired N. Adair, as agent of the 
company, without any solicitation from the plaintiff in this case, but with 
his full approval and consent that a new policy be issued, issued the 
policy in question and delivered it to the Santa Fe Building & Loan 
Association, the poltcy of the defendant company. That at the time this 
policy was issued and delivered neither the defendant nor its agent N. 
Adair, knew or had notice of the fact that plaintiff in this case had ex- 
ecuted and delivered to one Marks an agreement of sale for the premises 
insured. After the making and executing of the policy, and on the 22d 
day of June, 1915, the agent of the defendant company. N. Adair, went 
out to the insured house to collect the premium on the policy of insur- 
ance that had been issued and delivered to the building association in the 
name of Kavanaugh and the building association, and inquired of the 
occupants of the house where Mr. Kavanaugh was. That he was in- 
formed by the wife of Mr. Marks that plaintiff had sold the property to 
Mr. Marks and had placed him in possession thereof, and that that was 
the first actual notice that he had of any change of title to this property, 
or anything that would affect the title of the property. On the same day 
and immediately upon receiving such information, the agent of the de- 
fendant company went to the Santa Fe Building & Loan Association, and 
requested them to return the policy of insurance in this case, which was 
done, and that that policy was at once canceled by the agent of the de- 
fendant company, N. Adair. The plaintiff, however, did not~give his 
consent to the cancellation of the policy, and no notice of cancellation was 
given him, as required by the terms of the policy, of an intended cancel- 
lation. He simply asked the building association for the policy, and they 
delivered it up to him, and he took it over to his office, and marked “Can- 
celed” across the face, and sent it to the company. No notice of any kind 
was ever given by N. Adair, the agent of the company, to plaintiff of his 
intention to cancel it, until August, 1917, after the fire, which occurred 
December 29, 1916. -That immediately after taking up the policy of in- 
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surance in question in this case, on the 22d of June, 1915, the defendant 
company, through its agent, N. Adair, issued another policy, being policy 
No. 2,741,852 and made it out in favor of A. L. Marks, with a loss paya- 
ble clause to the Santa Fe Building & Loan Association, mortgagee. That 
that policy was delivered to the building and loan association at the time 
of its issuance the building and loan association was paid off in full, and 
the policy was then delivered to Mr. Marks. After the fire occurred Mr. 
Marks made claim on the defendant for the loss, and the defendant set- 
tled with Mr. Marks for the loss, and refused to recognize the rights of 
the plaintiff in this case. No premium was ever paid on the policy in 
question. Marks paid the premium on the other policy issued to him. 


As to the nonpayment of the premium, the plaintiff offered the fol- 
lowing explanation, stating that it would be substantiated by Mr. Marks 
namely, that Mr. Marks had paid the premium; that Mr. Kavanugh was 
in San Diego; and he relied upon that information, and no bill was sent 
to him, and he assumed it had been paid, having no information to the 
contrary; and it being proper and right Mr. Marks should pay it, Mr. 
Marks being indebted to Mr. Kavanaugh. 

On July 31, 1914, the plaintiff and one Arthur L. Marks had entered 
into a written contract for the sale of the insured premises for the sum 
of $2,800. The vendee was immediately given possession of the premises 
and continued to keep up his payments upon the property, and at the time 
of the fire had paid approximately $1,100. and after the fire paid $1,285, 
and had received a deed from the plaintiff, and was at the time of the 
trial the owner of the property. With reference to the effecting of the 
insurance the plaintiff testified that— 


“Mr. Marks agreed to pay the premium; that he had never been billed 
by the company or any of its agents for the premium on the policy; that 
Mr. N. Adair had been writing plaintiff’s insurance for about ten years, 
and he was to write this policy for three years and deposit it with the 
Building and Loan and I would pay the premium. I don’t think I saw a 
policy for ten years. I trusted him to be my agent for the insurance, and 
he deposited it with the Building and Loan.” 


Plaintiff testified that he received a letter from Mr. Adair, stating. 
that he had written the policy; that when the property was sold it was 
with the understanding that plaintiff pay the premium and protect the 
building and loan association and that Mr. N. Adair would write the pol- 
icy and deposit it with the building and loan association. He was ques- 
tioned and answered as follows: 


“Q. You told him to keep the property insured? A. Well, he just 
took it for granted. 

“The Court: You mean insurance agents don’t need any telling? 
A. He didn’t seem to. When the policy of insurance expired, he would 
notify me and say he had deposited the policy with the Building and Loan 
and I supposed he was protecting my interest. 

“Q. (by Mr. Hindman): You expected him to protect your in- 
terest? <A. Yes. 

“Q. And did you have a conversation with him about protecting 
your interest? A. Only originally. When I bought the place there was 
a policy on it then, and he said that policy would continue, and I would 
pay my pro rata. That was more than ten years ago, and I don’t think 
we ever had any conversation about protecting my interest after that. 
It was just a matter of course. 

“Q. Did you tell him to issue the policy of insurance? <A. I did not. 
He just issued them and sent me the bill. * * * 

“Q. You say this course was kept up for 10 years? A. Yes; I think 
it was over 10 years. My impression is there were four policies issued; 
that is, with the one I took up in the first place.” 
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The plaintiff recovered judgment for $350.00. The amount was ar- 
rived at by a somewhat Solomonic process. The defendant appeals, but 
makes no complaint concerning the amount of plaintiff’s loss. 

[1] The plaintiff was not the sole and unconditional owner of the 
property at the time the policy was issued. Sharman v. Continental 
Ins. Co., 167 Cal. 112, 138 Pac. 708, 52 L. R. A. (N. S.) 670. On 
the contrary, the vendee was the sole and unconditional owner, within the 
meaning of that term as used in the policy of insurance. McCollough 
v. Home Ins. Co., 155 Cal. 659, 102 Pac. 814, 18 Ann. Cas. 862. This 
seems to be the general rule in the United States. See note to Sharman 
v. Continental Ins. Co., supra, 52 L. R. A. (N. S.) 670, where it is said: 


“As stated in note in 2 L. R. A. (N. S.) 512. it is held that one who 
is at the time of the issuance of a policy of fire insurance under contract 
to sell to another who has absolutely bound himself to purchase the prop- 
erty involved cannot recover in case of loss upon a policy providing that 
it shal] be void if the interest of the insured (unless otherwise stated) be 
other than ‘unconditional and sole ownership.’ ” 


See, also, Turner v.. Home Ins. Co., 195 Mo. App. 138, 189 S. W. 
626; Livingstone v. Boston Ins. Co., 255 Pa. 1, 99 Atl. 212; Waller 
v. City of New York Ins. Co.. 84 Or. 284, 164 Pac. 959, Ann. Cas. 1918C, 
139; Globe & Rutgers Fire Ins. Co. v. Creekmore (Okl.) 171 Pac. 874. 
It follows that the policy sued upon was void ab inito, and that plaintiff 
can recover, if at all, only upon the theory of waiver or estoppel as to 
the ownership of the insured property. 

Prior to the enactment of the law establishing the form of a fire in- 
surance policy, this court held that a policy issued to a person other than 
a sole and unconditional owner was valid as to the insurable interest 
of the insured, where the policy was issued without inquiry as to the title, 
and without any misrepresentation or concealment by the insured, and 
was accepted by the insured where the premium was paid to and retained 
by the insurer, without offer of recission after knowledge of the facts, 
notwithstanding a clause that, if the interest of the insured be other than 
unconditional and sole ownership, the policy should be void. Sharp v. 
Scottish Union, etc.. 136 Cal. 542. 69 Pac. 253, 615. This was a step in 
advance of the rule stated in Allen v. Home Ins. Co., 133 Cal. 29, 65 
Pac. 138, where it was held that the issuance of such a policy waived 
known facts inconsistent with the conditions of the policy, as pointed 
out in the dissent of Chief Justice Beatty in Sharp v. Scottish Union, 
ec., Co., supra, 136 Cal. 546, 69 Pac. 253, 615. 


Respondent relies upon the case of Raulet v. N. W.. etc., Ins. Co., 157 
Cal. 213, 107 Pac. 292. There a widow, sole executrix and sole devisee 
and legatee under the will of her deceased husband, insured the property 
in her own name as the sole and unconditional owner thereof. The house 
was destroyed by fire April 19, 1906, and thereafter, on January 8, 1907, 
the real estate was distributed to her. In considering the matter the court 
said: 

“In the light of subsequent events it is clear that, if it could be said 
that technically she was not the sole and conditional owner of the property 
because of her right to its temporary possession as executrix, she had the 
insurable interest in it, and no one else had any title to it, and defendant 
suffered no prejudice by her representation as to ownership. * * * 
The entire loss was sustained by plaintiff, and it seems to be a narrow 
view that would defeat the claim on the ground that within the contempla- 
tion of the policy she was not ‘the sole and unconditional owner.’ * * * 
In the case at bar there was no actual nor constructive fraud, no in- 
tentional misrepresentation nor concealment, no inquiry on the part of the 
insurance company; the plaintiff was really vested with the title, the en- 
tire loss was sustained by her, and it cannot be held that the policy was 
void by virtue of the sole and unconditional ownership clause.” 
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It is apparent that the effect of this decision is that in substance and 
effect the widow was the “sole and unconditional owner of the insured 
premises.” However, in that case, in gJiscussing the question of waiver 
and estoppel as to a chattel mortgage -upg@n the property, a case involving 
the sale and unconditional ownership clause is extensively quoted. Phila- 
delphia Tool Co. v. British America Assurance Co., 132 Pa. 236, 19 
Atl. 77, 19 Am. St. Rep. 596. It was held that the condition as to in- 
cumbrances was waived by the conduct of the defendant. It was there 
stated : 

“There was no written application for the insurance. and, as we 
have seen, no actual fraud and no intentional misrepresentation by plain- 
tiff. She was ignorant of this provision in the policy, which was 
secured by her agent, and no inquiry was made by the company as to the 
existence of any chattel mortgage. 


“It must be presumed, ordinarily, that persons are familiar with the 
terms of written contracts of which they are parties, and in the absence 
of fraud they are justly bound by the provis‘ons therein; but the rule 
should not be strictly applied to insurance policies. It is a matter almost 
of common knowledge that a very small percentage of policy holders are 
actually cognizant of the provisions of their policies, and many of them 
are ignorant of the names of the companies issu'ng the said policies. 
The policies are prepared by the experts of the companies, they are highly 
technical in their phrasesology, they are complicated and voluminous— 
the one before us covering i i i 
ous conditions and stipulations furnishing what sometimes may be veri- 
table traps for the unwary. The insured usually confides implicity in 
the agent securing the insurance, and it is only just and equitable that the 
company should be required to call specifically to the attention of the 
policy holder such provisions as the one before us. The courts, while 
zealous to uphold legal contracts, should not sacrifice the spirit to the 
letter, nor should they be slow to aid the confiding and innocent. The 
defendant should either have made inquiries in reference to the chattel 
mortgage. required a written application covering by question and an- 
swer all the material provisions of the policy, or have consulted the 
records in the recorder’s office where it would have been apprised of the 
incumbrance. Considering the nature of the contract and the relation of 
parties, there should be no difficulty in reaching the conclusion that this 
provision was waived; and it therefore constitutes no bar to recovery.” 


The appellant contends that these rules which have been evolved 
as a part of the law relating to insurance policies have no application 
to the situation in California, where the form of the policy is prescribed 
by statute and the insurance company prohibited by penal enactment from 
issuing any other form of policy. While it is true that an insurance pol- 
icy is a contract, it is recognized that, in the decisions bearing upon the 
responsibility of the insurance company, the policy has been treated more 
as a commodity than as a contract, and rules have been evolved which 
are not applicable to ordinary contracts. It is therefore considered that 
when an insurance company. without any inquiry as to the character 
of the ownership of the insured, issues a policy and receives a premium 
therefor, it is just to assume that the insurance company intended to 
cover whatever interest the insured had in the property, and that the 
insured, by accepting a policy and paying the premium, had the same 
understanding as to the legal effect of the policy. This conclusion 
is based somewhat upon the fact that insurance policies are usually very 
lengthy and contain a great many conditions in language wh'ch is some- 
what obscure to the layman, and that the insurance company. having the 
power to write its policy in any form and in any language it chooses, 
should be deemed to have adopted language which would fulfill the 
mutual intent of the parties, or, if not, should be estopped from claim- 
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ing that its policy was void ab initio. A number of states have adopted 
laws providing for a standard form insurance policy. These laws are 
not uniform in terms, and the decisions thereunder have varied, not only 
because of such lack of uniformity, but because of a divergence of views 
of the courts passing upon the effects of such legislation. Cooley, Briefs 
on the Law of Insurance, 528. 


[2] This much is clear, at least, that both parties to the fire insurance 
policy must be deemed to have entered into a contract with reference to 
the statutory form. In other words, the statutory form is the com- 
modity which is bought and sold in an insurance transaction. The policy 
in this case, as already stated. was void ab initio. It can only be given 
validity as against the insurance company by the applications of the 
principles of waiver and of estoppel. It cannot be said that the insur- 
ance company waived this condition of the policy because the company 
knew nothing of the changed ownership of the premises. Bryant v. 
Granite Fire Ins. Co., 174 Mich. 102, 107, 140 N. W, 482; Dahrooge v. 
Fire Ass. Co., 175 Mich. 251.. 141 N. W. 572. 


[3] Is the company estopped under the circumstances to set up the 
invalidity of the policy herein sued on? Assuming that the agent, N. 
Adair, was at all times acting for the corporation ,we find that the policy 
was issued under a mistake of facts, which resulted from the fact that 
that the insured had sold the property and thus invalidated the policy 
of the defendant company then in existence. and had failed to notify the 
the company in connection with the renewal of the insurance that such 
change of ownership had occurred. Immediately upon ascertaing the fact 
that a mistake had been made, the company recovered the policy from its 
custodian and issued a new and valid policy covering the same property. 
It did not collect the premium upon the old policy from the plaintiff, 
who was thereby insured, but, instead, collected the premium from the 
person who was properly insured under the new policy. On the other 
hand, plaintiff made no application for the insurance, did not accept 
the policy when issued, and failed to pay the premium thereon when de- 
manded. In short, he did nothing, said nothing, and paid nothing, and 
now seeks to recover upon a policy which he never received, never saw 
and of which he alleges in his complaint he does not now know the con- 
tents. If the plaintiff can be said to have acted at all in the matter, 
he acted either through N. Adair, who issued the policy and replaced it 
by the new, or through the building and loan association, which accepted 
the old policy and surrendered it for the new, or through Marks, who, 
upon being notified of the issuance of the policy which was void ab inito, 
arranged for the issuance of a new policy properly covering the property 
and paid the premium thereon. All of these parties actively participated 
in the arrangement by which the new policy was substituted for the old. 


It is proper to observe in this connection that both the policy sued on 
and the one issued in lieu thereof contained the provision that, “if the in- 
sured now has or shall procure any other insurance, whether valid or not, 
on property covered in whole or in part by this policy,” the entire policy 
shall be void. The second policy enabled the purchaser to secure the 
money with which to pay the purchase price, notwithstanding, the fact 
that the buliding jpurchased had been destroyed. It is fairly apparent, 
though not expressly proven, that this insurance money was in fact used 
to pay the plaintiff the balance upon the contract price. It would ob 
viously be unjust to the insurance company under such circumstances to 
hold them under both policies, where each contemplated that no other 
policy should be issued or should be in existence. There is no basis upon 
which to establish an estoppel against the company. The only wrong com- 
plained of is that they substituted a valid policy for a void policy; that 
they secured the premium for the issuance of the valid policy, and 
refrained from collecting the premium upon the void policy; and that 
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when the loss occurred they paid the full amount of the loss to the 
holder of the valid policy, who in turn was thereby enabled to pay to 
the plaintiff the amount of his purchase price. 

Judgment reversed. 

We concur: Angellotti, C. J.; Sloane, J.; Shaw, J; Olney, J.; Len- 
non, J.; Lawlor, J 


BUDELMAN y. AMERICAN INS. CO. (No. 13667.) 
(Supreme Court of Illinois, Feb. 15, 1921. Rehearing Denied April 19, 
1921.) 


130 Northeastern Reporter, 513. 


3. INSURANCE — EXECUTORY CONTRACT OF SALE NOT 
CHANGE OF TITLE OF INSURED. ' 
The provisions of a fire insurance policy forbidding a change of title 

are not violated by insured’s entering into an ordinary contract for a deed. 


(For other cases, see Insurance, Dec. Dig. § 328[5].) 


4. INSURANCE—THAT PROPERTY IS HELD IN TRUST NOT 
VIOLATION OF UNCONDITIONAL OWNERSHIP CLAUSE. 
In an action at law the vendor is regarded as the sole and un- 
conditional owner, although the property in his hands or the proceeds of 
the insurance are impressed with a trust which a court of equity will 
compel him to execute. 


’ (For other cases, see Insurance, Dec. Dig. § 282[3].) 


5. INSURANCE — CONTRACT FOR DEED NO CHANGE OF 

“INTEREST.” 

“Interest,” as used in a clause in a fire insurance policy providing 
that it would be void in case of a change in the title or interest, means 
legal interest, and therefore is retained by the party holding the legal 
title, and hence by a vendor in an executory contract of sale. 

(For other cases, see Insurance, Dec. Dig. § 328[5].) 


(For other definitions, see Words and Phrases, First and Second 
Interest.) 


6. INSURANCE—POLICY CONSTRUED IN FAVOR OF INSURED. 


An insurance contract will be construed in favor of the insured, 
and the courts will not forfeit a policy except where a clear right of for- 
feiture is shown. 


(For other cases, see Insurance, Dec. Dig. § 146 [3].) 


7. INSURANCE—NO “CHANGE OF POSSESSION” UNDER FIRE 
POLICY BY REASON OF CONTRACT FOR DEED. 


Legal possession follows the legal title, and hence execution of an 
executory contract of sale of land and delivery of the premises to the 
vendee was not a change in possession within the meaning of a provi- 
sion in a fire policy to the effect that it would be void in the event of a 
change in the title, interest, or possession. 

(For other cases, see Insurance, Dec. Dig. § 329.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Change.) 
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Appeal from Second Branch, Appellate Court, First District. on Ap- 
peal from Municipal Court of Chicago; Hugh J. Kearns, Judge. 

Action by George Budelman against the American Insurance Com- 
pany. Judgment for plaintiff, and defendant appealed to the Appellate 
Court, where the judgment was reversed. A certificate of importance was 
granted, and further appeal is prosecuted to this court. Judgment of the 
Appellate Court reversed, and judgment of trial court affirmed. 


M. M. Jacobs, of Chicago, for appellant. 
Seymour Edgerton,, of Chicago, for appetlee. 


THompson, J. March 3, 1914, appellee, the American Insurance 
Company, issued to appellant, George Budelman, a fire insurance policy 
insuring him against loss of or damage to his dwelling house at 3919 
Nottingham avenue. Chicago, for a term of three years to an amount 
not exceeding $1,700. Among others, the policy contained the following 
provision: 

“This entire policy, unless otherwise provided by agreement indorsed 
hereon or added hereto, shall be void * * * if any change other 
than by the death of an insured takes place in the interest, title or pos- 
session of the subject of insurance, (except change of occupants with- 
out increase of hazard,) * * * by voluntary act of the insured or 
otherwise.” 

It was stipulated that some months after the issuance of the policy 
appellant entered into an executory contract with Lyuba Kotitz and wife 
to sell them the property on the installment plan. The contract con- 
tained the usual provisions of such a contract for deed, providing among 
other things that the vendor would convey the y.roperty by warranty deed 
after the vendee had made the payments in eccordance with the con- 
tract, and providing further that a failure to make the payments would, 
in accordance with the contract, forfeit all payments theretofore made 
and all rights of the vendee in the property. The contract said nothing 
about which of the parties was entitled to possession of the premises, 
but it is stipulated that the vendee entered into possession about January 
36, 1915, and continued to live in the dwelling house on the premises 
until October 30, 1916, when it was damaged by fire. The amount of the 
loss was agreed to be $632.37, but appellee contended that it was not liable 
because there had been a change of interest and possession within the 
meaning of the policy. On a trial before one of the judges of the munic- 
ipal court of Chicago two propositions of law were submitted, and both 
were marked “Refused:” The first was: 

“The court holds as a proposition of law that the policy of insur- 
ance sued on became null and void prior to the happening of the fire 
by reason of a change of possession of the subject of insurance.” 

And the second was: 


“The court holds as a proposition of law that the policy of insurance 
sued on became null and void prior to the fire by reason of a change 
in the interest of George Budelman, the assured, in and to the subject 
of insurance.” 

The municipal court found for appellant and rendered judgment 
against appellee. On apeal the Appellate Court for the First District 
reversed the judgment of the municipal court, holding that, while there 
had been no change in the title or interests within the terms of the 
policy, there had been a change of possession, therefore holding that 
the first proposition of law should have been sustained. A certificate 
of importance was granted and a further appeal is prosecuted to this 
court. 


5——Vol. LVTIiTI. 
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{1} The law is well settled in this state that an” executory contract 
of sale does not convey title to the vendee. The vendor retains the legal 
title, and the vendee does not even take an equitable title. Chappell v. 
McKnight, 108 Ill. 570; Phenix Ins. Co. v. Caldwell, 187 Ill. 73, 58 N. E. 
314. 

[2-5] When the vendee performs all acts necessary to entitle him to 
a deed, then, and not until then, he has an equitable title and may com- 
pel a conveyance. So it has been held in this state that, since a vendee 
has neither legal nor equitable title, the provisions of an insurance policy 
forbidding a change of title are not violated by entering into the or- 
dinary contract for a deed. Phenix Ins. Co. v. Caldwell, supra; Na- 
tional Fire Ins Co. v. Three States Lumber Co., 217 Ill. 115, 75 N. E. 
450, 108 Am. St. Rep. 239. Ostrander on Fire Insurance (2d Ed.) § 65. 
In an action at law the vendor. being the holder of the legal title, is re- 
garded as the sole and unconditional owner of the property, although 
the property in his hands or the proceeds of the insurance are impressed 
with a trust which a court of equity will compel him to execute. Security 
Ins. Co. v. Kuhn, 207 Ill. 166, 69 N. E. ‘822. The risk of the property 
remains with the title, and the contract is personal with the vendor; the 
loss or destruction of the property falling upon him as the owner. “In- 
terest,” as used in the alienation clause of this policy, means legal inter- 
est, and therefore is retained by the party holding the legal title. The 
municipal court properly refused the second proposition of law. 


The question more difficult of solution. and the one on which the 
municipal court and Appellate Court disagree, is the one raised by the: 
first proposition of law. It is a question of first impression in this state 
and one on which the authorities in other jurisdictions are in irreconcila- 
ble conflict. The courts of some states, including those of New York, 
New Jersey, Kentucky, and California, have adopted the rule that the 
term “title” in the alienation clause of insurance policies refers to either 
legal or equitable title. For example, in Grunauer v. Westchester Fire 
Ins. Co., 72 N. J. Law, 289, 62 Atl. 418, 3 L. R. A. (N. S.) 107 (a case 
in no way distinguishable from the case now before us). the court said: 


“Undoubtedly such contract creates the relation of trustee and cestui 
que trust between vendor and vendee. It produces in equity a complete 
transition of the vendor’s holdings from real to personal, and gives the 
vendee the equitable ownership. * * * Although the vendor still re- 
tains the legal title to the land agreed to be sold and conveyed, he there- 
after holds it only as a trustee for the vendee, who becomes the equita- 
ble and beneficial owner. In Martin v. State Ins Co., 44 N. J. Law, 485, 
43 Am. Rep. 397, it was held in our Supreme Court that, where the whole 
beneficial interest and the possession were in the assured, although the 
naked legal title of the property insured was in a third party, the former 
had the entire, unconditional, and sole ownership of the property.” 


Without quoting further, it will be seen that this line of decisions 
is in direct conflict with the settled law of this state. In the states where 
this theory prevails it is held that the loss in case of fire falls on the 
vendee, the holder of the equitable title, and for that reason they hold 
that a policy similar to the one before us insuring the vendor is forfeited 
where the vendee enters into possession of the property under an execu- 
tory contract of sale. On the other hand the rule recognized in this and 
many other states, including Massachusetts, Pennsylvania, and Kansas, is 
that the terms “title,” “interest,” and “possession,” used in the alienation 
clause of insurance policies, refer to the legal title, interest, and posses- 
sion. In this state the loss in case of fire falls on the vendor, the holder 
of the legal title, who accordingly must apply any insurance he receives 
to the rebuilding of the premises. Being responsible for the delivery of 
the premises when the vendee complies with the terms of the contract, his 
interest in the property is not lessened, and by permitting the vendee to 
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occupy the property he does not lose his legal title, interest or posses- 
sion. The vendee has contract rights which he can enforce against the 
vendor, and to protect his interests in the property against the insolvency 
of the vendor he may insure his interests. Grange Mill Co. v. Western 
Assurance Co., 118 Ill. 396, 9 N. E. 274. 

[6, 7] The provision in this policy makes a distinction between “pos- 
session” and “occupancy.” If the term “possession” is to be used in the 
sense of “occupancy,” then the parenthetical phrase “except change of oc- 
cupants without increase of hazard” is meaningless. It is a well-recog- 
nized rule of construction that an insurance contract will be construed 
in favor of the insured (Forest City Ins. Co. v. Hardesty, 182 Ill. 39, 
55 N. E. 139, 74 Am. St. Rep. 161; Peterson v. Manhattan Life Ins. Co., 
244 Ill. 329, 91 N. E. 466, 18 Ann. Cas. 96); and the courts will not for- 
feit a policy except where a clear right of forfeiture is shown (German 
Ins. Co. v. Gibe, 162 Ill. 251, 44 N. E. 490). We consider a fair inter- 
pretation of this alienation clause to be that the term “possession” is 
used in its limited legal sense. From that conclusion it follows that there 
was no change in possession, because legal possession follows the legal 
title. It is not necessary for the holder of the legal title to occupy his 
premises to be in legal possession of them. Walters v. People, 21 Ill. 178; 
Williams v. Forbes, 47 IN. 148; Muller v. Balke, 167 Ill. 150, 47 N. E. 355. 
Until the vendee under an executory contract for a deed has completed 
his payments and is in a position to demand conveyance of the legal title 
he occupies the premises by virtue of his contract. There is no claim that 
appellee was in any way injured by the giving of this contract for sale. 
It is not claimed that any fraud was practiced upon it or that the loss was 
other than an honest one. The loss is the loss of appellant. To declare 
a forfeiture calls for a technical construction of the alienation clause, 
which we are not satisfied to give. We conclude, under the rules pre- 
vailing in this state, that the Appellate Court erred in holding the law to 
be that stated in the first proposition submitted. 

The judgment of the Appellate Court is reversed, and the judgment 
of the municipal court is affirmed. 

Judgment of Appellate Court reversed. 

Judgment of municipal court affirmed. 


—-_—_..- P< 


HENRY CLAY FIRE INS. CO. v. CRIDER. 
(Court of Appeals of Kentucky. March 25, 1921.) 
229 Southwestern Reporter 128. 


1, INSURANCE—SILO 2 FEET FROM BARN AND CONNECTED 
THEREWITH IS AN “ADDITION,” WITHIN MEANING OF 
TORNADO POLICY. 


A silo located 2 feet from a barn and structurally connected there- 
with is an “addition,” within the meaning of a clause in a tornado policy 
reading, “$500 on frame, metal roof barn and sheds occupied as a cow 
barn, including foundations and additions,” the silo being connected with 
the barn by a covered chute 4 feet wide and 10 feet high, and the roof of 
the barn being attached to the silo, and the silage being thrown from the 
silo to a truck located in the chute and thence conveyed to the cows oc- 
cupying stalls on either side of the barn. 

(For other cases, see Insurance, Dec. Dig, § 163[2].) 


(For other definitions, see Words and Phrases, First and Second 
Series, Addition.) 





| 
| 
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2. INSURANCE—EVERY WORD GIVEN EFFECT. 

Where not inconsistent with other parts of the contract, nor incom- 
patible with the surrounding facts and circumstances, a policy contract 
will be so construed as to give effect to every word used therein. 


(For other cases, see Insurance, Dec. Dig. § 146 [2].) 


Appeal from Circuit Court, Caldwell County. 
Action by J. E. Crider against the Henry Clay Fire Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 


Edward C. O’Rear, of Frankfort, J. B. Adamson, of Ashland, and 
J. Elliott Baker, of Princeton, for appellant. 
John C. Gates, of Princeton, for appellee. 


STUBBINS v. STATE FARMERS’ MUT. INS. CO, OF MISSOURI. 
(No. 13706.) 


(Kansas City Court of Appeals. Missouri. April 4, 1921.) 


229 Southwestern Reporter 407. 


1. INSURANCE—COMPANY ESTOPPED TO CLAIM BREACH OF 
WARRANTY WHERE AGENT, THOUGH TOLD INSURED’S 
INTEREST WAS LIFE ESTATE, WROTE IT IN APPLICA- 
TION AS FEE-SIMPLE, AGENT BEING INSURER’S, NOT IN- 
SURED’S, AGENT 
Notwithstanding provisions of application, policy, and by-law that 

agent could not waive or change their provisions, the company is estopped 

to claim breach of warranty because of insured having only a life estate, 
while the application stated he had a fee simple, the agent having been 
told that insured’s interest was a life estate, and to fill out the application, 
which insured signed and left with him, and he having made a mistake in 
filling it out he in doing so being the agent of insurer, and not of insured. 

(For other cases, see Insurance, Dec. Dig. § 379[7].) 

2. INSURANCE—NO FORFEITURE FOR FAILURE TO PAY AS- 
SESSMENT NOT VALIDLY LEVIED. 

Provision of a policy for forfeiture for nonpayment of assessment is 
not effectual, where there is no levy of assessment in accordance with the 
by-laws, but only a finding of facts by the company’s officers on which 
to make a levy. 

(For other cases, see Insurance, Dec. Dig. § 195[1].) 


3. INSURANCE—EVIDENCE AS TO MATERIALS HELD INAD- 
MISSIBLE AS AGAINST A CLAIM OF TOTAL LOSS UNDER 
TORNADO INSURANCE ON BARN BLOWN DOWN. 

As against a claim of total loss under a tornado policy on a barn, 

the evidence showing that the barn was blown down, and that it was a 

wreck, evidence that the material remained on the premises and was sub- 

stantially sufficient to reconstruct a barn of this character, that the dam- 
age to the material did net exceed 25 per cent., and that the barn was 
rebu:lt at a nomina! cost from such material, is inadmissible. 

(For ether cases, see Insurance, Dec. Dig. § 493.) 
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Appeal from Circuit Court, Clinton County; A. D. Burnes, Judge. 
“Not to be officially published.” 


Action by Mrs. M. B. Stubbins against the State Farmers’ Mutual 
Insurance Company of Missouri. Judgment for plaintiff, and defendant 
appeals. Affirmed. 


C. H. Harrison, of Cameron, and Wm. M. Fitch, of St. Louis, for 
appellant. 

W. S. Herndon, of Plattsburg, and Broaddus & Crow, of Kansas 
City, for respondent. 


MILLER v. FIREMEN’S INS. CO. (No. 16481.) 


(St. Louis Court of Appeals. Missouri. March 8, 1921. Rehearing 
Denied March 31, 1921.) 


229 Southwestern Reperter, 261. 


1. INSURANCE — INSTRUCTION AS TO EFFECT OF VALUA- 


TION IN POLICY HELD NOT TO DIRECT VERDICT WITH- 


OUT FINDING ON VITAL ISSUES. 

An instruction that an insurance complany was prohibited by law 
from taking a risk greater than three-fourths of the value of the prop- 
erty insured, and was precluded from asserting that the value at the time 
the insurance was taken out was not one-fourth more than the insurance, 
and that the jury should consider the property worth one-fourth more 
than the insurance, and only allow depreciation or lessening of value oc- 
curring after the policy was written, merely stated the law under Rev. 
St. 1909, § 7030, and did not purport to cover the whfole case and direct 
a verdict, and hence was not erroneous as omitting vital issues. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 


2. INSURANCE—DEFENSE OF FRAUD IN BURNING PROPER- 
TY AND MAKING PROOFS OF LOSS DOES NOT PERMIT 
INSURER TO CONTROVERT VALUATION. 

Under Rev. St. 1909, § 7030, prohibiting the insurance of property 
for more than three-fourths of its value, and providing that the value 
shall not be questioned in any proceeding, the defense of fraud in will- 
fully and intentionally destroying the property, coupled with a defense of 
false swearing in the proofs of loss, does not permit the insurer to assert 
that the value at the date of the policy was less than four-thirds of the 
amount of the insurance. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 


4. INSURANCE—EVIDENCE HELD NOT TO REQUIRE INFER- 
ENCE THAT THERE WAS SALVAGE OF SUBSTANTIAL 
VALUE. 

In an action on a fire policy, evidence /ield not to require the infer- 
ence by the jury that there was salvage of some substantial value re- 
maining after the fire. 

(For other cases, see Insurance, Dec. D‘g. § 665[4].) 
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5. INSURANCE—INSTRUCTION AS TO WEIGHING PROBABILI- 
TIES OF BURNING BY INSURED HELD PROPERLY MODI- 
FIED TO REQUIRE PROOF BY PREPONDERANCE OF EVI- 
DENCE. 

In an action on a fire policy, an instruction to find for defendant if 
it was more probable that the burning of the property was brought about 
by plaintiff's procurement than that he was innocent of it, was properly 
modified by adding, “according to the weight and preponderance of the 
evidence.” 

(For other cases, see Insurance, Dec. Dig. § 669[10].) 


6. INSURANCE — DEFENDANT HELD TO HAVE BURDEN OF 
SHOWING WILLFUL AND INTENTIONAL DESTRUCTION 
BY PLAINTIFF. 

In an action on a fire policy, the defense of willful and intentional 
destruction of the property by plaintiff was an affirmative defense, as to 
which defendant carried the burden. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 


11. INSURANCE — STATUTE AUTHORIZING DAMAGES AND 
ATTORNEY’S FEES FOR VEXATIOUS REFUSAL TO PAY 
MUST BE STRICTLY CONSTRUED. 

Rev. St. 1919, § 6337, permitting the recovery of damages and at- 
torney’s fees in case an insurance company vexatiously refuses to pay a 
loss, is a penal statute, and as such must be strictly construed. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


12. INSURANCE — ADVERSE VERDICT ALONE DOES NOT 
SHOW VEXATIOUS REFUSAL TO PAY LOSS. 
A vexatious refusal of an ‘nsurer to pay a loss under Rev. St. 1919, 
§ 6337, is not to be deduced from the fact alone that the verdict is ad- 
verse to defendant. 


(For other cases, see Insurance, Dec. Dig. § 602.) 


13. INSURANCE — WILLFUL REFUSAL TO PAY NOT “VEXA- 
TIOUS REFUSAL” UNLESS WITHOUT REASONABLE 
CAUSE. 

An insurer’s willful and posit've refusal to pay a loss is not a vexa- 
tious refusal to pay within Rev. St 1919, § 6337, unless there is no rea- 
sonable cause for such refusal. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Vexatious.) . 


14. INSURANCE—REFUSAL TO PAY NOT VEXATIOUS WHERE 
THERE WAS SUBSTANTIAL EVIDENCE OF WILLFUL 
BURNING. 

Where there was substantial evidence, though circumstant‘al in char- 
acter, tending to establish the defense to an action on a policy that plain- 
tiff willfully destroyed the property, the insurer’s refusal to pay was not 
vexatious, though the jury found against such defense. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Circuit Court, Lincoln County; Edgar B. Woolfolk, 
Judge. 

Action by Moritz Miller against Firemen’s Insurance Company. 
From a judgment for plaintiff, defendant appeals. Reversed and remand- 
ed, with directions. 


Fire, &c.] Miller v. Firemen’s Ins. Co. 71 


Leahy & Saunders, of St. Louis, Derwood E. Williams, of Troy, and 
David W. Voyles, of St. Louis, for appellant. 


Abbott, Fauntleroy, Cullen & Edwards, of St. Louis, for respondent. 


ALLEN, J. This is an action on a policy of fire insurance for the 
sum of $4,000, issued by the defendant insurance company to plaintiff on 
December 20, 1916, insuring personal property consisting of a stock of 
goods—dry goods, notions, etc.—and furniture and fixtures, located in 
a building at 4612 Florissant avenue, in the city of St. Louis, for a term 
of one year from said date. There was other insurance on the prop- 
erty, and the policy in suit covered its proportion on two items, namely, 
$7,500 on the stock in trade and $500 on the furniture and fixtures. 


The trial, before the court and a jury, resulted in a verdict in plain- 
tiff’s favor for $4,000, ‘without interest,” with a finding that defendant 
had vexatiously refused to pay the loss, assessing damages therefor at 
the sum of $1, and allowing plaintiff an attorney’s fee of $500. From a 
judgment entered accordingly, defendant appeals. 


The petition alleges that on December 20, 1916, plaintiff was the sole 
and unconditional owner of the property, which was located at the place 
aforesaid until it was damaged and destroyed by fire. After alleging the 
issuance of the policy to plaintiff by defendant, the pet‘tion alleges that 
on January 8, 1917, a fire occurred at the place mentioned, which direct- 
ly damaged and destroyed the insured’s property to the extent and amount 
of $10,500, by reason whereof plaintiff suffered a direct loss by fire to 
the property in said sum; and that at said time, and all times prior there- 
to, the insured property was of the the actual cash value of $10,500. 


The petition further alleges that plaintiff gave defendant due notice 
of the loss, and performed all of the terms and conditions of the con- 
tract of insurance to be performed by him, and that, under the terms and 
conditions of the policy, the insurance is due and payable to him; that 
he has demanded payment thereof from defendant, but that defendant 
has wrongfully, unlawfully, and vexatiously refused to adjust the loss, 
or pay plaintiff the same or any part thereof. Further allegations are 
made as to defendant’s vexatious refusal to pay, and judgment is prayed 
for the sum of $4,000, with interest from June 27, 1917, together with 10 
per cent. thereon as damages and a reasonable attorney’s fee, to wit, 
$500. 

In the amended answer upon which the case was tried defendant ad- 
mits the issuance of the policy, denying generally the other allegations of 
the petition. It is then averred that prior to January 8, 1917, the stock 
of goods had decreased in value by wear and tear and by sale and re- 
moval, so that at the time of the fire it was not of a value in excess of 
$3,400; and defendant specifically denies that its value was as alleged by 
plaintiff, averring that by theeterms of the policy defendant was not lia- 
ble beyond the actual cash value thereof, and that, in any event, plaint‘ff 
can recover no greater proportion of the loss than the amount of this 
policy bears to the whole insurance on the property. 

Defendant further pleads in defense that the fire was caused by the 
willful and intentional act of plaintiff, for the purpose of cheating and 
defrauding defendant, whereby the policy was rendered void. And de- 
fendant sets up a clause in the policy relating to false swearing, and al- 
leges that plaintiff, in his proofs of loss, made certain false statements, 
under oath, as to the origin of the fire and the sound value of the prop- 
erty at the time of the loss, thereby rendering the policy void. And de- 
fendant also avers that plaintiff, at the institution of the su‘t, was a citi- 
zen of Austria-Hungary, a nation at war with the United States, and 
hence an alien enemy, and is therefore not entitled to maintain this suit. 


The reply put in issue the new matter in the answer. 
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In behalf of plaintiff one Isaac Deutch testified that at one time he 
and a Mrs. Saffron owned the stock of goods in question; that they pur- 
chased it from one Genzberger, in Louisiana, Mo., where they conducted 
a mercantile business for a time, and then removed the goods to a stor- 
age house in St. Louis, where it remained a few months, after which time 
it was taken to the store building at 4612 Florissant avenue, where it 
was sold to plaintiff on December 8, 1916. The witness further testified 
that he saw the stock of goods after it was sold to plaintiff, about a 
week before the fire; that he was familiar with the condition and value 
thereof, and that it was “an up-to-date stock, consisting of men’s and 
women’s ready to wear clothing, gent’s furnishings, dry goods, shoes, 
hats, and general merchandise’; and that the fixtures were ‘shelves, 
counters, and a couple of cases and stock fixture tables.” And he said 
that the actual value of the stock then was about $11,000, and that the 
fixtures were of the value of about $700 or $800. He testified that plain- 
tiff paid $9,825 for the goods and fixtures, paying $500 cash, and $1,000 
a few days later, plaintiff transferring to the sellers a house for $5,000, 
with an incumbrance of $1,640 thereon; that about $600 in cash was paid 
about three weeks later, and that notes were taken for the remainder of 
the purchase price. And the witness identified a bill of sale said to have 
been given by him and Mrs, Saffron to plaintiff, which was offered in 
evidence, and also an agreement entered into between the parties relating 
to the transaction. And the witness further testified that, after plaintiff 
bought the stock of goods, plaintiff purchased from a wholesale dry 
goods company, in the city of St. Louis, some shoes and other articles 
“to fill in.” 

One Multin, who stated that he was a jobber in the dry goods busi- 
ness, testified that he examined the stock of goods in question when it 
was at the Florissant avenue store, prior to the fire, with a view to pur- 
chasing it. He stated that it was “staple stock,” in a merchantable con- 
dition; that he took an inventory thereof, and offered plaintiff $8,500 
therefor, without the fixtures; that he intended buying it with a view 
to reselling it. 

One Rosen, a tailor, testified that he was present and heard Multin 
offer $8,500 for the stock, without the fixtures; that the witness estimated 
that the men’s clothing in the stock alone was worth over $4,000. 

One Maurice Saffron, whose wife had been a partner with Deutch, 
as above mentioned, testified that he saw the stock of goods at the store 
prior to the fire; that he had had a little experience in the dry goods 
business; that he observed the quality of the goods, and that ‘‘it was 
good goods.” 

One Inselberg, a witness for slaintiff, testified that he was a tailor 
and cutter, having a place of business next door to that of plaintiff’s 
store. He testified as to the character of the stock of goods, saying that 
it was “an ordinary stock of goods, salable and suitable for the neigh- 
borhood.” And he testified that he “saw*the place after the fire, and 
the contents were destroyed from smoke, fire, and water, back through 
the store, and the cases where the men’s clothing was were a heap of 
ashes”; that nothing of value was left, so far as he could see, either in 
stock or fixtures; and he stated that he would estimate the fixtures as 
worth $750 or $800, and that in his judgment the fair and reasonable 
value of the stock of goods was “around $12,500.” 

One Strathman, a witness for plaintiff, testified that he worked for 
Deutch while he owned the stock of goods on Florissant avenue,, and 
later worked there for plaintiff up to the time of the fire; that the stock 
was a general stock of merchandise, consisting of staple goods, and ‘‘were 
in as good condition such goods should be in to be salable in retail 
stores”; that the actual cash value of the stock, exclusive of fixtures, 
was about $12,000, the fixtures being worth six or seven hundred dollars. 
And he further testified that he was at the place after the fire, and that 
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“the damage was practically a total loss”; that “the stock was all burned 
and water soaked.” And this witness further testified that he and plain- 
tiff left the store together about 8:30 on the night of the fire, and locked 
the store as they did on other nights; and that when he saw the store 
again the ‘‘contents were practically destroyed by fire.” 

Plaintiff, as a witness in his own behalf testified as to his acquisi- 
tion of the stock from Deutch, the details of which testimony need not 
be here set out; that prior to the purchase of the store he had been in 
the “scrap iron, machinery, and metal business”; that he knew nothing 
as to how the fire was caused; that “everything was burned up by the 
fire there on the ground, ashes.” And he testified that the actual value 
of the property was $12,000 or $13,000, and the fixtures were of the 
value of $750. 

On cross-examination plaintiff testified that he was born in Galicia, 
Austria, and in 1901 eame from Brazil to St. Louis, where he engaged in 
“the vegetable business,” later going into the ‘junk business”; that prior 
to the purchase of this stock of goods he was “mostly in the junk busi- 
ness,” but was for a time in the shoe repairing business; that after the 
fire he returned to the junk business. He testified that he came to this 
country intending to become a citizen thereof, and it was stipulated that 
his “first citizenship papers” had been issued to him, In the course of his 
cross-examination he stated that he “did not sell gasoline, benzoin, coal 
oil, or dynamite,” and he had none of these explosives on his premises; 
that on the night of the fire, which was Saturday night, he left the place 
about 8:30, and did not return until Monday morning. 

Mr. Cullen, counsel for plaintiff, testified to the services rendered 
by him and his firm for plaintiff in connection with the suit, and that in 
his judgment $500 would be a reasonable attorney’s fee therefor. 


The policy was introduced in evidence. 


Defendant introduced testimony showing that the fire was first dis- 
covered about 2 o’clock on Sunday morning, January 8, and that when 
the firemen reached the premises they found that the front show win- 
dows of the store were out; that glass was scattered in front of the pre- 
mises, and that hats and other articles had been blown into the street. 
One of the firemen testified that, in attempting to get at the fire with the 
“chemical line,” he went to the rear of the building, and “crawled in 
on hands and knees,” and in so doing rolled over a five gallon can, which 
he turned over to a police officer. He said that he detected an odor of 
gasoline in this can; that when he found it, it was where the fire was 
burning, and was scorched. This can was on exhibit below. A _ police 
officer testified that he took this can into the alley, poured a small 
quantity of its contents into his hand, and smelled it, and that it was 
gasoline. He said that he took this can to the police station Sunday 
morning. 

There was testimeny that the fire would burn on top of the water 
which was thrown into the store, as it ran on the floor, and that cloth- 
ing in the store burned as though it had gasoline or some like substance 
upon it. Persons living in the neighborhocd testified that during the 
night they heard a terrific explosion, and that a violent fire at once broke 
out in the premises. 

One witness, a young woman, testified that she lived a block from 
the store, “straight up the alley”; that shortly befcre the fire she saw, 
from her window, an automobile in this alley, and later saw two men 
carrying something between them which she thought was a can; that 
they came from the direction of plaintiff's store, and put their burden 
into the automobile and drove away, and that a few minutes later she 
heard the fire engines going to the fire. 

A captain of the fire department testified that he visited the place 
on the Monday morning following the fire, and that he saw a large. can 
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in the rear which contained about a quart of liquid which he thought 
was coal oil or benzoin. 


The evidence shows that a representative of the defendant went to 
the premises a day or two after the fire and had certain photographs 
made which were introduced in evidence. The representative testified 
that the stock appeared to him to be old, damaged, and out of date; 
that he employed two young men connected with a wholesale dry goods 
company in the city to make an inventory thereof, and to undertake to 
value the stock at what it was reasonably worth before the fire. It ap- 
pears that from what remained in the store after the fire, these young 
men undertook to make an appraisement of the original contents of the 
store, not including, however, anything which was “out of sight or in 
ashes.” The paper prepared by them was introduced in evidence. It 
consists of a list of figures, each supposed to represent the value of a 
“lot” of goods, with no attempt to specify the various articles included 
therein. The value which they must put upon all of the goods which 
they were able to identify, i. e., the value as before the fire, totaled $3,- 
048.59, exclusive of fixtures. One of these witnesses said that in making 
this appraisement some of the goods were “discounted as much as 200% 
[sic] from the original cost price,” while the other witness testified that 
some of the goods were “put at a discount of 50%.” One of these wit- 
nesses said that it was “about the most dilapidated old stock” he had 
ever looked at, consisting of “hats and ladies’ coats that were out of 
date, coats and trousers that did not match, some odd shoes and old dry 
goods.” 

‘ Defendant put in evidence the proof of loss furnished it by plain- 
tilt. 

From this it appears, among other things, that during the brief 
period in which plaint‘ff conducted this store his sales averaged about 
$10 per day. 

I. The first assignment of error is to the action of the court in giv- 
ing plaintiff's instruction No. 1. This instruction is as follows: 


“The court instructs the jury that under the law of this state an in- 
surance company is prohibited from taking a risk on any property in 
this state at a greater rate than three-fourths of the value of the prop- 
erty insured, and when an insurance company writes a policy for a cer- 
tain sum it is precluded from asserting that the value of the property at 
the time the insurance is taken out is not one-fourth more than the total 
amount of insurance; and in this case you should consider that the prop- 
erty insured was worth, at the time the policy was taken out, one-fourth 
more than the total insurance, to wit, $8.000, and the only depreciat’on or 
lessening of the value of the property by sales or otherwise which you 
should allow is such as you believe occurred after the policy in suit was 
written.” 

[1] One complaint as to this instruction is that it authorized a ver- 
dict for plaintiff “without any finding for plaintiff upon vital questions 
in the case, such as measure of damages, absence of fraudulent oath, 
and willful burning, under the issues of the case.” We th'nk that this 
contention is without merit. It will be noted that the instruction does 
not direct a verdict for plaintiff. While its verbiage may not be of the 
best. when analyzed cr‘tically, the purport of the instruction is to direct 
the jury as to the law respecting the measure of the recovery under sec- 
tion 7030 Rev. Stat. 1909, then in force. It is not an instruction pur- 
porting to cover the whole case and directing a verdict. 

[2] It is insisted, however, that the instruction is erroneous for 
the reason that the statute, supra, upon which it is predicated, containing 
the “three-fourths valuation clause,” is here inapplicable because of the 
defense interposed based on the alleged fraud of the insured. The stat- 
ute, supra, provides that “no company shall take a risk on any property 
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in this state at a ratio greater than three-fourths of the value of the 
property insured, and when taken its value shall not be questioned in any 
proceeding.” The fraud alleged in the answer is that the fire was caused 
by the willful and intentional act of plaintiff for the purpose of des- 
tnoying the property, and thereby cheating and defrauding this defendant, 
coupled with a defense of alleged false swearing in connection with the 
proof of loss. The fraud thus alleged is not fraud in the procurement 
of the policy. The effect of fraud in the procurement of the policy, in 
applying this statute, which was discussed in Farber v. Insurance Co., 
191 Mo. App. 307, 177 S. W. 675, is not here involved. It is entirely 
clear that the defendant was here precluded from asserting that the value 
of the property, at the time of the issuance of the policy, was less than 
four-thirds of the amount of the insurance. 

[3] Plaint‘ff’s instruction No. 1 is inaccurate in telling the jury to 
consider the value of the property as ‘‘one-fourth more than the total 
insurance”; for if the amount cf the insurance is to be regarded as 
three-fourths of the value of the property at the time of the issuance of 
the policy, then the value of the property at said time was, of course, 
four-thirds of the amount of the insurance. Consequently, to be correct, 
this instruction should tell the jury that the property is to be regarded 
as worth, at the time of the issuance of the policy, one-third more than 
the total insurance thereon. However, this inaccuracy is one in appel- 
lant’s favor, and of which he has no right to complain. 

[4] Again, in connection with the giving of this instruction, it is said 
by appellant that it was error to permit a recovery as for a total loss, 
for the reason that there was evidence of substantial salvage. A care- 
ful perusul of all the evidence in the case has led us to the conclusion 
that the judgment shou'd not be disturbed on this ground. From our 
statement of the facts, supra, it will be seen that the evidence adduced in 
plaintiff's behalf tended to show a total loss. Some of the evidence ad- 
duced by defendant may, perhaps, warrant the inference that there was 
salvage of some substantial value remaining after the fire. However, 
this inference, as we view the evidence, is not a necessary one, and hence 
not one which the jury was obliged to draw. It is true that two young 
men undertook, by an examination of what remained after the fire, to 
arrive at the value of the stock before the fire, and in this manner made 
up the part‘al inventory or appraisement mentioned above. But these 
men testified as witnesses, and neither of them undertook to testify as to 
the value, if any, of the wreckage; nor, ‘ndeed, did they state that what 
remained of the stock had any value. From what they examined in the 
wrecked store, they undertook to reconstruct, as it were, the criginal 
stock of goods and put a valuation thereon, excepting only so much there- 
of as had been entire'y obliterated by the fire, and hence was “out of 
sight.” Though enough may have remained to enable them to form 
some idea of the character and value of the original stock—whatever 
weight may properly be given to an attempted appraisement of this sort 
—it does not appear that the articles which they examined were market- 
able or had any substantial value. 

One contention is that from the photographs in evidence this court 
can see that substant‘al salvage remained in plaintiff’s store. It is true 
that the photographs in the record show various articlés lying about in 
the store, the whole being in great disorder and confusion. While some 
articles of merchandise may be recognized in these photographs, it is 
imposs‘ble to say that after the fire they were in such condition as to 
have any real value. 

Again, attention is called to the fact that plaintiff in his proof of 
loss made use of the word “salvage” in the expression ‘‘schedule of sal- 
vage.” In such proof of loss the schedule as to the stock of goods was 
divided into two items, one demoninated “schedule of salvage,” and the 
other “estimated out of sight.” And it seems clear that such use of the 
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word “salvage” does not imply that salvage remained of substantial 
value. In such proof of loss plaintiff (as did defendant’s appraisers) 
stated separately the original value, as he claimed, of that part of the 
stock which could be identified by what remained, making a separate 
item of that part which was physically destroyed in toto. And it is evi- 
dent that plaintiff in his proof of loss claimed that the item “schedule 
of salvage” was a total loss. 

We think that no prejudicial error was committed in giving this in- 
struction. 

[5] II. Instruction No. 8, offered by the defendant, was refused as 
offered, but the court gave it after modifying it by the addition of the 
words which we italicize below. The instruction, as thus modified, is 
as follows: 

“You are instructed that one of the questions submitted to you is 
whether the fire originated by any act, design, or procurement on the 
part of the plaintiff, or through any evil practice done or suffered by his 
privity or with his consent. In deciding this question the jury. must take 
into account every fact and incident connected with the fire and subse- 
quent transactions, as detailed in evidence before you, and decide ac- 
cording to what you consider the most probable conclusion. The rule in 
civil cases like the present is different from what it is in criminal cases. 
In criminal cases the question is as to guilt or innocence of a crime, and 
there the jury must be satisfied that the offense was committed beyond 
a reasonable doubt by the person accused. In criminal cases, if any 
reasonable doubt remains in the minds of the jury, they are bound to give 
the accused the benefit of such doubt; but in civil questions like the 
present there is no question whether any crime has been committed. The 
question in this case is merely a question of greater or less probability, 
and the jury, in order to: find a verdict for the defendant, need not be 
satisfied of the complicity of the plaintiff in the burning in any other 
way, or with any different degree of satisfaction, than in the case of any 
other question in a civil case. And if in this case the jury are of opin- 
ion from the evidence that it is more probable that the burning of the 
property here involved was brought about by the procurement of the 
plaintiff than that he was innocent of it, according to the weight and pre- 
ponderance of the evidence, you must find the issue for the defendant.” 


Appellant complains of the modification of this instruction, urging 
that “where willful and intentional burning js in issue in a civil. case it 
is the duty of the jury to return a verdict for defendant, if the jury be 
of the opinion, from the evidence, that it is more probable that the burn- 
ing was brought about by the insured than that he was innocent of it.” 

[6] We do not think that by adding to this instruction, as offered, 
the words italicized above, the court committed error prejudicial to the 
appellant. While it is true that it was the province of the jury to re- 
ckon with the probabilities in the case, the defense of willful and inten- 
tional destruction of the property by plaintiff was an affirmative defense, 
as to which defendant carried the burden. And, in order to find a ver- 
dict for defendant on this ground, the jury should be satisfied “that the 
weight of the evidence preponderated in favor of the contention that 
plaintiff did burn, or cause to be burned, the property insured, and 
that the reasonable probability of the truth was in such conclusion.” See 
Rothschild v. Insurance Co., 62 Mo. 356. In this connection see, also, 
State ex rel. v. Ellison, 268 Mo. 239, 187 S. W. 23. 

We accordingly rule this assignment of error against the appeilant. 

|7, 8] Ill. Defendant offered the following instruction, which the 
court refused to give namely: 

“By mentioning ‘the burden of proof’ and ‘preponderance of the 
evidence,’ the court means merely to briefly express the rule of law, 
which is that unless the evidence before you, in regard to facts necessary 
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(under these instructions) to a verdict in favor of plaintiff, appear in 
your judgment more credible than the contrary evidence regarding said 
facts, then your verdict should be for the defendant.” 

Appellant complains of the refusal of this instruction; but obviously 
the instruction would not have furnished a proper guide to the jury as to 
what was meant by the terms “burden of proof” and “preponderance of 
the evidence,” used in other instructions. Nor was it reversible error to 
fail to define these terms. See Jones v. Durham, 94 Mo. App, 51, 67 S. W. 
976. 

[9, 10] IV. One assignment cf error is predicated upon alleged 
improper remarks of plaintiff's counsel in argument to the jury. It is un- 
necessary to set out at length the argument of plaintiff's counsel referred 
to in this connection, which, with the objections and rulings thereupon, 
occupies a number of pages in the abstract before us. It appears that 
in the course of such argument defendant’s counsel interposed eight 
objections, the first seven of which were sustained. As to those objec- 
tions which the court sustained, we need only say that since appellant did 
not request that the ceurt go farther, by way of rebuking counsel or 
otherwise, there is now no room for complaint by appllant in that re- 
gard. The eighth objection, which the court overruled, was, we think 
not well taken. In discussing the testimony that was adduced by de- 
fendant to show that willful destruction of the property by plaintiff, 
plaintiff’s counsel said: “Will a man be branded, and his children after 
him be branded, unti! they go to their graves, they had a dishonest 
father’— At this point the objection was made, which was overruled. 
Continuing, plaintiff's counsel added, “by such testimony as this,” etc. 

We do not think that this transcended the bounds of legitimate ar- 
gument under the circumstances; at any rate, not to the extent of war- 
ranting an appellate court in disturbing the judgment on this ground. In 
this connection it may be noted that, in regard to the defense the plain- 
tiff was an alien enemy, plaintiff testified, among other things, that he 
had six children in this country; so that, in thus indirectly referring 
to plaintiff's children, counsel did not go beyond the record. 

V. The giving of instructions authorizing the jury to assess damages 
and an attorney’s fee, as for vexatious refusal on the part of defendant 
to pay, and the refusal of an instruction offered by defendant seeking 
to take this question from the jury, are here assigned as error. And we 
believe that the contention of appellant in regard to this matter is sound. 

{11, 12] The statute involved (section 7068, Rev. Stat. 1909, as 
amended in 1911 [Laws, Missouri, 1911, p. 282], now section 6337, Rev. 
Stat. 1919) permits a recovery of damages not exceeding 10 per cent. 
of the amount of the loss, and a reasonable attorney’s fee, if it appear 
from the evidence that the insurance company has vexatiously refused 
to pay the loss. This statute has many times been before our courts. It 
is a penal statute, and as such must be and is strictly construed. And 
it is well settled that a vexatious refusal to pay the loss, with‘n the mean- 
ing of this statute, is not to be deduced from the fact alone that the ver- 
dict is adverse to the defendant. See Non-Royalty Shoe Co. v. Phenix 
Assurance Co., 277 Mo. 399, 210 S. W. 37; Patterson v. Insurance Co., 
174 Mo. App. 37, loc. cit. 44. 160 S. W. 59. 

In Non-Royalty Shoe Co. v. Assurance Co., supra; the Supreme 
Court approved the language of the opinion of the Kansas City Court 
of Appeals in Patterson v. Insurance Co., supra, as follows: 

“And while affirmative proof is not required to show vexatious re- 
fusal, yet the penalty should not be inflicted unless the evidence and cir- 
cumstances show that such refusal was willful and without reasonable 
cause, as the facts appeared to a reasonable and prudent man before 
the trial; and merely because the judgmbent ,after trial, is adverse to de- 
fendant’s contention, is no reason for inflicting the penalty.” 
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[13] In the case before us we regard it as clear that the evidence 
failed to show that the refusal of the defendant to pay the loss was 
both willful and without reasonable cause, as the facts appeared to a 
reasonable and prudent person before the trial. It is true that there is 
evidence in the record that the defendant willfully and positively refused 
to pay the loss. Indeed, a representative of defendant, in testifying, stated 
that defendant would resist payment “until the court’s mandate says pay.” 
But this alone is not sufficient to warrant the assessment of damages and 
an attorney’s fee as for vexatious refusal to pay. It must appear that 
defendant had no reasonable cause for such refusal, in keeping with the 
rule stated above. 

[14] It is unnecessary to give a résumé of the evidence touching the 
alleged willful destruction of the property by plaintiff; but we may 
say that we regard it as clear that there was substantial evidence, though 
circumstantial in character, tending to establish this defence. That ques- 
tion was one for the jury, and is now concluded by their verdict. But 
in view of the facts and circumstances present, as they were shown to 
have appeared to defendant at the time, we think that the only con- 
clusion warranted by the facts is that defendant had reasonable cause 
to refuse to pay the loss on this ground, and hence was entitled to try 
out this issue before a jury without being penalized for so doing. 
We are of the opinion that “there was not in evidence any substantial 
facts upon which to base a finding of any penalty for vexatious refusal 
to pay the loss” Non-Royalty Shoe Co. v. Assur. Co., supra. 

The judgment will consequently be reversed, and the cause remanded, 
with directions to the circuit court to enter judgment for plaintiff for the 
sum of $4,000 as of April 11, 1918, the date of the entry of the original 
judgment. It is so ordered 

Becker, J., concurs. Reynolds, P. J., not sitting. 


CENTRAL GRANARIES CO, v. NEBRASKA LUMBERMEN’S 
MUT. INS. ASS’N, LINCOLN, NEB. (No. 21403.) 


(Supreme Court of Nebraska. April 20, 1921.) 
182 Northwestern Reporter, 582. 


(Syllabus by the Court.) 

6. INSURANCE—MUTUAL CORRECTION OF UNEXPIRED FIRE 
INSURANCE POLICY TO COVER FUTURE LOSS HELD NOT 
TO BAR INSURED FROM SEEKING CORRECTION TO 
COVER PAST LOSS. 

A mutual correction of an unexpired fire insurance policy to cover 

a future loss does not prevent the insured from seeking the correction 

of the original draft to cover a past loss covered by the contract actually 

made but, through a mutual mistake, not correctly reduced to writing. 


(For other cases, see Insurance, Dec, Dig. § 143[8].) 


7. INSURANCE—MUTUAL INSURANCE COMPANY BOUND BY 
RULES APPLICABLE TO OTHER CORPORATIONS AND IN- 
DIVIDUALS AS TO CORRECTING MUTUAL MISTAKE IN 
POLICY. 

In respect to correcting a mutual mistake in reducing a contract of 
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insurance to writing, a mutual insurance company is bound by the rules 
of equity and the principles of law applicable to other corporations and 
individuals. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 


8. INSURANCE — MISREPRESENTATIONS IN APPLICATION 
FOR FIRE INSURANCE HELD NOT TO DEFEAT RECOVERY 
WHERE NOT CONTRIBUTING TO LOSS. 


Under the statutes of Nebraska, in an action on a fire insurance pol- 
icy, the. right to recover for the loss of the insured property is not de- 
feated by misrepresentations in the application for the insurance, if they 
did not contribute to the loss or deceive the insurer to its injury. Rev. 
St. 1913, § 3187. ‘ 


(For other cases, see Insurance, Dec. Dig. § 253.) 


Appeal from District Court, Lancaster County; Stewart, Judge. 


Action by the Central Granaries Company against the Nebraska 
Lumbermen’s Mutual Insurance Association, Lincoln, Neb. Judgment 
for plaintiff, and defendant appeals. Affirmed. 


C. C. Flansburg, of Lincoln, for appellant. 
Hall, Baird & Williams, of Lincoln, for appellee. 


DURHAM v. STUYVESANT INS. CO. OF CITY OF NEW YORK. 


(New York Supreme Court, Appellate Division, First Department April 
15, 1921.) 


187 New York Supplement, 659. 


INSURANCE—COINSURANCE CLAUSE ADDED TO STANDARD 
FIRE POLICY IS VALID. 


A coinsurance clause, added as a rider to the new standard form of 
fire insurance policy, is valid. 


(For other cases, see Insurance, Dec. Dig. § 504.) 


Page, J.. dissenting. 


Appeal from Appeilate Term, First Department. 


Action by Theodore Durham against the Stuyvesant Insurance Com- 
pany of the City of New York. A judgment of the City Court for 
plaintiff, on motions by both parties for a directed verdict, was af- 
firmed by the Appellate Term (112 Misc. Rep. 440, 182 N. Y. Supp. 
887), and defendant appeals. Determination of the Appellate Term 
and judgment thereon reversed, and original judgment of the City 
Court modified, by reducing the amount as entered the sum of $1,- 
087.09, and, as so modified, judgment and order of the City Court af- 
firmed. 


Argued before Dowling, Laughlin, Page, Merrell, and Greenbaum, 
JJ. 
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Prentice & Townsend, of New York City (Robert Kelly Prentice, 
of New York City, of counsel), for appellant, 

Ellison, Ellison & Goldsmith, of New York City (William B. Elli- 
son, of New York City, of counsel, and Bruce Ellison, of New York 
City, on the brief), for respondent. 


Per CurraM. It appearing from the evidence and from the conces- 
sions upon the trial that, assuming the operation of the coinsurance clause 
in the policy in suit, the amount of the loss to be borne by the defendant 
would be the sum of $961.11, wih interest from September 6, 1919, upon 
the authority of Aldrich v. Great American Insurance Co., App. 
Div. , 186 N. Y. Supp. 569, decided by this court in January, 1921, 
the determination of the Appellate Term and the judgment of the City 
Court thereupon entered are reversed, and the original judgment of the 
City Court modified, by reducing the amount of said judgment as enter- 
ed, including interest and costs, to the sum of $1,087.09, and, as so modi- 
fied, said judgment and the order of the City Court are affirmed, with 
costs to the appellant in ‘this court and in the Appellate Term. 

Page, J., dissenting, on the ground, only, that the coinsurance clause 
in the policy is void. 


SALQUIST v. OREGON FIRE RELIEF ASS’N. 
(Supreme Court of Oregon. April 12, 1921.) 


197 Pacific Reporter, 312. 


1. INSURANCE—INSURANCE CONTRACT MUST BE IN WRIT- 

ING UNDER STATUTE. 

Or. L. § 6457, forbidding the issuance or renewal of insurance poli- 
cies which do not contain the conditions therein prescribed to be stated 
on page 2 of the policy, in effect requires the policy to be in writing, and 
prohibits oral contracts of insurance. 


(For other cases, see Insurance, Dec. Dig. § 131[1].) 


2. INSURANCE — AUTHORITY OF AGENT WHO EXECUTED 

RENEWAL MUST BE IN WRITING. 

The requirement of Or, L. § 6457, that an insurance policy shall spe- 
cify that in any matter relating to the insurance no person, unless duly 
authorized in writing, shall be deemed the agent of the company, a re- 
newal of a valid existing policy made by an agent is not binding on 
the company, unless it is shown that the agent was authorized in writ- 
ing to renew the insurance. 

(For other cases, see Insurance, Dec. Dig. § 145[2].) 


3. INSURANCE — ANSWER INADVERTENTLY ADMITTING 

AGENCY IS NOT “APPOINTMENT IN WRITING.” 

An answer by an insurance company admitting that the agent whom 
plaintiff alleged renewed her policy was authorized to solicit insurance 
for the company, which was subsequently withdrawn as having been filed 
under a wrong conception of the facts, is not the written authority of 
the agent to bind the company required by the statute. 

(For other cases, see Insurance, Dec. Dig. § 145[2].) 
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4. INSURANCE—AGENT TO SOLICIT HAS NO AUTHORITY TO 
BIND COMPANY. 


Authority of an agent to solicit insurance confers no power upon the 
agent to write insurance which shall bind the company, especially where 
the policy which insured claimed the agent renewed stipulated that the 
liability of insurer should not commence until the application was appro- 
ved by the home office. 


(For other cases, see Insurance, Dec. Dig. § 145[2].) 


5. INSURANCE—AGENCY CANNOT BE PROVED BY HOLDING 
OUT. 
Under Or. L. § 6457, requiring an agent to be authorized in writing 
to bind an insurance company, the authority of an agent cannot be proved 
by evidence that the company held him out as its agent. 


(For other cases, see Insurance, Dec. Dig. § 74.) 


6. INSURANCE—EVIDENCE OF RENEWAL OF EXPIRED POL- 
ICY BEFORE FIRE OCCURRED HELD INSUFFICIENT TO 
GO TO JURY. 

Where the written insurance policy had expired before the fire oc- 
curred, evidence that one who had been previously authorized to solicit 
insurance for the company had agreed to renew the policy when it ex- 
pired, but that his agency had been terminated before the policy expired, 
and no new policy was ever issued, nor was the renewal premium paid. 
does not warrant the jury in finding that the company had renewed the 
policy, so that it was error to deny a motion for nonsuit. 


(For other cases, see Insurance, Dec. Dig. § 668[3].) 


Department 2. 


Appeal from Circuit Court, Multnomah County; John P. Kavanaugh, 
Judge. 

Action by Carrie Salquist against the Oregon Fire Relief Association. 
Judgment for plaintiff, and defendant appeals. Reversed. 


H. H. Hewitt. of Albany (Hewitt & Sox, of Albany, on the brief), 
for appellant 


Milo C. King. of Gresham, for respondent. 


CAMDEN FIRE INS. ASS’N v. YARBOROUGH. (No. 653.) 


(Court of Civil Appeals of Texas. Beaumont. March 3, 1921. Rehear- 
ing Denied. March 16, 1921.) 


229 Southwestern Reporter 336. 


1, INSURANCE—FIRE INSURER, WHICH FAILED TO OBJECT, 
WAIVED NONCOMPLIANCE WITH RECORD WARRANTY 
CLAUSE, AND IS ESTOPPED. 

Defendant fire insurer of a stock of lumber located on a railroad 
switch, which when plaintiff insured presented to its local agents the in- 
ventory required by the record warranty clause in the policy, did not, 
through such agents, object to the inventory as not a compliance with 

Vol. LVIII. 
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such clause, plaintiff insured believing he was meeting the requirements 
of the insurer, held to have waived the noncompliance with the record 
warranty clause, being estopped to set up the same as a defense to the 
suit after a loss, though the inventory was in part for the purpose of 
showing the value of the property to be insured. 


(For other cases, see Insurance, Dec. Dig. § 389[1].) 


Error from District Court Nacogdoches County; L. D. Guinn, 
Judge. 

Suit by R. H. Yarborough against the Camden Fire Insurance As- 
sociation, Judgment for plaintiff, and defendant brings error. Reformed 
and affirmed. 


Thompson, Knight, Baker & Harris, of Dallas, for plaintiff in error. 
Smith, King & Hart, of Beaumont, for defendant in error. 


O’QuiINN, J. Suit by R. H. Yarborough, defendant in error, against 
Camden Fire Insurance Association, plaintiff in error, upon a fire insur- 
ance policy $2,000. Trial upon special issues resulted in a verdict and 
judgment for defendant in error. Motion for new trial being over- 
ruled, plaintiff in error appeals. This is the second appeal of this 
cause. The first appeal is reported, as to the opinion of the Court 
of Civil Appeals in 182 S. W. 66, and as to the Supreme Court’s opinion 
in 215 S. W. 842. 

The policy was issued June 7, 1913, for a period of six months, to 
cover a stock of lumber belonging to defendant in error, located on the 
switch of the Gulf & Texas Railroad at Grigsby, Tex. On July 11, 1913, 
the lumber was totally detroyed by fire. The principal defense urged 
upon the trial was that defendant in error failed to comply with the fol- 
lowing clause in the policy: 


“Record Warranty Clause, 


“Sec. 1. The assured will take a complete itemized inventory of 
stock on hand at least once in each calendar year and within twelve 
months of the last preceding inventory, if such has been taken. Unless 
such an inventory has been taken within: twelve calendar months prior 
to the date of this policy, and together with a set of books showing a 
complete record of business transacted since the taking of such inventory, 
is on hand at the date of this policy, one shall be taken within thirty 
days after the date of this policy, or in each and either case this entire 
policy shall be null and void.” 

Defendant in error, by supplemental petition, answered and specially. 
pleaded that plaintiff in error, by and through its duly authorized agents, 
had waived the breach, if any there was, of said record warranty clause, 
and was estopped from setting up same as a defense, to which plaintiff 
in error replied by general denial. 

Upon conclusion of the testimony, plaintiff in error asked for a per- 
emptory instruction in its favor, which was refused by the court, and 
whether the court erred in refusing to instruct a verdict for plaintiff in 
error is the principal question for determination. Plaintiff in error com- 
plains : 


First. “The court erred in refusing, and further erred in not giving 
in charge to the jury, defendant’s first requested charge, which is a per- 
emptory instruction for it, for the reason that the undisputed evidence 
shows that the record warranty clause contained in the policy sued on was 
breached by the assured, and further shows that there was no waiver 
of such breach upon the part of the company and further because the 
extent of his loss herein.” 
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Under this assignment plaintiff in error submits the following pro- 
positions: 

(1) “The undisputed evidence showing a breach of the record war- 
ranty clause contained in the policy sued on, and there being no waiver 
of such breach, the trial court should have directed a verdict for the de- 
fendant insurer.” 


(2) “A waiver or estoppel cannot be based upon a mistake of law, 
and if either the agents or the plaintiff were of the opinion that plain- 
tiff’s list constituted a compliance with the clause, same arose from a mis- 
take of law as applicable to the facts.” 


That the inventory or list of lumber furnished by defendant in error 
to plaintiff in error was not a substantial compliance with the record 
warranty clause in the policy is held by the Supreme Court in this case 
on former appeal. 215 S. W. 842. The question now is: Was the same 
waived by plaintiff in error’s agents at the time the policy was issued? 

Defendant in error testified: 


“T applied to the Sublet Insurance Agency for this insurance, and 
Miss Jennie Harris and J. Thos. Hall were the agents for the company. 
I know that at that time these parties issued various other insurance pol- 
icies in other companies. They did this by signing their names to the 
policies—that is, the name of the Sublet Insurance Agency—and they 
collected premiums on these insurance policies. With reference to the 
7th day of June, 1913, the date of the issuance of this policy, it was 
several weeks before that that I applied to Miss Jennie Harris for insur- 
ance upon this lumber. I first went to them some time in May, I don’t 
know what time, and told Miss Jennie Harris, about having the lumber. 
I told her about having the lumber piled out at Grigsby, and could not 
ship it, and wanted to insure it, and Miss Jennie told me how to get 
this insurance. I applied to Miss Jennie Harris for the insurance. 
She did not issue the policies then because I could not give 
her the inventory with reference to location, number of feet, etc. 
of the lumber, which she said was necessary. She told me to have the 
inventory made of the lumber, each pile and where it was, and the kind. 
In pursance of this information and request, I had Mr. John Rhodes to 
take an inventory of this lumber. I did not get the insurance when I first 
applied for it, because I was informed I had to get an inventory of the 
lumber. I was here in the town of Nacogdoches June 7th, the day the 
policy was issued, and I brought an inventory with me, and showed it to 
Mr. J. Thos. Hall and Miss Jennie Harris. I left a copy of the in- 
ventory with them. Mr. Hall figured it. I furnished to Miss Jennie 
Harris and Mr. Hall and the Sublet Insurance Agency this inventory 
which you now’show me. Mr. Hall had in his possession a copy of this 
inventory, and figured from it the amount of the insurance that I could 
carry at the time the policies were issued to me. They did not demand 
of me any further inventory than this. They stated to me that the in- 
ventory constituted a compliance with the record warranty clause con- 
tained in the policy. I paid to the Sublet Insurance Agency the premium 
for this insurance. They have never paid it back to me, and neither has 
the Camden Fire Insurance Association paid it back, and they have not 
paid me for the loss of my lumber. Mr. J. Thos. Hall and Miss Jennie 
Harris expressed themselves as being pleased with this inventory, and 
that it was satisfactory. It was after the fire, after the lumber had been 
burned. before I heard that the insurance company raised any question 
about this inventory. I had not heard it before the fire. I paid the pre- 
mium to them. They had a copy of this inventory, and at the time the 
policy was issued they to!d me to make an inventory of the lumber, and 
this is the inventory that I had taken. This is the kind of inventory they 
instructed me to make. I told her [Miss Jennie Harris, agent for the 
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insurance company] that the lumber was on the switch at Grigsby, but 
I did not tell her how much I wanted to insure it for. I did not tell 
her how much I wanted to insure it for, because I did not know how 
much was there. I told her I wanted insurance on it, that I only wanted 
it for about six months, that I wanted a little time to get ready to ship it; 
and she told me how she was doing this thing and then told me to get an 
inventory of it, the number of pieces and where it was, and I did so and 
presented it to her, and she gave me the insurance. She said they de- 
manded an inventory of this character.” 


J. Thos. Hall, agent and witness for plaintiff in error, testified: 


“T was acting as the agent for this company and a number of other 
companies at that time here in Nacogdoches. I had blank forms of 
insurance policies in my office, signed by the president and secretary of 
the various insurance companies, and all that was necessary for me to 
do was to determine whether I would accept the risk and counters‘gn 
the policy here at Nacogdoches, and I did not have to send the policy 
to the company for its signature. I had authority to issue policies myself 
—that is, the Sublet Insurance Agency had that authority—and I 
collected the premiums on the policies. I inspected the risks 
for the companies here at Nacogdoches, and the _ surrounding 
territory in which I wrote insurance. I run accounts with the 
insurance companies, and would remit from time to time as I would col- 
lect premiums, retaining my commission upon the policies that I wrote. 
Miss Jennie Harris was the policy writer, was connected with my com- 
pany or agency at that time, and she had the authority and signed pol- 
icies for the companies in the same capacity as I did. That is her sig- 
nature there on that policy. She would sign the name to these policies 
for the company. She had authority to sign these policies and deliver 
them. She also collected premiums and performed the same work that 
I performed in connection with insurance business here. The records 
: my office show these policies were outstanding at the time of the 

re.” 

Miss Jennie Harris, witness for plaintiff in error testfied: 


“T was connected with the Sublet Insurance Agency when these pol- 
icies were written. They were wr'tten on the 7th day of June, 1913. 
I did all the work in the office, including the writing of the policies 
themselves. I wrote these two policies of insurance, one in the Camden 
Fire Insunance Association, the other in the German American Fire In- 
surance Company, for Mr. Yarborough.” 


John Rhodes, witness for defendant in error, testified: 


“I went to Grigsby in the month of May, 1913, for the purpose of 
getting an inventory of Mr. Yarborough’s lumber. I went there at the 
request of Mr. Yarborough. In taking that inventory I took an inven- 
tory of each piece and when the lumber was placed there I had it all 
piled separately, stacked in even lengths; that is, the 1x4’s, 1x6’s and 
1x8's, etc., so that they could be easily counted; and I counted it pile 
by pile, length, width, and thickness, until I went through the entire 
stock. I would say that that is the same inventory that I took. I visited 
the switch after the fire, and all the lumber was totally burned up. The 
inventory shows the number of pieces, size, length and total board feet.” 


Tt is shown by the proof, and not in any way denied, that J. Thos. Hall 
and Miss Jennie Harr's were the duly authorized and acting agents for 
plaintiff in error. The jury found, upon special issues submitted by 
the court: ‘ 

That plaintiff in error’s local agents, Hall and Harris, informed de- 
fendant in error, before the policy was issued, that it was necessary for 
him to complete and submit to them an inventory of the lumber to be 
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insured; that said agents instructed defendant in error how said inven- 
tory should be taken, and the requirements of same; that defendant in 
error prepared the inventory or list of lumber attached to his petition, 
in accordance with instructions given him by said agents, that he pre- 
sented said inventory to said agents before the policy was is- 
sued; that said agents examined and approved said inventory; 
that said agents examined and approved said inventory as a 
comphiance with the record warrant clause in said policy; that said 
agents did, on June 7, 1913, and before the policy was issued, state to 
defendant in error that the said list or inventory of lumber constituted 
a compliance with the record warranty clause contained in the policy; 
that the action of plaintiff in error, by and through its said agents, in 
accepting defendant in error’s inventory, and their instructions to him as 
to how said inventory should be taken, and its requirements, and the 
approval of said inventory, and the acceptance of the premiums paid by 
defendant in error for said insurance policy, and the delivery of said 
policy to defendant in error, did lead the defendant in error to believe 
that said list or inventory of lumber constituted a compliance with the 
provisions of the record warranty clause contained in the policy; and 
that plaintiff in error’s said agents accepted the said list or inventory 
of lumber as a full compliance with the provisions of said record war- 
ranty clause. 


[1] We hold that the plaintiff in error waived the noncompliance 
with the record warranty clause, and that it is now estopped to set up 
same as a defense to this suit. The agents of plaintiff in error knew, at 
the time defendant in error presented to them the inventory of the 
lumber, whether it was such as they had requested, and whether it com- 
plied with the record warranty clause in the policy. They had full 
knowledege of the existing facts, and that defendant in error was en- 
deavoring to act under their instructions in supplying them with the list 
or inventory of the lumber, and, according to defendant in error’s testi- 
mony, they examined and accepted the said inventory, and stated that 
same was satisfactory and in compliance with the said _ record 
warranty clause. It appears from the record that defendant in 
error believed that he was meeting the requirements of plain- 
tiff in error; that he, in good faith, attempted to comply with every de- 
mand made, and paid his money for said insurance policy, without any 
knowlege or intimation from any source that any condition had not been 
met. The plaintiff in error’s agents accepted the inventory and issued 
the policy, without in any way questioning the sufficiency of the com- 
pliance with the said record warranty clause, and they nowhere in their 
testimony say that the facts found by the jury are not true. The law 
is well settled that where the insurer at the time of the issuance of a 
policy of insurance, has knowledge of existing facts which, if insisted 
upon, would invalidate the contract from its very inception, such knowl- 
edge constitutes a waiver of conditions in the contract inconsistent with 
the known facts, and the insurer is estopped thereafter from asserting 
the breach of such conditions. 


But plaintiff in error contends that the waiver cannot avail defend- 
ant in error, because, if a waiver, it is one based upon a mistake of 
law, and that a waiver or estoppel cannot be based upon a mistake of 
law, and that if either the agents of plaintiff in error or the defendant 
in error were of opinion that defendant in eérror’s list or inventory of 
lumber constituted a compliance with the record warranty clause of the 
policy, same arose from a mistake of law as applied to the facts. We 
do not understand that to be the questoin involved here. The question 
here is whether the plaintiff in error’s agents accepted the inventory 
furnished by defendant in error as a compliance with the record war- 
nanty clause contained in the policy, and whether by their wonds coupled 
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with their acts, they led defendant in error to believe that he had fur- 
nished an acceptable inventory to them. These questions were sub- 
mitted to the jury, and they found against plaintiff in error, and we 
think the evidence amply supports their finding. That plaintiff in error’s 
agents had the power to waive any defect in the inventory is not ques- 
tioned; and that any acts, declaration, or course of dealing by an in- 
surer, with knowledge of the facts constituting a breach of condition 
in a policy, leading the person insured honestly to think, if conforming 
thereto, forfeiture of his policy will not be incurred, followed by con- 
formity om his part, estops the insurer from insist'ng on the forfeiture, 
is equally well settled. As was said in the case of Gurnett v. Atlas Mu- 
tual Insurance Company, 124 Iowa 547, 100 N. W. 542: 


“The law is charitable enough to assume, ‘n the abseace of any 
showing to the contrary, that an insurance company intends to execute 
a valid contract in return for the premfum received; and when the pol- 
icy contains a condition which renders it void at its inception, and this 
result is known to the insurer, it will be presumed to have intended to 
waive the condition, and to execute a binding contract, rather than to 
have deceived the insured into thinking his property is insured when it 
is not, and to have taken his money without consideration.” 

See R. C. L. vol. 14, p. 1158, § 339; R. C. L. vol. 14, p. 1166 § 
348, note 18; R. C. L. vol, 14, p. 1181, §§ 357, 359; Insurance Co. v. 
Ende, 65 Tex. 123; Wagner & Chabot v. Insurance Co., 92 Tex. 549, 
50 S. W. 569; 19 Cyc. 777; Camden Fire Insurance Ass’n v. Wandell 
195 S. W. 289; Home Fire Ins. Co. v. Wilson, 118 Ark. 442, 176 S. W. 
688, L.R. A. 1918E, 409; Western Assurance Co. v. Hillyer Co., 167 
S. W. 816; West v. West, 9 Tex, Civ. App. 475, 29 S. W. 245; Life & 
Casualty Ins. Co. v. King, 137 Tenn. 685, 195 S. W. 585, 589; New 
Jersey Fire Ins. Co. v. Baird, 187 S. W. 356; National Fire Ins. Co. 
v. Carter, 199 S. W. 507. 

Plaintiff in error’s second and fourth ass'gnments of error raise in 
different form the same question as is presented in its first assignment, 
and what we have said as to that disposes of these assignments. In its 
third assignment plaint'ff in error complains: 

“The court erred in refusing, and further erred in not granting 
the motion, of defendant for judgment upon the answers of the jury 
to the special issues submitted to them, for the reason that under the 
findings of such jury, it is apparent that the purpose of the list of 
lumber taken by plaintiff, as testified about, was for the purpose only of 
allowing plaintiff and defendant’s agents to ascertain the amount of in- 
surance to which the plaintiff was entiled.” 


Plaintiff in error insists that by the first six special issues, and the 
answers of the jury thereto, the jury found, in substance, that defendant 
instructed plaintiff to take an inventory of the lumber for the purpose 
only of determining how much insurance to write, and that defendant 
in error had this inventory taken for the purpose of determining to 
how much insurance he was entitled. It is true that the inventory was 
for the purpose of showing the value of the property to be insured, 
but it is equally true that that was not the only purpose. By the sev- 
enth to twelfth issues, inclusive, and the answers of the jury thereto, 
the jury found that on June 7, 1913, and before the policy was issued, 
defendant in error had made and presented to plaintiff in error’s agents 
at their request an inventory of the lumber to be- insured, which in- 
ventory they examined and accepted as a compliance with the record 
warranty clause in the policy, and at the time stated to defendant in 
error that the inventory of the lumber constituted a compliance with the 
record warranty clause in the policy. The jury also found, in answer 
to special issue No. 11, that the action of the plaintiff in error’s agents 
in accepting defendant in error’s inventory, and their instructions to 
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him, and the approval of the inventory, and the acceptance of the pre- 
mium, and the delivery of the policy to defendant in error led 
the defendant in error to believe that the inventory of lumber, 
which he had made at their request and under their  instruc- 
tions, and which they had examined, approved and _ accepted, 
constituted a compliance with the record warranty clause of 
the policy. This being true, under the findings of the jury, plaintiff in 
error’s agents waived said provision of the policy, and it was the duty 
of thee court to refuse plaintiff in error’s motion fer judgment, and to 
render judgment for defendant in error on the answers of the jury. 

By its fifth, sixth, seventh, eighth, and tenth assignments of error, 
plaintiff in error complains that the answers of the jury to the ninth, 
tenth, eleventh, twelfth, and thirteenth special issues are against the un- 
disputed evidence, and are without evidence to support them, and should 
be set aside. These assignments are overruled. There is ample evi- 
dence to support the verdict of the jury. 


[2, 3] The eleventh assignment of error is: 


“The court erred in permitting the plaintiff to testify and further 
erred in not sustaining defendant’s bill of exception No. 4.” 


Bill of exception No. 4 recites: 


“Be it remembered upon the trial of the above cause, while the 
plaintiff was upon the stand testifying in his own behalf, he was asked 
by his counsel this question: ‘I will ask you is this—is this the kind of 
inventory they instructed you to make? A. Yes, sir.’ To which ques- 
tion and answer the defendant objected and moved to strike out, on the 
ground that the same called for the conclusion of the witness, which ob- 
jection and motion were by the court overruled, to which ruling of 
the court defendant excepted, and tenders this its bill of exception No. 4.” 

Defendant in error on the trial of the case below, as plaintiff, testified: 


“I applied to Miss Jennie Harris for the insurance. She did not is- 
sue the policy then, because I could not give her the information with 
reference to the location, number and feet, etc., of the lumber, which she 
said was necessary. She told me to have an inventory made of the lum- 
ber. * * * In pursuance with this information and request I had 
Mr. John Rhodes to take an inventory of this ‘umber. I furnished 
Miss Jennie Harris and Mr. J. Thos. Hall of the Sublet Insurance 
Agency [agents representing plaintiff in error] this inventory which you 
now exhibit before me. They did not demand of me any further in- 
ventory than this. They stated to me that the inventory constituted a 
compliance with the record warranty clause contained in the policy. I 
paid them the premium for the insurance. J. Thos. Hall and Miss Jen- 
nie Harris expressed themselves jas being pleased with this inventory 
and said that it was satisfactory. They told me to make an inventory of 
the lumber and this is the inventory that I had taken. This is the kind 
of inventory they instructed me to make.” 


It is evident that the question and answer related to the request of 
the plaintiff in error’s agents to defendant in error for an inventory, and 
their statement to him that it would be necessary for him to make and 
present to them in inventory before they could issue any policy of in- 
surance, and also related to the kind of an inventory they instructed him 
to make, and that he was testifying, with the inventory before him 
at the time, that it was the kind of inventory they requested. We think 
the testimony was admissible to show what kind of inventory was con- 
templated, or desired and necessary; but, if it be conceded that the ob- 
jection should have been sustained, it is difficult to conceive how the state- 
ment could have injured the rights of plaintiff in error. If error, it was 
harmless error. 

[4] Plaintiff in error’s ninth assignment of error is as follows: 
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“The judgment is excessive as to interest.” 

The policy-sued on provides: 

“The sum for which this company is liable, pursuant to this policy, 
shall be payable sixty days after due notice, ascertainment, estimate, 
and satisfactory proof of the loss have been received by this company, 
in accordance with the terms of this policy.” 

Plaintiff’s petition alleged that proof of loss had been made on October 
13, 1913, but this was dened by defendant. The plaintiff testified that he 
made proper proof, but the record does not disclose the date of such 
proof. The fire occurred July 11,. 1913, and the suit was filed January 
21, 1914. Judgment was rendered March 2, 1920. Plaintiff testified that 
he made this proof of loss before the filing of the suit, but did not testify 
to the exact date of making such proof of loss. The judgment of the 
court grants interest from and after December 3, 1913, which would 
not be 60 days after the date of proof of loss alleged in plaintiff’s petition 
to wit, October 13, 1913. It may be that the date December 3 1913, from 
which interest is allowed in the judgment, is an error in the record, and 
may have been intended for December 13; but, be that as it may, we 
must take the record as we find it, and so hold that it was error to grant 
interest from December 3, 1913. However, as the matter is developed 
sufficiently for us to determine it, the proof showing that proof of loss 
was made, but not showing the date of making such proof, we will here 
add the 60 days to the date of filing of the suit, January 21, 1914 
making March 23, 1914, the date from which interest should have 
been allowed, and here render the judgment that should have been 
rendered below, to wit, judgment for defendant in error, plaintiff be- 
low, for $2,712, being $2,000 principal, and $712 interest at six per cent. 
from March 23, 1914, to date of judgment, March 2, 1920, the said judg- 
ment to bear interest at the rate of 6 per cent. per annum from and after 
March 2, 1920. 

Finding no reversible error in the record, the judgment will be re- 
formed as to the interest, as above indicated, and the judgment, as re- 
formed, affirmed. The costs of this appeal will be taxed against de- 
fendant in error. 


Reformed and affirmed. 


PHILADELPHIA UNDERWRITERS’ AGENCY OF FIRE ASS’N 
OF PHILADELPHIA v. MOORE. (No. 184—3221.) 


(Commission of Appeals of Texas, Section A. March 23, 1921.) 
229 Southwestern Reporter 490. 


1. INSURANCE—PLACING DEED IN ESCROW NOT CHANGE IN 
INTEREST OF INSURED UNDER FIRE POLICY. 


Change of interest of insured within a provision avoiding a fire policy 
therefor did not result from the execution of a deed and placing it in es- 
crow with a bank, where the condition on which its delivery was to be 
made was unfilled, and the deed was not delivered by the bank at the time 
of the fire. 

(For other cases, see Insurance, Dec. Dig. § 328[8].) 
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2. INSURANCE-—CONSTRUCTION AGAINST FORFEITURE. 
Provisions of forfeiture in fire policies will be construed with strict- 
ness, and clear and unambiguous language and acts plainly within such 
language are necessary before a forfeiture is enforced. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3. INSURANCE — FORECLOSURE WHEN “COMMENCED WITH 

KNOWLEDGE OF INSURED.” 

A proceeding commenced with “knowledge of insured” within pro- 
vision of fire policy, providing that it should be void if with knowledge 
of the insured foreclosure proceedings be commenced, etc., means fore- 
clasure commenced: with insured’s knowledge, and not a foreclosure of 
which he gains knowledge after it is filed, but knowledge of immediate 
purpose to file is tantamount to knowledge of commencement. 

(For other cases, see Insurance, Dec. Dig. § 328[14].) 


4. INSURANCE—OPINION THAT FORECLOSURE SUIT WOULD 
BE FILED NOT KNOWLEDGE THEREOF UNDER FIRE 
POLICY. 

The fact that insured had an opinion that one holding a lien against 
the insured property would file foreclosure suit against him if he did not 
meet his obligation did not render filing of suit a commencement of the 
foreclosure with knowledge of insured, within a provision avoiding the 
policy in that event. 


(For other cases, see Insurance, Dec. Dig. § 328[14].) 


Error to Court of Civil Appeals of Eighth Supreme Judicial District. 


Suit by H. E. Moore against the Philadelphia Underwriters’ Agency 
of Fire Association of Philadelphia. From a judgment of the Court of 
Civil Appeals (202 S. W. 990), affirming a judgment for plaintiff, de- 
fendant brings error. Affirmed. 


Locke & Locke, of Dallas, for plaintiff in error. 
McClellan & McClellan, of Gatesville, for defendant in error. 


MERCHANTS’ & MANUFACTURERS’ LLOYD’S INS. EXCH. et at. 
v. SOUTHERN TRADING CO. OF TEXAS. (No. 194—3249.) 


(Commission of Appeals of Texas, Section B. March 16, 1921.) 
229 Southwestern Reporter 312. 


1. INSURANCE — ANTITECHNICALITY LAW DOES NOT AF- 
FECT RECORD WARRANTY CLAUSE. 


The antitechnicality law does not affect the record warranty clause 
in a fire policy. ; 


(For other cases, see Insurance, Dec. Dig. § 335[3].) 
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2. INSURANCE— RECORD BOOKS MUST REASONABLY AF- 
FORD DATA CONTRACTED FOR IN FIRE POLICY. 


Under a necord warranty clause in a fire policy, the books themselves 
must reasonably and fairly afford the data contracted for, and resort can- 
not be had to extraneous sources for supplying this data in respect to 
matters essential to a substantial compliance. 


(For other cases, see Insurance, Dec. Dig. § 335[3].) 


3. INSURANCE— BOOKS HELD INSUFFICIENT UNDER REC- 

ORD WARRANTY CLAUSE IN FIRE POLICY. 

Where personal property, going into two buildings covered by two 
separate fire policies in separate amounts, was entered in insured’s books 
in such a manner that the books themselves furnished no data from which 
it could be said that any of the property insured was covered by one or 
the other of the policies, there was no compliance by insured with the 
recoud warranty clause requiring a complete record of business trans- 
acted. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 


4, INSURANCE—FAILURE TO COMPLY WITH RECORD WAR- 

RANTY CLAUSE DID NOT AFFECT POLICY IN SO FAR AS 

T INSURED BUILDING. 

Failure to comply with record warranty clause in a fire policy did 
not affect the validity of the policy in so far as it insured the building, 
although the policy provided that a noncompliance with such clause would 
render the entire policy null and void. 


(For other cases, see Insurance, Dec. Dig, § 335[5].) 


5. INSURANCE — UNDERWRITERS HELD BOUND ONLY FOR 
THEIR PROPORTION OF LOSS AS DESIGNATED BY POL- 
sts 
Several underwriters issuing fire policies substantially under the 

Lloyd’s insurance system could only be held bound severally for their 

proportion of a loss as designated in the policy. 
(For other cases, see Insurance, Dec. Dig. § 609.) 


6. INSURANCE— FIRE INSURANCE ASSOCIATION COULD BE 

SUED IN NAME OF ASSOCIATION. 

An association of underwriters issuing fire policies, in all respects 
substantially an arrangement under the J.loyd’s insurance system as adopt- 
ed in the United States, there being a trust fund administered by attor- 
neys in fact, was such an association as is authorized to be sued in the 
name of the association under the statutes. 

(For other cases, see Insurance, Dec. Dig. § 13.) 


Error to Court of Civil Appeals of Second Supreme Judicial District. 

Suit by the Southern Trading Company of Texas against the Merch- 
ants’ & Manufacturers’ Lloyd’s Insurance Exchange and others. From a 
judgment of the Court of Civil Appeals (205 S. W. 352), affirming a de- 
cree for plaintiff, defendants bring error. Judgments of district court and 
Court of Civil Appeals reversed, and cause remanded to former, with in- 
structions to render judgment in favor of plaintiff. 


E. H. Ratcliff and Bryan, Stone & Wade, all of Fort Worth, for 
plaintiffs in error. 
Thos. H. Ball, of Houston, and Lockett & Rowe, of Fort Worth, 


for defendant in error. 
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MARINE. 


GOSHI KAISHA YAMAMOTO SOHONTEN v. FRANCE & 
CANADA STEAMSHIP CO., Limitep. 


(New York Supreme Court, Appellate Division, First Department. 
Apmil 29, 1921.) 


188 New York Supplement 131. 


2. INSURANCE—CHARTERER, WHO HAD AGREED TO IN- 
DEMNIFY OWNER AGAINST LOSS HAD INSURABLE IN- 
TEREST TO FULL VALUE OF SHIP. 


Chaterer, having agreed to indemnify owner against loss on failure 
to return ship, had an insurable interest to the full value of the ship. 


(For other cases, see Insurance, Dec. Dig. § 115[8].) 


Appeal from Special Term, New York County. 

Action by the Goshi Kaisha Yamamoto Sohonten against the France 
& Canada Steamship Company. From an order granting a motion for 
the issuance of a commission and letters rogatory for the examination 


of witnesses in Japan, plaintiff appeals. Order reversed, and motion 
dented. 


Argued before Dowling, and Laughlin, Page, Merrell, Greenbaum, 


JJ. 


Hunt, Hill & Betts, of New York City (Leavitt J. Hunt, of New 
York City, of counsel), for appellant. 

Patterson, Eagle, Greenough & Day, of New York City (Carroll G. 
Walter, of New York City, of counsel, and Edward J. Patterson, of 
New York City, on the brief), for respondent. 


Pace, J. The steamship Kageshima Maru, a vessel owned by the 
Government Iron Foundry of Japan, was chartered to the plaintiff 
by a contarct of custody from the year 1913 to the year 1919. This 
contract of custody provided for the insurance of the vessel for the 
benefit of the Iron Foundry as against ordinary marine losses, and pro- 
vided in article 9, in the event that plaintiff should fail, “due to the 
ship’s loss, stranding or any other calamity, to return the vessel and 
fittings, * * * the Iron Foundry may _ withhold the insurance 
money.” And it further provided: 

“Art. 10. In the event that the vessel and fittings are lost or damaged, 
and the Iron Foundry is unable to recover all such losses in accordance 
with the provisions of the article 9, the Shosho Yoko shall jointly with 
their guarantor indemnify such loss or damage claimed by the Iron 
Foundry, whatever the cause of loss or damage may be.” 

The contract provided for the payment of a certain hire for the use 
of the steamship. On February 8, 1917, the plaintiff, through its ship- 
broker in New York, subchartered the steamship to the defendant by 
a charter party which provided as follows: 

“Charterers to insure or keep insured at their expense, but for own- 
ers’ benefit the steamer against war risk on a valuation of £180,000. * * * 
Policies to be lodged, when furnished, with B. W. Lougheed, Inc., and to 
be made out in their name.” 





92 Insurance Law Journal, Vol. 58. [ July, 1921 


The vessel was chartered to the defendant for four round trips, to 

be operated by the captain and crew of plaintiff, to carry merchandise 
for the French government, and was delivered to the defendant in New 
York on June 26, loaded by defendant, and sailed for France July 4, 
1917. On June 30, 1917, the French government assumed the war 
risk for the steamer by a written instrument, which provided that it 
was— 
“understood that the government assumes [that] the above-mentioned 
risk on the value of the vessel calculated at the rate of £40 sterling per 
ton deadweight, but this value cannot in any case be more than the 
amount that the France & Cariada Steamship Company, Limited, will 
pay the owners in the event of the vessel being lost.” 

As the Kageshima Maru was of 7,000 tons deadweight, the French 
government would be liable to pay £280,000; but as the amount was 
limited to the amount that the France & Canada Steamship Company, 
Limited, was required to pay to the owners, the government was liable 
to pay only £180,000. 

In August 1917, plaintiff furnished to defendant proof of loss of the 
vessel, which proof was submitted by the defendant to the French 
government. The French government deposited this insurance money, 
£180,000, or $855,337.51, with J. P. Morgan & Co. upon defendant’s 
vouchers and plaintiff’s proofs of loss. Defendant, in September, 1918, 
accepted assignments against this insurance fund for indebtedness of 
plaintiff, and after defendant received the moneys from the French gov- 
ernment it paid therefrom in January, 1919, the sum of $186,416.92 to 
the Morse Dry Dock on account of the plaintiff's indebtedness. The 
action is brought to recover $668,920.58, the balance of said insurance 
money. 

Commissions were issued by the plaintiff to take the testimony of 
certain witnesses in Japan whereby it proved that the plarntiff, under 
the contract of custody, had agreed with the Government Iron Foundry 
to pay £150,000 for failure to return said steamship. The Government 
Iron Foundry is owned and operated by the Japanese government, 
and it was stated in answer to certain questions that this settlement was 
made with the consent of the Japanese officials. The defendant moved 
for a commission for the purpose of further examining the witnesses 
who testified to this settlement and letters rogatory to examine the 
government officials in regard thereto. 

[1, 2] I cannot see the slightest relevancy or materiality of the testi- 
mony that the defendants desire to take. The Japanese government has 
made no demand for payment of this war risk insurance and under its 
contract of custody it had no claim for war risk insurance. The only ob- 
ligation on the part of the plaintiff to take out marine policies for the 
benefit of the Japanese government was against the ordinary marine 
risks. The liability of the plaintiff to pay to the Iron Foundry as rep- 
resenting the Japanese government was for failure to return the vessel 
for any cause whatever. It was therefore an obligation against the 
plaintiff and its guarantor. The plaintiff, as charterer, had an insurable 
interest to the full value of the ship. It was a special owner, because of 
its liability to pay to the government for her at an agreed price. Oliver 
v. Greene, 3 Mass. 133, 136, 3 Am. Dec. 96. 

The defendant agreed to insure against war risks for the benefit of 
the owner and to deposit the policies with the plaintiff's agent in New 
York. The defendant ‘insured the vessel, and has recovered from the 
French government the full amount to which it had been agreed be- 
tween the plaintiff and defendant that war risk insurance should be 
secured. That this amount is less than the full insurable value of the 
ship appears from the fact that the French government assumed the 
liability therefor to the amount of £280,000, qualified, however, by the 
provision that the amount to be paid should not be more than the de- 
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fendant was lable to pay; and the defendant’s liability to pay to this 
plaintiff was put forward as the claim against the French government, 
and was recognized by it and payment of that amount made. The 
amount that the plaintiff has to pay the Japanese government has no 
materiality to the issues in this suit. 


{[3] Ordinarily the court will not pass upon the relevancy or mate- 
riality of the testimony sought to be adduced by a deposition on the ap- 
plication for the granting of the commission. Where, however, as in 
this case, a large sum of money is in the possession and subject to the 
risks of the business of the moving party, and a long delay of the trial 
will ensue, the court will more carefully scrutinize the moving papers, 
and, if the testimony is irrelevant and immaterial, deny the motion. 

The order will therefore be reversed, with $10 costs and disburse- 
ments, and the motion denied, with $10 costs. All concur. 


GUINNESS er aL. v. PHCQENIX: ASSUR. CO., LIMITED, OF LON- 
DON. 


(New York Supreme Court, Appellate Division, First Department. April 
29, 1921.) 


188 New York Supplement, 137. 


4. INSURANCE — PARTIES SUING ON POLICY FOR MARINE 
INSURANCE HELD ENTITLED TO EXPENSES FOR DE- 
FENDING CONDEMNATION IN BRITISH PRIZE COURT. 


A provision in a war risk clause of marine insurance, “warranted not 
to abandon in case of capture, seizure, and detention unt‘! after con- 
demnation of property insured, nor until 90 days after notice of said 
conder:nation is given to this company,” was equivalent to the “sue and 
labor” clause usually found in such contracts, and where the resistance to 
condemnation in the British prize count of the goods as German contra- 
band was made at the request and with the co-operation of the attorneys 
for the insurance company, and on their behalf as well as that of plain- 
tiffs, plaintiffs could recover the expenses of defense in the prize court. 


(For other cases, see Insurance, Dec. Dig. § 489.) 


Appeal from Trial Term, New York County. 

Action by Benjamin S. Guinness and others against the Phoenix As- 
surance Company, Limited, of London. From a judgment in favor of 
the plaintiffs on a verdict directed by the court, and from an order de- 
nying a motion for new trial, defendant appeals. Affirmed. 


Argued before Clarke, P. J., and Dowling, Smith, Page, and Green- 
baum, JJ. 


Barry, Wainwright, Thacher & Symmers, of New York City (Her- 
bert Barry, of New York City, of counsel), for appellant. 

Van Vorst, Marshall & Smith, of New York City (Alexander B. 
Siegel, of New York City, of counsel, and Arthur B. Brenner, of New 
York City, on the brief), for respondents. 
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SMitH, J. This action is brought by the plaintiffs, as pledges of 
certain certificates of marine insurance issued by the defendant, which 
included war risk clauses which provided against capture, seizure, or 
destruction by men of war, by letters of marque, by taking at sea, 
arrests, restraints, and detainments of kings, princes, and people, au- 
thorized by and in prosecution of hostilities between belligerent na- 
tions. The action is brought upon 13 certificates issued by the defend- 
ant, of which 12 certificates cover parcels of lumber upon the steam- 
ship Miramichi, and one parcel on the steamship Belgia. The defend- 
ant is a company organized under the laws of Great Britain, but is 
lawfully doing business in this country as a foreign corporation duly 
authorized thereto. The shippers of the lumber were a copartnership 
doing business under the name of Hugo Forchheimer. The partner- 
ship consists of several persons, who were residents of Germany. One 
partner resided in the United States. ; 

Hugo Forchheimer on July 8, 1914, delivered to the steamer Belgia, 
at New Orleans, La., certain lumber for transportation to Catania, 
Sicily, via Hamburg, and received a bill of lading therefor. About 
July 15, 1914, a bill of exchange, the bill of lading, and invoice for the 
lumber were delivered to plaintiffs by Hugo Forchheimer. On August 
1, 1914, the defendant issued to Hugo Forchheimer a certificate of in- 
surance, which contained certain clauses which covered the insured 
against the risk of capture and condemnation as a prize. This certifi- 
cate was indorsed by Hugo Forchheimer, and transmitted to the plain- 
tiffs August 6, 1914. 

On July 28, 1914, Hugo Forchheimer delivered certain lots of lum- 
ber to the steamship Miramichi for shipment to Rotterdam and received 
bills of lading therefor, each containing a provision: “Notify Hugo 
Forchheimer, Frankfort, Germany.” The bills of lading and invoices 
for that lumber were transmitted to the plaintiffs about July 28, 1914, 
the date of their issuance. On the same day, July 28, 1914, the de- 
fendant issued a policy of insurance for each shipment, as appears by 
the certificate of insurance issued by the defendant August 4, 1914, to 
take the place of the said “policy.” The certificates each contained 
clauses which covered the insured against the risk of captuie and con- 
demnation as a prize. These transfers to: plaintiffs were to secure 
payment of moneys theretofore advanced. 


On the same day, August 4th, but after the issuance of the certifi- 
cates of insurance, war was declared by England against Germany. 
Prior to August 4, 1914, both of the vessels named above sailed from 
the United States, and while on the ocean after war had been declar- 
ed they were directed by their owners to proceed to Queenstown, Ire- 
land, where prior to August 31, 1914, the vessels and cargoes were 
seized as prizes, and proceedings for condemnation were instituted, 
and the cargoes were condemned as prizes about December 2, 1914. 
On or about August 29, 1914, these last certificates of insurance, in- 
dorsed in blank by Hugo Forchheimer, were delivered by his repre- 
sentative to the plaintiffs. On September 5, 1914, a paper purporting 
to assign the lumber to the plaintiffs was executed and sent to plain- 
tiffs by Hugo Forchheimer. 

The certificates of insurance were forms used in all business in this 
country. IF. Herrmann & Co. were managers of the defendant in 
New York, having charge of business written in this country, and E. 
T. Barry & Co. were general agents at New Orleans, La., and the 
forms above mentioned used in this instance had: the names of the 
managers as well as of E. T. Barry & Co. printed on them. These 
certificates were only valid when countersigned by E. T. Barry & Co. 


The plaintiffs have three other causes of action. Two of them were 
for expenses in defending the condemnation proceedings before the 
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prize court in Great Britain, and the third for $2,500 possible future 
expenses. This last cause of action was abandoned before the trial. 
The judgment directed by the court was for the full amount of the 
13 certificates of deposit and for the expenses incurred in defending 
the condemnation proceedings hereinbefore mentkoned. 


[1] The first question raised by the appellant in its brief is that the 
plaintiffs had no insurable interest in the property insured. This 
question was not raised, however, at the trial, and we do not deem it 
necessary to consider it here. If the question had been raised upon 
the trial the plaintiffs might have made further proof as to their 
rights as pledges of such policies or certificates to secure moneys 
theretofore advanced upon the cargoes which were in fact insured. 
It is unnecessary to cite authorities, however, to the propositions that 
a defendant must by proper request at the Trial Term urge the ob- 
jections which he may have to the plaintff’s recovery, and cannot for 
the first time naise such questions in an appellate court, especially as 
this defense was not pleaded, and where the defendant might have 
shown other facts which would have made the defense unavailing. 


[2] The second question raised by the appellant is as to the right of 
residents of this country to recover from a British corporation under 
a policy insuring property of a German subject against war risk, where 
the property was seized by the British after war was declared between 
Great Britain and Germany. This defense was dismissed at the trial, 
and we are of opinion that the defendant has no cause of complaint 
as against this ruling. This British company had its main office in this 
country in New York City; its general agents were here. It had an 
office in New Orleans, from which point this lumber was shipped. It 
was authorized to do business in New York, and also in Louisiana. 
The contract was made in this country. The insurance was payable 
here. Contracts by such a corporation, having authority to do busi- 
ness in this country, here made, and to be here performed, are held to 
be domestic contracts, to be governed by our laws, and not by the laws 
of Great Britain. We were not at war with Germany at the time of 
these transactions, and rights at least accruing to the residents of this 
country cannot be forfeited or construed by any laws of Great Britain, 
under whose sovereignty the defendant ccrporation was organized. 
Morgan v. Mutual Benefit Life Insurance Co., 189 N. Y. 447, 82 N. 
E. 438; Fletcher om Corporations, § 5722; Morawetz on Corpora- 
tions, § 967; Boehme v. Rall, 51, N. J. Eq. 541, 549, 26 Atl. 832; 
Pairpoint Mfg. Co. v. Philadelphia Optical & Watch Co., 161 Pa. 17, 
28 Atl. 1003; White v. Howard, 38 Conn. 342; Warren v. First 
National Bank of Columbus, 149 Ill. 9, 38 N. E. 122, 25 L. R. A. 746; 
Martine v. International Life Insurance Society of London, 53 N. Y. 
339, 13 Am. Rep. 529. 


[3] It is further contended, however, by the defendant, that, even 
though the pla‘ntiffs may sue to recover the amount of money due to 
them secured by this pledge, the action cannot be majntained, because 
the pledgee has recovered the full amount of the insurance certificates, 
and any part thereof over and above the amount secured by pledge 1s 
recovered in behalf of the German copartnership, which was at war 
with Great Britain at the time of the seizure. In Birge-Forbes Co. v. 
Heye, 251 U. S. 317, 40 Sup. Ct. 160, 64 L. Ed. 286, Judge Hlolmes 
says: 

“There is nothing ‘mysteriously noxious’ * * * in a judgment 
for an alien enemy. Objection to it in these days goes only so far as it 
would give aid and comfort to the other side [cit ng authorities]. 
Such aid and comfort were prevented by the provision that the 
sum recovered should be paid over to the Alien Property Custodian, 
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and the judgment in this respect was correct. When the alien enemy is 
defendant justice to him may require the suspension of the case [citing 
authorities ].” 

In the case at bar, however, within the account presented by the 
plaintiffs, the judgment recovered does not equal the amount for which 
the certificates were held in pledge, so that any sum recovered here 
will belong to the plaintiffs who are residents of this country, and no 
part thereof will be collected for the benefit of the subjects of Ger- 
many. Further, the war between Germany and England has now 
ceased. Subjects of Germany may now bring action for any debt ow- 
ing by a British subject, and even if this German firm would be enti- 
tled to any of the proceeds which it might theoretically use for the ben- 
efit of the foreign government, this country has full protection in the 
right of the Alien Property Custodian to take and hold the proceeds of 
the recovery until] peace shall have been declared. 

When we consider the reason of the rule forbidding a suit by an 
alien enemy, this judgment should not, in any event, be now reversed, 
when the full proceeds of this judgment will pass to the plaintiffs, resi- 
dents of this country. 

[4] The judgment is further challenged in the allowance to the 
plaintiffs of expenses in defending the condemnation proceedings be- 
fore the British prize court. It is not questioned that, if this policy 
contained a “sue and labor” clause, this expense would constitute a 
proper claim against the defendant. In the war risk clause is con- 
tained this provision: 

“Warranted not to abandon in case of capture, seizure and deten- 
tention until after condemnation of property insured nor until 90 days 
after notice of said condemnation is given to this company.” 

This clause is, as I read it, equivalent to the “sue and labor” clause 
usually found in contracts for marine insurance, and, if not, the re- 
sistance to this condemnation was made at the request and with the 
co-operation of the attorneys for the insurance company and in their 
behalf, as well as in behalf of the plaintiffs, which constitutes in my 
judgment a practical construction of the rights and duties of the 
plaintiffs in defending these condemnation proceedings before the 
British court, so that the recovery for the expenses thereof is, as I in- 
terpret the contract, directly within its terms. 

For the reasons thus indicated, we are of opinion that the verdict 
directed by the Trial Term was authorized, and the judgment thereup- 
on entered and the order appealed from should be affirmed, with costs. 
All concur. 
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ACCIDENT AND HEALTH. 


EMPLOYERS’ INDEMNITY CORPORATION y. GRANT. 
(No. 3492.) 


(United States Circuit Court of Appeals, Sixth Circu‘t. March 15 
1921.) 


271 Federal Reporter, 136. 


2. INSURANCE — DEATH INTENTIONALLY CAUSED BY AN- 
OTHER IS ACCIDENTAL, IF INSURED HAD NO REASON 
TO ANTICIPATE IT. 

Where a railway conductor armed himself to scare a passenger out 
of a toilet, from which he had refused to come on the conductor’s or- 
ders, and was shot and killed by the passenger before he had time even 
to threaten with his gun, his death was accidental, within an acc‘dent 
insurance policy, if he had no reason to anticipate that the passenger 
was armed, or that his action would tend to provoke a fatal encounter. 


(For other cases, see Insurance, Dec. Dig. § 455.) 


3. INSURANCE—WHETHER KILLING BY ANOTHER WAS AC- 
CIDENTAL IS FOR JURY, WHERE EVIDENCE IS CON- 
FLICTING., . 

Where insured was intentionally killed by another, and it is neces- 
sary to determine from conflicting evidence whether deceased by his 
wrongful conduct produced his death, or voluntarily and intentionally 
committed acts from which he foresaw or should have foreseen that 
death or injuny might result, the issue whether the death was accidental 
must be submitted to the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 


4. INSURANCE—EVIDENCE HELD TO REQUIRE SUBMITTING 

TO JURY WHETHER KILLING WAS ACCIDENTAL. 

In an action on an accident insurance policy to recover for the death 
of a railway conductor, who was killed by a passenger whom he had 
ordered out of a compartment, conflicting evidence as to the circum- 
stances preceding the shooting held to require submission to the jury 
of the issue whether the conductor had reason to believe that his act 
would provoke an encounter which might result in his death. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 


In Error to the District Court of the United States for the Eastern 
District of Michigan; Arthur J. Tuttle, Judge. 

Action by Myrtle Grant against the Employers’ Indemnity Corpora- 
tion. Judgment for plaintiff, and defendant brings error. Affirmed. 


H. I. Armstrong, of Detroit, Mich. (Sibley, Armstrong, McNair & 
Mead, of Detroit, Mich., on the brief), for plaintiff in error. 

Frank T. Lodge, of Detroit, Mich. (Lodge & Brown, of Detroit, 
Mich., on the brief), for defendant in error. 


Before Knappen and Donahue, Circuit Judges, and Westenhaver, 
District Judge. 
7——Vol. LVIII. 
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_  WEsTENHAvER, D. J. This action is based on a policy of accident 
insurance issued October 31, 1917, to Alexander Grant, by occupation a 
passenger conductor on the Wabash Railroad, whereby the plaintiff in 
error insured Grant “against loss resulting directly and independently of 
all other causes, from bodily injuries effected solely through external, 
violent and accidental means.” The insured having met his death while 
the policy was in force, Myrtle Grant, the beneficiary, brought this ac- 
tion and recovered judgment for the full amount of the policy. This 
error proceeding is prosecuted by the insurer to reverse that judgment. 
The main ground relied on for reversal is that the insured’s death was 
not accidental within the true meaning of the policy. This question was 
raised by a motion for a directed verdict and by numerous requests to 
charge, and is preserved by several of the assignments of error. The 
disposition of it requires a brief statement of the avidence. 

The insured, while on duty as a passenger conductor,. was on June 
12, 1918, shot and killed by a colored passenger, James Morgan, at 
Montpelier, Ohio, a junction and terminal point of the Wabash Rail- 
road. A few minutes before reaching Montpelier, Morgan, who had 
boarded the train at Chicago with a ticket entitling him to travel to 
Adrian, Mich., had entered the toilet room and had locked the door 
on the inside. The conductor’s duty, as evidenced by bulletins and 
rules offered in evidence, required him, while this train was lying at 
Montpelier, to see that the toilet room was closed, locked, and kept out 
of use. What happened thereafter depends on the testimony of three 
witnesses—Albert H. Doyle, an express messenger, Frank Anderson, 
a colored news agent, and James Morgan, the man who did the killing, 
and whose deposition was taken after he had been tried, found guilty 
of first degree murder, and sentenced to be electrocuted. This evi- 
dence, viewing it, as is our duty, in that aspect tending most favorably 
to support the verdict, tends to show these facts: 

The conductor, shortly after the train came to a stop, tried the 
toilet room door, and, finding it occupied and locked on the ins‘de, re- 
quested, directed, and finally ordered, Morgan to unlock the door and 
come out. Morgan answered some three or four times that he could 
not do so, notwithstanding the conductor repeatedly instructed him 
that all he had to do was to shove back the bolt and open the door. This 
conversation was exchanged in an ordinary manner and without any 
threats of violence or display of anger on either side. Morgan, for 
some unknown reason, was evidently unwilling to comply with the con- 
ductor’s order and vacate the toilet, and the conductor evidently in- 
terpreted his conduct and replies as a refusal so to do. At some time 
in the course of this controversy, if such it be, the conductor had stood 
on the arm and back of the car seat next to the toilet room and look- 
ed in over its glass top. What the conductor saw he related to no one. 
Morgan, however, says that he was then buttoning up his “pants,” 
and that his revolver was in a small handbag which he had with him. 
Anderson, the news agent, saw Grant try the door, but does not re- 
late, even if he heard, the remarks then exchanged. At some time, 
probably after Grant had left, Anderson also got on the arms of the 
car seat and looked in at which time he says Morgan was standing on 
the toilet seat in such an unusual position and attitude that he quickly 
jumped down. He saw, however, no revolver in Morgan’s possession. 

Grant left, and there is some discrepancy as to the space of time 
which elapsed before his return. He went to the express car, got a 
loaded revolver, and returned, followed by Doyle, the express messen- 
ger. In answer to some 1emarks, Grant said: ‘Well, I want to scare 
him out.” Upon returning he got up again on the arms of the car seat, 
holding by his left hand to an air valve at the side of the car, and, hold- 
ing the revolver with his right hand clasped around the cylinder, dis- 
playing both ends of it, he tapped lightly on the glass top of the toilet, 
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saying, “Come out of here.” At approximately the same time, and as 
soon as his head appeared above the wooden side of the toilet room, 
a pistol shot sounded, and Grant fell dead to the floor. This shot was 
fired by Morgan. The bullet entered Grant’s forehead just above and 
slightly to one side of the base of the nose. 

[1] A jury would be warranted in finding that the tapping, order, 
or request, and the appearance of Grant’s head above the wooden side 
of the toilet room, were substantially simultaneous with the firing of 
the shot, and that Grant had no knowledge that Morgan was armed, 
or, except as may be inferred from this statement of the evidence, was 
intending violence. All the testimony tends to show that Grant was in 
good humor and unexcited, and was not discourteous or violent, or 
threatening in speech or manner. Morgan’s testimony and counsel’s 
inferences, so far as they conflict, if at all, with the foregoing state- 
ment of the evidence, must in this proceeding be disregarded. 

The trial judge submitted to the jury the issue as to whether Grant’s 
death was due to accidental means. In doing so, he charged the jury 
in substance that they should approach this question from the stand- 
point of Grant at the time and under the circumstances as they ap- 
peared to him; that his death was not accidental, or covered by the 
policy, if Grant anticipated, or, under the circumstances, should have 
anticipated, the fact that Morgan might act in the way he did; and that 
the burden of proof was upon the beneficiary to show that Grant’s 
death was caused by an agency which, independently of all other caus- 
es, constituted an accident; but that, on the other hand, if Grant did 
not anticipate, or have reason to anticipate, in the light of all the cir- 
cumstances, that he would get shot, then his death was accidental, and 
the beneficiary might recower. 

[2] In submitting to the jury upon this evidence the issue as to 
whether Grant’s death was accidental, and in thus charging, we per- 
ceive no error against the insurer. Policies of accident insurance, in- 
demnifying agajnst death from external, violent, and accidental means, 
either with or without restrictive or defining language as to what is 
or is not accidental means, have often been considered by the courts. 
The law is well settled as to what is or is not accidental means within 
the meaning of a policy thus phrased; indeed, we discover no incon- 
sistency or conflict in the cases, either in the statement of the law or in 
the application of the law to the facts of the different cases. And 
because of this settled state of the law, and the absence of any con- 
flict in the cases, we do not deem it necessary to review the cases 
or to restate the general principles as to what is or is not accidental 
within the language of an accident insurance policy. It will be suff- 
qient to refer to a few of the leading cases. See U. S. Mutual Accident 
Ass’n v. Barry, 131 U. S. 100, 9 Sup. Ct. 755, 33 L. Ed. 60; Western 
Commercial Travelers’ Ass’n v. Smith (8 C. C. A.) 85 Fed. 401, 29 C. 
C. A. 223, 40 L. R. A. 653; Hutchceraft’s Ex’r v. Insurance Co., 87 Ky. 
300, 8 S. W. 570, 12 Am. St. Rep. 484. 

In some cases, however, the insured met his death, as the result of 
an intentional and designed killing of some third person, and if such 
killing was not the direct result of misconduct of the deceased, or was 
unforeseen and not reasonably to be anticipated by him, then his 
death is held to be the result of external, violent, and accidental means. 
For cases so holding, see the following: Robinson v. U. S. Mut. Ac- 
cident Ass’n (C. C.) 68 Fed. 825, affirmed on another ground 74 Fed. 
10, 20 C. C. A. 262; Railway Mail Ass’n v. Moseley (6 C. C. A.) 211 
Fed. 1, 127 C. C. A. 427; Utter v. Travelers’ Ins. Co., 65 Mich. 545, 
32 N. W. 812, 8 Am. St. Rep. 913; Furbush v. Maryland Casualty 
Co., 131 Mich. 234, 91 N. W. 135, 100 Am. St. Rep. 605; on second 
appeal 133 Mich. 483, 95 N. W. 55; Hutchcraft’s Ex’r v. Insurance Co., 
87 Ky. 300, 8 S. W. 570, 12 Am. St. Rep. 484; Richards v. Travelers 
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Ins. Co., 89 Cal. 170, 26 Pac. 762, 23 Am. St. Rep. 455; Insurance Co. 
v. Bennett, 90 Tenn. 256, 16 S. W. 723, 25 Am. St. Rep. 685; Ripley 
v. Railway Passengers’ Assurance Co., 2 Bigelow, Ins. Rep. 738, Fed. 
Cas. No. 11,854; Lovelace v. Travelers’ Protective Ass’n, 126 Mo. 
104, 28 S. W. 877, 30 L. R. A. 209, 47 Am. St. Rep. 638. Of these 
cases, the one last cited may be taken as typical. Lovelace, the insured, 
attempted to eject a man, who was drunken and boisterous, from the 
office of a hotel. In doing so, and in overcoming resistance, he used 
no other means than his hands, and while engaged in the effort the 
other drew a pistol and shot him, causing death. A recovery on the 
ground that the death was accidental was sustained, because Lovelace 
neither used nor attempted to use other than natural, physical means 
to eject by force, and while so doing did not know, nor have reason 
to believe, that the other person was armed. 

There is another group of cases, on which the plaintiff in error ma‘n- 
ly relies, in which the assured was killed by a third person, where re- 
oovery is not allowed; but in all! these cases the deceased engaged in 
an encounter under such circumstances that he invited his adversary to 
mortal combat, and e‘ther foresaw or should have foreseen that death 
or injury might resu't. See Taliaferro v. Travelers’ Protective Ass’n 
(8 C. C. A.) 80 Fed. 368, 25 C. C. A. 494; Hutton v. State’s Accident 
Ins. Co., 267 Ill. 267, 108 N. E. 296, L. R. A. 1915E, 127, Ann. Cas. 
1916C, 577; Meister v. General Accident, Fire & Life Ins. Co., 92 Or. 
96, 179 Pac. 913, 4 A. L. R. 718. Of these cases Taliaferro v. Travel- 
ers’ Protective Ass’n may be taken as typical. The deceased had 
drawn a revolver and had struck his adversary in the face before the 
latter drew his revolver and fired, and it was held that the insured’s 
death was not accidental, because he foresaw or should have foreseen 
that death or injury might probably result from his own conduct. 
Other cases in which death was due, not to intentional killing, but to 
other causes alleged to be accidental, are cited and relied on, particular- 
ly Fidelity & Casualty Co. v. Stacey’s Executors (4 C. C. A.) 143 
Fed. 271, 74 C. C. A. 409, 5 L. R..A. (N. S.) 657, 6 Ann. Cas. 955, 
and Maryland Casualty Co. v. Spitz (3 C. C. A.) 246 Fed. 817, 159 
c. Cc. A. 119, L. R. A. 1918C, 1191. No criticism can be made of the 
law stated therein or the judgments rendered; but they are not in point, 
and are sufficiently distinguished by reference to U. S. Mutual Accident 
Ass'n v. Barry, 131 U. S. 100, 9 Sup. Ct. 755, 33 L. Ed. 60. 

[3] Obviously, in applying these legal principles, many cases of in- 
tentional and designed killing will arise, in which it will become nec- 
essary to determine from conflicting evidence whether the deceased, 
by his wrongful conduct, produced his death or voluntarily and in- 
tentionally committed acts from which he foresaw or should] have fore- 
seen that death or injury might result. In all such cases .the issue must 
be submitted to a jury under a proper charge. This course was pur- 
sued in the following cases: Furbush v. Maryland Casualty Co., 131 
Mich. 234, 91 N. W. 135, 100 Am. St. Rep. 605; Utter v. Travelers’ 
Ins. Co., 65 Mich. 545, 32 N. W. 812, 8 Am. St. Rep. 913; Railway 
Mail Ass’n v. Mosely (6 C. C. A.) 211 Fed. 1, 127 C. C. A. 427. The 
same course was followed, when the issue was as to whether the death 
was accidental, in the following cases: U. S. Mutual Accident Ass’n 
v. Barry, 131 U. S. 100. 9 Sup. Ct. 755, 33 L. Ed. 60; Insurance Co. 
v. Patterson (3. C. C. A.) 213 Fed. 597, 130 C. C. A. 175. 

[4] In the case at bar it is plain that the court below could not say, 
as a matter of law, that Grant's death was not accidental, and there- 
fore no error results to the plaintiff in error from the fact that this 
issue was submitted to a jury under a proper charge. 

Three other errors were relied on, namely admiss‘on in evidence of 
various rules of the railroad and of the statutes of Ohio and Michigan 
relating to a conductor’s duties and powers; permitting an amendment 
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at the close of all the testimony, so as to avoid a technical variance 
between the declaration and the policy sued on; and misconduct of 
counsel in argument to the jury. No error is perceived in any of these 
rulings. The alleged errors are so unsubstantial as not to call for 
further comment. 

The judgment of the court below is affirmed, with costs. 


INTER-STATE BUSINESS MEN’S ACC. ASS’N v. SANDERSON. 
(No. 265.) 


(Supreme Court of Arkansas, April 11, 1921.) 


229 Southwestern Reporter 714. 


2. INSURANCE—INSURED NOT ENTITLED TO PENALTY OR 
ATTORNEY’S FEES ON RECOVERY OF AMOUNT LESS 
THAN THAT SUED FOR, 

Insured, suing on health policy, was not entitled to the penalty and 
attorney’s fees on recovery of an amount less than that sued for. 
(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Circuit Court, Miller County; George R. Haynie, Judge. 

Action by H. G. Sanderson against the Inter-State Business Men’s 
Accident Association. Judgment for plaintiff, and defendant appeals. 
Affirmed in part and reversed in part. 


Robert M. Haines, of Des Moines, Iowa, and Arnold & Arnold, of 
Texarkana, for appellant. 
M. E. Sanderson, of Texarkana, for appellee. 


HUSBANDS v. INDIANA TRAVELERS’ ACC. ASS’N. (No. 10783.) 
(Appellate Court of Indiana, Division No. 2. April 21, 1921.) 
130 Northeastern Reporter, 874 


1. INSURANCE—COMPLAINT IN ONE PARAGRAPH CHARGED 
TWO OR MORE INDEPENDENT ACTS AS CAUSING AC- 
CIDENTAL INJURY, AND PROOF OF ONE WARRANTED 
RECOVERY. 

A complaint, in an action on an accident policy for death, averring 
that insured received an injury or injuries while shaking, or attempt- 
ing to shake, down the ashes in his furnace, in doing which he exerted 
himself with such force and violence as to cause ashes and fumes to arise 
from the furnace, filling his mouth and nose and lungs therewith, and 
such exertion caused the rupture of a blood vessel or artery in his right 
lung, which resulted in his immediate death, was based on the theory 
that either of the two facts, separately or both combined might have 
produced the injury, and the proof of either justified a recovery. 


(For other cases, see Insurance. Dec. Dig. § 635, 645[2].) 
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5. INSURANCE—ACCIDENTAL BURSTING OF BLOOD VESSEL 
WHILE SHAKING FURNACE HELD TO ENTITLE BENE- 
FICIARY TO RECOVER UNDER ACCIDENT POLICY. 


In action under accident policy, beneficiary was entitled to recover 
under a finding that “the wrenching and straining of deceased’s body by 
the violent, as aforesaid, exertion in shaking the furnace, was accidental 
and unintentional on his part, and was unforeseen and unexpected by 
him and said hemmorrhage was from the rupture of a blood vessel or 
artery in his lung, and was caused by said violent and accidental 
means, and which did,: independently of all other causes, result in his 
direct and immediate death.” 


(For other cases, see Insurance, Dec. Dig. § 455.) 


Appeal from Superior Court, Marion County; W. W. Thornton, 
Judge. 

Action by Laura J. Husbands against the Indiana Travelers’ Accident 
Association. Judgment for defendant, and plaintiff appeals. Reversed 
and rendered. 


Charles A. Dryer, of Indianapolis, for appellant. 


Wm. S. McMaster, Elmer E. Stevenson, and Thomas D. Stevenson, 
all of Indianapolis, for appellee. 


NicuHois, J. This is an action by appellant on an accident certificate 
or policy of insurance dated March 15, 1911, providing for certain in- 
demnities for injuries, if and when received by William M. Husbands, 
the insured, or in the case of his death a certain indemnity to be paid 
to appellant, his wife, the beneficiary named in the policy, subject to the 
provisions of the constitution and by-laws of the appellee in force at the 
happening of such injury. 

The contract of insurance, which is made a part of the complaint, 
provided that if the insured was a member in good standing at the time 
of receiving an injury through external, violent, and accidental means, 
independently of all other causes, resulting in his death within 26 weeks 
thereafter, the appellee would pay the beneficiary an indemnity of $5,000. 

The complaint avers that the insured received an injury or injuries 
while shaking, or attempting to shake, down the ashes in his furnace in 
his residence in Indianapolis, Ind., on October 25, 1918, in doing which 
he exerted himself with such force and violence as to cause ashes and 
fumes to arise from the furnace, filling his mouth and nose and lungs 
therewith, and such exertion caused the rupture of a blood vessel or 
artery in his right lung, which resulted in his immediate death, independ- 
ently of all other causes. Appellee denied all liability and refused pay- 
ment of the indemnity sued for, solely because it contended that the 
death of the insured did not result from an accident under the terms of 
the contract. The cause was tried by the court, and special finding of 
facts and conclusions of law were filed and made by it. The substance 
of these findings, so far as here involved, is: That appellee did, on 
March 15, 1911, enter into a written contract or certificate of insurance 
with William M. Husbands, insuring him against injury or death by 
accident, whereby appellant, his wife, who was designated as the bene- 
ficiary by him in said contract or certificate of insurance, should be en- 
titled to $5,000 in case of his death, subject to all terms,, pro- 
visions, and contingencies of the conditions of the constitution and 
by-law of said association, which were made a part of the special find- 
ing. That the constitution and by-laws of the defendant in force when 
the said certificate of membership was issued provided, whenever a mem- 
ber in good standing should, through external, violent, and accidental 
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means, receive a bodily injury, which should, independently of all other 
causes, result in death within 26 weeks from the time of such accident, 
the board of directors within 30 days should order an assessment of $2 
to be made upon each member of the association, and the amount re- 
alized from such assessment, not exceeding $5,000, should be paid to 
the beneficiary named in the certificate of such deceased member, but if, 
when a death occurred, the sum of money in the treasury of the associa- 
tion not otherwise appropriated should exceed the sum of $5,500, such 
loss should be paid out of the treasury, not to exceed $5,000. That ap- 
pellant at the time of the commencement of this action, and at the time 
of the death of William M. Husbands, was and still is his widow, and 
was and is sole beneficiary in said contract or certficate of insurance, and 
is the owner thereof. On October 25, 1918, about 7 o’clock in the morn- 
ing, the said William M. Husbands, went to the furnace room or base- 
ment of his residence in Indianapolis, for the purpose of shaking down 
the ashes in the furnace therein and replenishing it with coal. The 
shaker of such furnace when in operation had a forward and backward 
movement from and toward the furnace, and required much physical 
strength and force to move back and forth in shaking down the ashes. 
That immediately on arriving at the furnace said William M. Husbands 
by means of said shakes shook down the ashes, using more force and 
strengih than was necessary to shake down an ordinary furnace of the 
kind it was when in good working order. That the shaking of said furn- 
ace was with such force or violence as to cause the ashes thereof to arise 
therefrom and fill that part of the furnace roof where it was located, 
some of the ashes settling on said William Husbands’ coat and vest. 
The said furnace was a hard furnace to operate, and required violent 
force to do so. That while shaking down the ashes said William M. 
Husbands abandoned the furnace, and immediately left the furnace 
room and ascended the stairway to the kitchen, and on some of the steps 
of the stairway some drops of blood fell from his mouth or nostrils. 
That when he reached the kitchen, blood was gushing rapidly and pro- 
fusely in large quantities from his mouth, nose, throat, and lungs, his eyes 
were bulging, and, after being helped down on the floor, he died in said 
kitchen within 15 minutes after he left the furnace room. The blood which 
flowed from the deceased’s lung, as aforesaid, covered his nose, face, 
hands, and clothing, and blanched and made his face white and _ palid, 
all of which was visible to all persons who saw his body. That the 
wrenching and straining of deceased’s body by the violent exertion in 
shaking the furnace was accidental and unintentional on his part, and was 
unforeseen and unexpected by him; and said hemorrhage was from the 
rupture of a blood vessel or artery in his lung, and was caused by said 
external, violent, and accidental means, and which did, independently of 
all other causes, result in his direct and immediate death. That at the 
time of the death of deceased, and for some time prior thereto, his right 
lung was in a diseased condition, and the tissue thereof was unhealthy and 
degenerated, due to the ravages of tuberculosis thereof, and the walls 
of some of the blood vessels of said right lung were weakened and 
degenerated by reason of the ravages of said tuberculosis. That said 
William M. Husbands was a traveling salesman, and usually out of the 
city of Indianapolis on his business during part of Monday and all of 
Tuesday, Wednesday, Thursday, and Friday, usually being at home on 
Saturday and Sunday and Monday morning. That prior to the com- 
mencement of the action herein appellee had denied that it was liable to 
appellant for the death of the deceased under the terms of such certifi- 
cate, constitution, and by-laws. That if the law be with appellant, she 
is entitled to recover of and from the appellee the sum of $5,000, with 
6 per cent. interest from February 20, 1919. 

On these findings, the court stated its conclusions of law in favor of 
appellee, and, after overruling appellant’s motion for a new trial, ren- 
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dered judgment for appellee, from which this appeal. The errors as- 
signed are the court’s conclusions of law and its action in overruling the 
motion for a new trial. 

[1-4] Appellee contends that the insured’s injury from which he 
died was the result of two facts conjointly constituting appellee’s cause 
of action, and that appellee must prove both facts in order to recover, 
citing Terre Haute, etc, R. R. Co. v. McCorkle, 140 Ind. 613, 
40 N. E. 62, and Southern R. Co. v. Jones, 33 Ind. App. 333, 
Yl N. E. 275, to sustain its contention. In the McCorkle Case 
there were two defeets in a car, which together caused the injury 
complained of, and of course conjointly constituted the cause of action, 
and the court held that the complaint proceeded on the theory that 
neither defect alone would have caused the injury. We do not so under- 
stand the theory of the complaint in this case, but rather that either of 
the two facts, separately or both combined, might have produced the in- 
jury, and the proof of either, so far as this question is concerned, justi- 
fied a recovery. It has been repeatedly held that a complaint in one 
paragraph may properly charge two or more independent acts as caus- 
ing an injury, and that the proof of one warrants a recovery. National 
Motor Vehicle Co. v. Kellum, 184 Ind. 457, 109 N. E. 196; Waters v. 
Indianapolis Traction & Terminal Co., 185 Ind. 526, 113 N. E. 289; New 
York, etc., R. Co. v. Callahan, 40 Ind. App. 223, 81 N. E. 670. The last 
case cited distinguishes Southern R. R. Co. v. Jones, supra, cited by ap- 
pallee. Appellee attacks so much of the special finding as stated that— 

“The wrenching and straining of deceased’s body by the violent, as 
aforesaid, exertion in shaking the furnace was accidental and uninten- 
tional on his part and was unforeseen and unexpected by him; and said 
hemorrhage was from the rupture of a blood vessel or artery in his lung, 
and was caused by said violent and accidental means, and which did, in- 
dependently of all other causes, result in his direct and immediate death.” 

Appellee contends that such finding is a statement of an ultimate fact, 
and must be disregarded because it is possible to draw but one inference 
from the primary fact found. But we regard the objectionable find- 
ing rather as a statement of additional fact. It will be observed that 
while the insured was so exerting himself, shaking down the ashes in 
his furnace, he suddenly abandoned the work, and immediately left the 
furnace room and went up stairs bleeding, and died in about 15 minutes. 
Why did he do this? Because while intentionally shaking the furnace 
he had unintentionally wrenched and strained his body, thereby ruptur- 
ing a blood vessel, and this resulted in his death a few minutes after- 
ward. The accidental means was the unintentional wrenching and strain- 
ing of the insured’s body while caring for his furnace. It is the office 
of a special finding to state ultimate facts, and not evidentiary facts. 
Horn v. Lupton, 182 Ind. 355, 105 N. E. 237, 106 N. E. 708. Of course, 
if such ultimate finding were to state conclusions wholly unwarranted by 
facts theretofore, it would, in justice to the parties, be disregarded so far 
as contradictory to such facts theretofore so found, but we do not so 
regard the objectional finding quoted above. 

Appellee relies upon Schmid v. Ind. Travelers’ Ass’n, 42 Ind. App. 
483, 85 N. E. 1032. The facts in that case, however, are so different 
from the facts here involved as hardly to be helpful to appellee. The 
insured in that case had gone from Indianapolis, having an elevation of 
about 700 feet, directly to Colorado Springs, Colo., having an elevation 
of 6,000 feet, and then climbed a flight of about 100 steps to a hotel, 
where he died in a few minutes thereafter from circulatory failure and 
paralyisis of the heart, caused by the great altitude to which he was not 
accustomed, and climbing up 100 steps in such rarefied atmosphere, carry- 
ing a hand bag in each hand. The court in that case says: 

“The means which brought about the death of the insured were the 
rarefied atmosphere, the physical exertion in climbing the steps to the 
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hotel, and carrying heavy satchels. He died from doing what he intended 
to do, although the result was not anticipated. There is no claim that 
there is an element of accident in the atmosphere in Colorado or the man- 
ner in which insured reached the hotel.” 

The facts there stated do not justify us in following the decision 
in this case. Appellee cites U. S. Casualty Co. v. Griffis, 186 Ind. 126, 114 
N. E. 83, L. R. A. 1917F, 481, but we do not see that appellee by so do- 
ing strengthens its contention. In that case the insured intentionally 
ate mushrooms, but in so doing unintentionally ate mushrooms infected 
with ptomaine,.and the court sustained a verdict for ihe widow, who was 
beneficiary in the policy of insurance. There, as here, the insured, while 
intentionally doing a thing, unintentionally did a thing which injured him. 
From Rowe v. United, etc., Co., 186 Iowa 454, 172 N. W. 454, 4 A. L. R. 
1235, we quote: 

“The rule clearly deducible from the overwhelming weight of au- 
thority is that, when injury or death follows or results from a volun- 
tary act of the insured, and the act is one which is not manifestly dan- 
gerous, but which is ordinarily done or performed without serious con- 
sequences to the doer, such result is caused by accidental means.” 

To the same effect see Lickleider v. Travelers’ Ass’n, 184 Iowa, 423, 
166 N. W. 363, 168 N. W. 884, 3 A. L. R. 1295. The rule is well stated, 
and, as it seems to us, is not harsh, and is worthy of our consideration. 
Its spirit is found in the case of Elsey v. Fidelity & Casualty Co., 
187 Ind. 447, 120 N. E. 42, L. R. A. 1918F, 646, from which case we 
quote as follows: 

' “The purpose of accident insurance is to protect the insured against 
accidents that occur while he is going about his business in the usual 
way, without any thought of being injured or killed, and when there is no 
probability, in the ordinary course of events, that he will suffer injury 
or death. The reason men secure accident insurance is to protect them 
from the unforeseen, unusual, and unexpected injury that might happen 
to them while pursuing the usual and ordinary routine of their daily 
vocation, or the doing of the things that men do in the common éveryday 
affairs of life. We are of opinion that the better reasoning points out, 
and the weight of authority holds, the true test to be that, if in the act 
which precedes the injury, though an intentional act, something un- 
usual, unforeseen, and unexpected occurs which produces the injury, 
it is accidental.” 

From a long list of authorities, we cite the following in which there 
was a recovery, on the theory that the injury was the result of accidental 
means, though the act involving the accident was unintentional: Young 
v. Ry. Mail Ass’n, 126 Mo. App. 325, 103 S. W. 557; Standard L. Acc. 
Ins. Co. v. Schmaltz, 66 Ark. 588, 53 S. W. 49, 74 Am. St. Rep. 112; 
Lewis v. Ocean Accident & G. Co., 224 N. Y. 18, 120 N. E. 56, 7 A. 
L. R. 1129; At’l Ass’n v. Alexander, 104 Ga. 709, 30 S. E. 939, 42 L. R. A. 
188; Ludwig v. Pref. Acc. Ins. Co., 113 Minn. 510, 130 N. W. 5; 
McGlinchy v .Fid. & C. Co., 80 Me. 251, 14 Atl. 13. 6 Am. St. Rep. 190; 
North A. L. & Acc. Co. v. Burroughs, 69 Pa. 51. 8 Am. Rep. 212; 
Fetter v. Fid. & C. Co., 174 Mo. 256, 73 S. W. 592, 61 L. R. A. 459, 
97 Am. St. Rep. 560; Hamlyn v. Crown Acc. I. Co., 1 Q. B. 750; New- 
some v. Tra. Ins. Co., 143 Ga. 785, 85 S. E. 1035; Pledger v. Business 
Men’s Ass’n (Tex. Civ. App.) 198 S.:W. 810; Summers v. Fid. M. Ass’n 
84 Mo. App. 405; Pervangher v. Union C. & S. Co. 85 Miss. 31, 37 
South 461; Robinson v. U. S. Health Ins. Co., 192 Ill. App. 475; Budde 
v. Nat. Tr. Ass’n, 184 Iowa, 1219, 169 N. W. 766; Kelley v. Pitts. Cas. 
Co., 256 Pa. 1, 100 Atl. 494; Am. Acc. v. Reigart, 94 Ky. 547, 23 S. W. 
191, 21 L. R. A. 651, 42 Am. St. Rep. 374; Clark v. Iowa S. T. Ass’n, 
156 Towa, 209, 135 N. W. 1114; 44 L. R. A. (N. S.) 631; Rodney v. 
Trav. I. Co,, 3 N. M. (Johns.) 316, 9 Pac. 348; Patterson v. Ocean Acc. 
Ass'n, 25 App. D. C. 46; Grosvenor v. Fidelity Co., 102 Neb. 629, 168 
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N. W. 596; Rustin v. Standard L. & Acc. Co., 58 Neb. 792, 79 N. W. 
712, 46 L. R. A. 253, 76 Am. St. Rep. 136; Western Comm. Trav. 
Ass’n v. Smith, 85 Fed. 401, 29 C. C. A. 223, 40 L. R. A. 653. 

In the last case cited, the court in defining “accidental means” says: 

“An effect which is not the natural or probable consequence of the 
means which produced it, an effect which does not ordinarily follow and 
cannot be reasonably anticipated from the use of these means, an effect 
which the actor did not intend to produce, and which he cannot be 
charged with the design of producing, under the maxim-to which we 
have adverted, is produced by accidental means. It is produced by 
means which were neither designed nor calculated to cause it. Such 
an effort is not the result of design, cannot be reasonably anticipated, 
is unexpected, and is produced by an unusual combination of fortuitous 
circumstances; in other words, it is produced by accidental means.” 


[5] With all these authorities confronting us, we are constrained 
to hold that the trial court erred in its conclusions of law. The judg- 
ment is reversed with instructions to the trial court to restate its con- 
clusions of law in favor of appellant, and that judgment be rendered 
accordingly. 


AETNA LIFE INS. CO. v. McCULLAGH. 
(Court of Appeals of Kentucky. March 25, 1921.) 
229 Southwestern Reporter 1034 


1, INSURANCE—*PARTIAL DISABILITY,” AND NOT “TOTAL 
DISABILITY,” CLAUSE FIXING INDEMNITY HELD TO 
GOVERN. 


Where insured, who had been employed as a secretary to the fin- 
ancial secretary of an organization, requiring him to make four trips 
to post office and two trips to the bank during the day and to perform 
the clerical duties usually incident to such a position, sustaining an in- 
jury to a leg which required him to use crutches and which he claimed 
made it impossible for him to sit at a table or stand at a desk for any 
considerable period of time and to go out in bad weather, and he did 
not perform any of his duties at the office after the injury although he 
admitted that he went to the post office and the bank to attend to his 
personal business and was a regular patron of picture shows, and that he 
had made no effort to see how much, if any, work he could do since the 
accident, there was no “total disability,” but only “partial disability,” 
within an accident policy provision. 

(For other cases, see Insurance Dec. Dig. § 524.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Total Disability.) 
2. INSURANCE — ACCIDENT -POLICIES LIBERALLY CON- 
STRUED IN FAVOR OF INSURED. 
Accident policies will be liberally construed in favor of insured. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Appeal from Circuit Court, Henderson County. 

Action by J. H. McCullagh against the Aetna Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Reversed, with 
directions. 
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Yeaman & Yeaman, of Henderson, for appellant. 
. J. L. Dorsey, Jr., and J. C. Worsham, both of Henderson, for ap- 
pellee. 


Quin, J. December 20, 1916, appellant issued to appellee an ac- 
cident policy providing for specified indemnities in the event of injuries 
sustained by insured. On December 22d, in stepping from a platform in 
a lodge room, insured fell and sustained injuries which he claimed there- 
after continuously, permanently, and totally disabled him from transact- 
ing any and every kind of business pertaining to his occupation. 


He was secretary to his uncle, who was the financial secretary of 
the American Sunday School Union. His daily duties consisted of about 
four trips to the post office to take and receive the outgoing and incom- 
ing mail. He usually went to bank twice each day. He filled orders 
for books, kept a record of the contributors, their names and addresses, 
and entered in a cashbook all receipts and disbursements, acknowledged 
receipt of funds, and wrote most of the letters sent from the office, 
though his uncle usually suggested what the letters should contain. In 
short he performed those clerical duties usually incident to such a posi- 
tion and such as might be necessary in the proper conduct of his office. 
The company declined to recognize his claim for indemnity, whereupon 
he instituted suit to recover for 51 weeks’ total disability from the date 
of the accident to December 17, 1917, and a judgment in his favor for 
_the amount sued for was affirmed by this court in 185 Ky. 664, 215 S. W. 
~ 821. He was confined to his bed from the time of the accident until the 
latter part of June, 1917. He is suffering from a stiffening of the knee- 
joint; ankylosis is the medical term used to express his condition. The 
injured leg is shorter than the other, thus compelling him to use 
crutches. From the hip to the ankle is one bone. The only elasticity 
is at the ankle. Owing to a general infection in the leg, an attempt to 
amputate it might produce blood poisoning. The doctor, the only other 
witness who testified, corroborates appellee as to the condition of the 
leg. This condition, insured claims, continued from December 22, 1916, 
to January 30, 1920. He says he cannot walk any great distance at one 
time, and that he has not performed any of the duties at the office since 
the injury; that, because of his inability to carry books or heavy pack- 
ages of mail or to make regular trips to the post office and bank, the 
fact that he cannot sit at a table nor stand at a desk for any considera- 
ble period of time and cannot go out in bad weather (that is, when the 
pavements are slick or covered with ice, or when it is raining or snow- 
ing), he has sustained injuries of such a permanent and total nature as 
entitles him to the maximum benefits of his policy. However, on cross- 
examination appellee admits that, while he has not undertaken to do any 
banking for his uncle since the injury, he goes to bank to attend to his 
personal business. When the weather is good he makes daily trips to 
town, a distance of a few blocks. He is a regular and almost daily 
patron of the picture shows, and for this reason is given a special seat 
so that he can stretch out his leg. From the theater he usually goes 
to the club for an hour or so before going home. He has made no ef- 
fort to see how much, if any, work he can do since the accident. 

The present suit, in which he recovered judgment for the full 
amount sued for, includes the period from Dedember, 1917, to Januaty 
30, 1920, 111 weeks at $25 per week, or $2,775. Complaining of this 
judgment, the company has appealed. 

Aside from certain enumerated single indemnities the policy pro- 
vides for two classes of weekly indemnity, to wit: 


“Total Disability."—A. If such injuries do not result in any of the 
losses provided for in part 1, but alone totally disable the insured, that 
is, from date of accident continuously and wholly prevent him from 
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prosecuting any and every kind of business pertaining to his occupation, 
the company will pay the sum of twenty-five dollars per week so long 
as he shall live and suffer such disability.” 

_ “Partial Disability—-B. If such injuries do not totally disable the 
insured, as above, but alone partially disable him, that is, from date 
of accident or immediately following a period of total disability as above 
defined, continuously and wholly prevent him from performing one or 
more important daily duties pertaining to his occupation, the company 
will pay one-half of the amount per week payable for total disability 
for the period of such partial disability, but not for more than twenty- 
six consecutive weeks.” 

{1] The court held in the former opinion that appellee had suffer- 
ed a total disability for the period covered by the first suit. Notwith- 
standing the statement of the insured that there has been no change in 
his condition since December, 1917, it becomes necessary for us to de- 
cide whether during that period he has been wholly disabled from per- 
forming all the substantial and material duties of his office. Two k'nds 
or degrees of disability are covered by the policy—one total; the other 
partial. The latter contemplates an accidental injury that does not in- 
capacitate or prevent insured from performing substantially all the du- 
ties of his position. It is expressed in the policy as being such as pre- 
vents the performance by insured of one or more important daily duties 
pertaining to his occupation. The evidence does not impress us as it 
did the court below, in that it does not carry the conviction that appel- 
lee has shown such a total disability as was contemplated by the terms 
of the policy. 

[2] He says he has made no effort since December, 1917, to do the 
office work. Oftentimes man only fails when he fails to try. How can 
appellee know he cannot substantially perform the duties of his office 
when he admits he has made no test of his ability along that line? This 
court is committed to a liberal construction of policies such as that 
in evidence, liberally toward insured, but beyond certain limits we are 
unwilling to go. We must not do violence to clear and explicit language 
to fix or increase liabil'ty by construction when it does not exist by a 
fair interpretation of the contract. 

[3] Common observation makes us cognizant of the fact that per- 
sons whose condition compels them to use crutches can get around dur- 
ing inclement weather almost as well as any one else, their physical 
handicaps considered. Nor have we noticed that rain, snow, or sleet 
operate to any great extent as a deterrent to such persons when desir- 
ous of getting about. The vocational training of soldiers injured in 
the World War has demonstrated the possibilities of the efficient serv- 
ice that can be rendered and the useful and lucrative employment that 
can be followed by these men. It will not do to say that one who can 
go to the post office, bank, and other places for personal reasons, walk 
a number of blocks to town at least once a day, spend an hour or two 
most every day at a picture show, and an hour daily at the club, is total- 
ly disabled frem performing the clerical duties such as appellee says 
he attended to prior to his injury. It is not disputed that appellee’s 
injury is painful, serious, and permanent. Our inquiry is addressed to 
the effect it has upon his ability to perform his customary duties. That 
he, cannot perform them as well or with the same celerity as formerly 
goes withcut saying. He will necessarily suffer inconvenience. A _ re- 
arrangement of his daily schedule may be deemed advisable. The diver- 
sion or change from a sitting or standing position after a few hours’ 
continuous work may be found in the trips to the bank and post office. 
He may be surprised at his accomplishment after an earnest, persistant 
effort to do his work. 

[4] The issue raised by the pleadings involved only the question of 
total disability. The instruction tendered by appellant embodied this 
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theory, nor was it essentially different from the instructions given; 
hence the court did not err in its refusal to give it. 


In Continental Casualty Co. v. Mathis, 150 Ky. 477, 150 S. W. 507, 
National Life & Acc. Ins. Co. v. O’Brien’s Ex’x, 155 Ky. 498, 159 S. W. 
1134, Hartford Accident & Indemnity Co. v. Davis et al., 184 Ky. 487, 
210 S. W. 950, and Doyle v. New Jersey Fid. & Plate Glass Ins. Co., 
168 Ky. 780, 182 S. W. 944, Ann. Cas. 1917D, 851, we had under consid- 
eration policy provisions similar to those in suit. In the last opinion the 
facts were held insufficient to show insured was totally disabled; in 
the others a different conclusion was reached. A resume of the facts 
in each case will be found in the Davis Case. The evidence in the first 
three cases was such as to show insured was unable to perform sub- 
stantially all the duties of his business. In the Doyle Case recovery was 
denied upon the showing that for several weeks insured was regularly 
at his office performing at times practically all of his accustomed du- 
ties. McCullagh’s inability to do his former work does not appear near 
so extensive as was the case with Mathis, O’Brien, and Davis. Whether 
he could have done as much or more than Dr. Doyle we do not know. 
We cannot indulge in presumption of his inability in this respect. A re- 
covery for total disability cannot be sustained under circumstances such 
as are disclosed by this record where the policy holder contents him- 
self with the statement of his inability to perform that which he has 
never attempted to do. 

Counsel is mistaken in assuming that the policies in the cases above 
referred to did not contain clauses covering both total and partial dis- 
abilities. Upon an examination of the original policies we find both 
provisions, but we are unable to find that the point urged here was made 
in any of them, viz. that insured’s recovery was limited (after Decem- 
ber, 1917) to the benefits provided for in the clause pertaining to par- 
tial disability. 

The evidence was not sufficient ‘to authorize an instruction on total 
disability ; hence a- reversal must be ordered. 

However, a claim for partial disability was clearly shown, and, had 
appellee requested it, a directed verdict in his favor should have gone, to 
the extent warranted by the policy for a partial disability. Upon a re- 
trial, the evidence being the same, th's should be the order, but, if other 
evidence is introduced, the court will submit the case under proper in- 
structions not inconsistent herewith. 

For reasons above given, the case is reversed for further proceed- 
ings consistent herewith. 


FIDELITY & CASUALTY CO. OF NEW YORK v. LOGAN. 
(Court of Appeals of Kentucky. March 25, 1921.) 
229 Southwestern Reporter, 104. 


1. INSURANCE—“TOTAL DISABILITY” DEFINED. 

Inability to do or perform all the substantial acts or duties required 
of assured in his business is such total disability as entitles him to the 
indemnity provided for that class of disability. 


(For other cases, see Insurance, Dec. Dig. § 524.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Total Disability.) 
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2. INSURANCE—ASSURED HELD TO HAVE SUFFERED FROM 

“TOTAL ACCIDENT DISABILITY.” 

Where the assured, a lawyer devoting much of his time to caring 
for timber and mining interests, was able after the accident to do much 
less than one-third of his usual work, and where his injuries were such 
that care and prudence required him to desist from transacting any 
business, he was totally disabled within accident policy providing for 
indemnity on death of assured during the period of “total accident dis- 
ability,” notwithstanding that he was able to write or dictate letters oc- 
casionally, to visit his office at times, and to go upon some of his prop- 
erties. 

(For other cases, see Insurance, Dec. Dig. § 529.) 


3. INSURANCE — WHETHER ASSURED’S DEATH RESULTED 
FROM ACCIDENT HELD FOR JURY. 
In action on accident policy, the question of whether assured’s death 
was attributable to the accident eid for the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 


4. INSURANCE—RELEASE OF ALL CLAIMS ON ACCOUNT OF 

INJURY BARS FUTURE RECOVERY. 

Generally a release of all claims on account of injury received 
made by assured in the belief that he has fully recovered from the in- 
jury bars any recovery for further loss of time resulting from the 
original injury whether he has acted upon the advice of his own or the 
company’s physician. 

(For other cases, see Insurance, Dec. Dig. § 603.) 


5. INSURANCE—ASSURED CANNOT RECOVER FOR DISABIL- 
ITY CONSTITUTING A CONTINUANCE OR RECURRENCE 
OF DISABILITY SUBSEQUENT TO SETTLEMENT. 

Where the assured has made claim for a period of total disability, 
and the claim has been paid and a receipt given in full of all claims and 
demands resulting from the injury, and he has resumed his occupa- 
tion, he cannot recover any further indemnity where he is subsequent- 
ly disabled, and such disability is merely a continuance or recurrence of 
of the original disability for which settlement has been made. 


(For other cases, see Insurance, Dec. Dig. § 603.) 


6. INSURANCE—ASSURED’S SETTLEMENT OF CLAIMS FOR 
TOTAL DISABILITY DID NOT BAR BENEFICIARY’S RE- 
COVERY OF DEATH BENEFITS. 

Where accident policy provided for indemnity for assured’s death 
from accident in addition to payment of a weekly for a period of total 
disability, the settlement made by assured, in full settlement and _ satis- 
faction of all indemnity and claims by reason of injuries sustained, did 
not preclude beneficiary from recovering death benefits. 


(For other cases, see Insurance, Dec. Dig. § 603.) 


7. INSURANCE—WHETHER ASSURED MADE MISREPRES- 

ENTATION IN APPLICATION HELD FOR JURY. 

In action on accident policy in which it was claimed that the assured 
made misrepresentation as to applications denied by other companies, 
invalidating policy under Ky. St. § 639, the question of whether as- 
sured had made misrepresentation held Tor the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[6].) 


Appeal from Circuit Court, Bell County. 

Action by Lizzie E. Logan against the Fidelity & Casualty Com- 
pany of New York. Judgment for plaintiff, and defendant appeals. 
Reversed, with directions. 
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: Fred Forcht and H. N. Lukins, both of Louisville, Wm. Low, of 
Pineville, and Edwin A. Jones, of New York City, for appellant. 
J. M. Gilbert and N. R. Patterson, both of Pineville, for appellee. 


Quin, J. On September 10, 1917, appellant issued to Daniel Boone 
Logan what is termed a progressive life indemnity disability policy, 
whereby it insured the said Logan against bodily injury resulting di- 
rectly, independently and exclusively of all other causes, in total and 
partial accident disability and death. 


July 11, 1918, and during the life of the policy, assured was thrown 
from a mule and struck a concrete pavement, thereby sustaining certain 
serious and painful injuries, the exact nature of which we will see later. 
Assured was an attorney and banker, and was largely interested in cer- 
tain timber and coal lands. He had been engaged in the practice of his 
profession for a number of years, but at the time the policy was issued, 
and for a few years prior thereto, he had practically given up his law 
business was devoting most of his time to his coal and timber interests. 


As chairman of the local draft board Logan had taken an active 
part in its work. A day or two following the accident he went to Mid- 
dlesboro to attend a session of the board, but was suffering so much he 
returned home on the afternoon train. Though complaining a great 
deal, he was up and around for about a week following the accident, 
but was finally persuaded to go to bed, where he remained three weeks. 
From that time until about Christmas he made occasional trips to the 
office, sometimes attended to part of the correspondence, occasionally 
dictated letters at home, and made a few trips to some of his coal prop- 
erty. He left home Christmas and went to Florida. Thinking it was 
necessary for him to attend to the preparation of some income tax re- 
ports, he returned home in March, 1919, but finding an extension of time 
had been granted by the government, he remained a few days and then 
returned to Florida, where he died April 2, 1919. 

In this suit by his widow and beneficiary under the policy she re- 
covered judgment for $5,000, the face of the policy, and to reverse 
said judgment this appeal has been prosecuted. 

It is said the court erred in overruling the demurrer to the petition, 
on the ground that the petition failed to properly set forth a cause of 
action in accordance with the contract of insurance; but we find no 
merit in this contention. 

It is next imsisted the court erred in sustaining the demurrer to 
the second paragraph of the answer and also in refusing to grant a 
peremptory instruction in appellant’s favor. Since these two proposi- 
tions involve the same principle of law we will consider them together. 

A. In the second paragraph of the answer the company pleads and 
relies upon a settlement made with assured on December 4, 1918, where- 
in assured accepted the sum of $525 in full settlemént and satisfaction 
of all indemnity and claims by reason of injuries sustained on or about 
July 11, 1918. In the proof of claim signed by assured, and dated 
October 1, 1918, it is stated that he was continuously and totally dis- 
abled as the direct result of said injury from the date thereof to Sep- 
tember 20, 1918, and that he attended to no part of his duties until 
September 1, 1918, and in answer to the printed statement in the proof, 
to wit: “I did not perform fully all the essential duties of my occupa- 
tion until,” he wrote, “Am yet almost wholly disabled!’ And then, in 
another part of the proof, the one referring to partial disability, he fixes 
this as from “July 11, 1918, to the present.” Thus it appears there is 
an overlapping of statements as to total and partial disability. 


Under the heading of “Accident Indemnities, Total Accident Dis- 
ability,” article 4 of the policy provides: 
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“If the assured suffers total accident disability, the company will 
pay the assured so long as he lives and suffers said disability twenty- 
five dollars a week.” 

And for partial accident disability article 5 provides: 

“If the assured suffers partial accident disability, the company will 
pay the assured for the period of said disability, not exceeding fifty-two 
consecutive weeks, a percentage of the weekly indemnity before spe- 
cified, to be determined upon the extent of the disability but not less than 
25 per cent. ror greater than 90 per cent.” 

And then follows the provision relating to death, to wit, article 6, 
which reads: 

“If the assured suffers total accident disability, and if, during the 
period of said disability, the assured suffers death as the direct result 
of the bodily injury causing the said disability, or if within twenty-six 
weeks from the date of the accident, irrespective of disability, the as- 
sured suffers death as the direct result of a bodily injury, the company 
will pay the beneticiary five thousand dollars, and in addition twenty- 
five dollars a week, for that part of the period between the date of the 
accident and the date of death for which no weekly indemnity has been 
paid.” 

Thus it will be seen the policy contemplates not only accident in- 
demnities for total and partial disabilities, but also death benefits, and 
we think it well to call especial! attention at this time to the italicized 
part of article 6; in other words, where weekly indemnities which had 
accrued under the policy had not in fact been paid to assured, the com- 
pany would pay to the beneficiary not only the death benefit, but all 
such unpaid weekly indemnities. Though the proof of claim is dated 
October 1, the settlement was not made until December 4, which was 21 
weeks after the accident, and the payment of $525 is the exact amount 
due under article 4 for this period of time for total accident disability. 
For partial disability it is provided there shall be a graduated payment 
of not less than 25 nor more than 90 per cent. determinable upon the 
extent of disability, and which is payable for not exceeding 52 con- 
secutive weeks. It will also be noticed that the death benefit is payable 
if death occurs as a direct result of bodily injury within 26 weeks of 
the date of accident, irrespective of the kind of disability, or if during 
the period of total disability assured dies as the direct result of the in- 
jury causing the disability. Assured did not die within 26 weeks; there- 
fore, to sustain a recovery under article 6, he must have died while 
suffering from a tctal disability resulting from said accident. 

[1] In construing clauses such as those heretofore quoted, this 
court, in line with practically all the courts in the country, has adopted 
what is termed a reasonable or liberal construction of such clauses, viz. 
one that is as just to the assured as to the assurer. If, therefore, as- 
sured is prevented. from doing or performing all the substantial acts 
or duties required of him in his business, this will be treated as such 
total disability as entitles him to the indemnity providing for that class 
of disability. See National Life & Acc. Ins. Co. v. O’Brien’s Ex’x, 
155 Ky. 498, 159 S. W. 1134; Doyle v. New Jersey Fid. & Plate Glass 
Ins. Co., 168 Ky. 789, 182 S. W. 944, Ann. Cas. 1917D, 851; Hartford 
Accident & Indemnity Co. v. Davis et al., 184 Ky. 487, 210 S. W. 950; 
ZEtna Life Ins. Co. v. McCullagh, 191 Ky. —, 228 S. W. —. The facts 
upon which the court based its conclusions in these cases will be found 
by reading the separate opinions. ; 

{2] The evidence is sufficient to sustain the verdict of the jury as to 
the effect Logan’s injuries had upon his ability to perform his accus- 
tomed duties. 

Great stress is laid by counsel on the statement of Logan’s son that 
his father was never able at any time to do one-third as much work 
as he was in the habit of doing before the accident. It appears that he 
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fell far short of doing one-third of his usual work. Shortly after his 
injury he resigned from the draft board, a work in which he was deeply 
interested and which called for services of such a nature that it would 
seem he could have performed them as easily as anything else had his 
physical condition warranted his doing any kind of work. That he was 
able to write or dictate letters occasionally, to visit his office at, times, 
and to go upon some of his properties does not mean he was not “to- 
tally disabled” within the meaning of that term as interpreted by the 
courts and construed by the text-writers. In visiting his property it is 
testified he could not do much walking>or climbing and would have to 
rest frequently on these occasional trips. Even though assured might 
be able to do minor and trivial things not requiring much of his time 
or attention, or is able to direct his business or do some of the work 
himself, if his injuries are such that care and prudence require him to 
desist from transacting any such business or demand that he restrict his 
activities so long as it is reasonably necessary to effect a speedy cure, 
he cannot be said to be able to do those things which constitute sub- 
stantially all the duties usually performed by him.. While in Florida 
assured attempted to play a game of golf, but found it was too strenu- 
ous for him; indeed his condition was such that it was considered un- 
wise for him to even work in and around. the yard of his winter home. 


Since the testimony shows the existence of such a condition in re- 
gard to Mr. Logan’s physical ability, we are not prepared to say the 
jury was in error in finding the facts constituted a case of total dis- 
ability from the time of the accident until assured’s death. 


[3] It is urged that the doctors who attended assured while in 
Florida were of the opinion he died from myrocarditis, an inflammat‘on 
of the heart muscles, and they found no evidence of any traumatic 
trouble; but there is other medical testimony that his death was attri- 
butable to the accident; hence this was a question for the jury. 

[4] B. We come now to the question of the settlement and whether 
it is a bar to a recovery under the policy. There was no surrender of 
the policy following the settlement. It may be stated as a general pro- 
position that a release of all claims on account of injury received, made 
by assured in the belief that he has fully recovered from the injury, 
bars any recovery for further loss of time resulting from the original 
injury, and this whether he has acted upon the advice of his own or the 
company’s physician. There are some cases holding that, where assured 
is mistaken as to the extent of his injury, and after a settlement it de- 
velops his injuries are more serious than he had at first thought, he 
is not estopped from claiming indemnity for a continuing liability. 1 
an ee 

[5] However, we are of the opinion that under the weight of au- 
thority, the evidence considered, Logan himself could not have re- 
covered any further weekly indemnities for either total or partial dis- 
abilities subsequent to December 4, 1918. A fair statement of the rule 
applicable here is found in Fuller on Accident and Employers’ Liability 
Insurance, p. 325: 

“And where the assured has made claim for a period of total dis- 
ability, and the claim has been paid, and a receipt given in full of all 
claims and demands resu'ting from the injury, and he has resumed his 
occupation, he cannot recover any further indemnity, where he is sub- 
sequently disabled, and such disability is merely a continuance or re- 
currence of the original disability for which settlement has been made.” 

[6] But the payment of a weekly indemnity to the assured will not 
defeat a recovery by the beneficiary for death benefits where, as here, 
there is an express and separate policy provision for the latter. In sup- 
port of its contention that the settlement bars all future recovery, coun- 
sel rel'es upon four cases. 


s——Vol. LVIII. 
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One of these involved an injury to a railroad employee, and it was 
held that a settlement made by him in full of all claims growing out of 
said injury barred any recovery by the widow on account of his death. 
Melitch v. United Railway Co., etc., 121 Md. 457, 88 Atl. 229, L. R. A. 
1915E, 1163. 

Two of the cases, to wit, Clinton v. Travelers’ Protective Asso., 
101 Mo. App. 312, 74 S. W. 510, and General Accident, Fire & Life 
Assurance Corporation v. Harris, 117 Miss. 834, 78 South. 778, L. R. A. 
1918E, 929, were suits by the assured to recover weekly indemnities fol- 
lowing settlements in full of all claims under their policies, a question 
not presented here, since this is not a suit between the assured and the 
company. 

The fourth case, Wood v. Mass. Mutual Acc. Assn., 174 Mass. 217, 
54 N. E. 541, where the beneficiary was denied a recovery following a 
settlement by the assured, more nearly approaches the question raised on 
the present appeal, but that and the instant case are clearly distinguish- 
able when the provisions of the two policies are examined. For in- 
stance, in the policy in the Wood Case after making provision for 
weekly indemnities, it is provided, “or if death shall result from such 
injuries alone within 90 days this association will pay,” etc., thus clearly 
contemplating one payment only, i. e., either weekly indemnities or death 
benefits, whereas in the Logan policy it is just as positively stated that 
the company will pay both. Again it is provided in the Wood policy: 

“The association’s liability on this certificate shall not exceed the 
principal sum hereby insured, and the payment of a claim under any one 
of the benefits shall be payment in full for the accidental injury re- 
ceived.” 

A further evidence that one payment was all that was contemplated 
by that policy. There is no such provision in the Logan policy. 

In Cunningham v. Union Casualty & Surety Co. of St. Louis, 82 
Mo. App. 607, the policy provided that for the loss of an eye within 90 
days after receiving an accidental injury the payment of one-eighth of 
the principals would be made, said payment to terminate the policy and 
discharge the company from further liability thereunder. In clause 
E provision was made for weekly payments on account of disability, 
which did not carry with it a forfeiture or surrender of the policy. 
Assured made a settlement under clause E for partial disability. There- 
after he suffered the loss of an eye resulting from the original injury, 
and it was held the prior settlement did not bar a recovey for the loss 
of the eye. 

In Woodman’s Acc. Ass’n. v. Hamilton, 70 Neb. 24, 96 N. W. 989, 
after a settlement for disabilities under a policy, a suit was instituted 
for the death of assured, and it was held the pleadings did not allege 
such facts as would bar a recovery for the death of assured, notwith- 
standing he had made a settlement for all claims under the policy dur- 
ing his lifetime; the court saying that the settlement referred solely 
to the claims existing at the time of the settlement or which might 
have been urged on account of facts which had already transpired. In 
this connection see Moore v. Maryland Casualty Co., 150 N. C. 153, 63 
S. E. 675, 24 L. R. A. (N. S.) 211; Graham v. Union Casualty & As- 
surance Co., 120 Mo. App. 671, 97 S. W. 614. 


The payment to Logan on December 4 did not release the company 
from its liability to the beneficiary for assured’s death resulting from 
said accident. This conclusion finds support in a previous decision of 
this court, to wit, Pacific Mutual Life Ins. Co. v. McCabe, 157 Ky. 270, 
162 S. W. 1136. The policy in that case provided for total disability 
claims, and for death benefits. McCabe, a painter by trade, was in- 
jured December 12, 1911. His condition having improved, he applied 
to the company for disability benefits and was paid $33. He acknowl- 
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edged receipt of the check for this payment in full for the accident 
received. January 29, 1912, after eating a light supper, McCabe retired 
to his bed and was found dead the next morning. In this suit by his 
beneficiary to recover the life benefits there was a verdict in her fa- 
vor and this was affirmed on appeal. It was pleaded in the answer said 
payment was in full of the company’s liability, and therefore the plain- 
tiff was estopped from claiming further benefits under the policy. The 
company contended that, assured having collected the disability benefit, 
no recovery could be had for the loss of life. The court, in the opin- 
ion, points out that by the terms of the policy the company was obli- 
gated to pay the amount specified in the table of total loss benefits if 
assured died within 90 days and in addition thereto disability benefits 
provided for in clause 1; that not only was the assured entitled to the 
disability benefits for one month as provided in the policy, but the $400 
for the loss of his life was also payable to his beneficiaries, and this 
notwithstanding the policy contained this provision, to wit: 

“(d) The right to make claim for one of the above-specified results 
of any accident or illness or disease shall exclude all other claims based 
upon the same accident or illness or disease, and the right to make any 
claim except a claim under clauses 1, 2, and 5 shall cause this policy 
to cease and it shall be surrendered to the company.” 


On this phase of the case it will be seen that appellant was not en- 
titled to a peremptory instruction, and, since the settlement- by assured 
did not bar the right of action by the beneficiary, the court did not 
err in sustaining a demurrer to the second paragraph of the answer. 

[7] In the last place it is said the court erred in refusing to give 
an instruction tendered by appellant upon an alleged breach of warranty. 
One of the defenses set up in the answer as amended was that in the 
schedule of warranties or the application for the policy, under section L, 
reading : 

“No accident, health, or life insurance issued to me has ‘been can- 
celed, nor has any renewal of such insurance been refused, nor has any 
application ever made by me for such insurance been declined, except as 
follows” 


—assured caused this notation to be made: 
“1891 declined by N. Y. Life, have since taken out $50,000 or more.” 


Dr. Ramsey, a witness for appellee, testified he had examined as- 
sured on two or three different occasions. The last examination was 
about four years prior to the date of his testimony (October, 1919). 
He thinks he made this examination for the Equitable Life Insurance 
Company, and at which time he found some indications of heart trouble, 
for which reason he was under the impression the company refused to 
issue a policy to Logan. 

In Ky. Stats. § 639, it is provided: 


“All statements or descriptions in any application or policy of in- 
surance shall be deemed and held representations and not warrant’‘es; 
nor shall any misrepresentations, unless material or fraudulent, prevent 
a recovery on the policy.” 


It does not appear whether Dr. Ramsey notified Loagn of the result 
of his examination, nor whether Logan had any knowledge of the ex- 
istence of any heart trouble when he made application to appellant for 
insurance. However, we held in Security Life Ins. Co. of America v. 
Black, Jr.’s Adm’r, 190 ‘Ky. 23, 226 S. W. 355, that under the above 
statutory provision a material misrepresentation made in an application 
for a life insurance policy will prevent a recovery upon it, although 
the misrepresentation was innocently made, and in the belief of its truth. 


Appellant was entitled to have this issue, raised by its pleadings, 
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submitted to the jury, and the court's failure to so submit ‘t constitutes 
such error as necessitates a reversal of the judgment appealed from. 

Upon a retrial the court will embody this defense in a properly 
prepared instruction. 


Wherefore the judgment is reversed for further proceedings con- 
sistent herewith. 













UNITED STATES CASUALTY CO. OF NEW YORK v. MALONE. 
(No. 21725.) 


(Supreme Court of Mississippi, Division B. April 18, 1921.) 


87 Southern Reporter, 896. 


(Syllabus by the Court.) 


INSURANCE—WHERE POLICY PROVIDES AGAINST INJURY 
THROUGH EXTERNAL, VIOLENT, AND ACCIDENTAL 
MEANS, PLAINTIFF MUST PROVE THAT INJURY WAS 
SO CAUSED. 

Where an insurance, policy provides that the insurance is against 
“injury effected solely through external, violent, and accidental means,” 
the plaintiff or comp!ainant must prove to a reasonable certainty that the 
death or injury was so caused. It is not sufficient to prove a declara- 
tion made by the deceased to his physician that his injury was so caused. 
There must be affirmative proof as to how the injury occurred, and the 
proof miust show it was accidental and caused through accidental means. 
(For other cases, see Insurance, Dec. Dig. § 665[5].) 




























Appeal from Chancery Court, Adams County; R. W. 
Chancellor. 
Action by Mrs. Effie D. Malone against the United States Casualty 


Company of New York. Judgment for plaintiff, and defendant appeals. 
Reversed and rendered. 


Cutrer, 














Reed, Brandon & Bowman, of Natchez, for appellant 
Engle & Laub, of Natchez, for appe'lee. 











Sam C, Cook, P. J. The appellee brought suit against the appellant 
on an accident insurance policy in which it was provided that the in- 
surance is “against loss resulting directly and independently of any and 
all other causes from bedily injury effected solely through external, 
violent, and accidental means,” and which policy provided for various 
benefits, including a death benefit of $7,500. The suit was for the death 
of the deceased, Stephen Nelson Malone. His death was caused, ac- 
cording to the death certificate, by “diabetic gangrene, moist type, left 
foot. contributory diabetes melitis.” 

It is contended by the appellee that the proximate cause of the 
death was an accident resulting in an abrasion of the skin on the toe of 
his left foot which became infected thereafter and proximately caused 
the death of the deceased. There was a judgment in the ccurt below for 
the plaintiff for said amount with interest thereon, from which judgment 
this appeal ‘s prosecuted. 

We have careful'y examined the evidence in the record, and we think 
the proof is insufficient to show that the injury was caused by an ac- 
cident or through accidental means. The only testimeny to establish 
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the alleged accident is the statement by the deceased to his physician, 
who first treated the abrasion, that he thought the abrasion was caused 
by his rubbing his toe with a towel. The physician had no knowledge of 
his own as to what caused the abrasion. When he was called to treat 
the abrasion, he found the toe slightly infected. While the statement of 
the deceased to his physician is admissible in evidence for the purpose of 
showing the basis of an opinion by the physician, and his opinion 
as to the injury and the extent of the injury, it is not sufficient to prove 
the main fact of the accident. As to this, it is a mere self-serving state- 
ment. It has no probative value as to such fact. It further appears 
from his statement to his physician that, if the injury was caused by 
rubbing, the rubbing was voluntarily done, and th's would not constitute 
an injury through accidental means. The proof is wholly insufficient 
to establish liability. 

The judgment of the court below is reversed, and judgment here 
for appellant. 


TRAVELERS’ PROTECTIVE ASS’N OF AMERICA v. MALONE. 
(No. 21723.) 


(Supreme Court of Mississippi, Division B. April 18, 1921.) 
87 Southern Reporter 896 


Appeal from Chancery Court, Adams County; R. W. Cutrer, Chan- 
cellor. 

Action by Mrs. Effie D. Malone against Travelers’ Protective As- 
sociation of America. Judgment for plaintiff, and defendant appeals. 
Reversed and rendered. 


A. H. Geisenberger, of Natchez, for appellant. 
Engle & Laub, of Natchez, for appellee. 


Sam C. Cook, P. J. This is a companion case to the case of United 
States Casualty Co. of New York v. Mrs. Effie D. Malone, 87 South 
896, this day decided, and is a suit upon a certificate of appellant, which 
is a fraternal, beneficiary order. The by-laws of the order in article 9 
thereof, section 2, provide: ‘Whenever a member in good standing shall 
through external, violent, and accidental means, under the limitations 
and provisions .of the Constitution and amendments thereto, receive 
bodily injuries which shall independently of all other causes, result in 
death within six months from the date of said accident, $5,000 shall be 
paid to the beneficiary named in the certificate of such deceased mem- 
ber; $10.000 shall be paid to the beneficiaries named in the certificate 
of any deceased member, in good standing, in case of death by accident, 
as the result of a wreck, collision or derailment while r‘ding as a pas- 
senger, inside a passenger car, on a passenger train propelled by steam, 
or moved by electricity at the steam railroads terminal only; but this 
banefit shall not apply to electric subways, tubes, trolleys, independent 
third rail systems, nor to any public conveyance whatsoever other than 
steam railroads with or without electric terminals. This means an ex- 
clusive passenger train.” 

The proof in this case as to the cause of the death of Stephen Nel- 
son Malone is the same as in the case of United States Casualty Co. 
of New York v. Mrs. Effie D. Malone, this day decided, and the same 
result follows. 

Reversed, and judgment here for appellant. 
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LAFFERTY v. KANSAS CITY CASUALTY CO. (No. 21837.) 


(Supreme Court of Missouri, Division No. 1. March 5, 1921. Motion 
for Rehearing Denied April 9, 1921.) 


229 Southwestern Reporter 750 


1. INSURANCE—INTRODUCTION OF POLICY MAKES PRIMA 
FACIE CASE OF ITS DELIVERY. 


In an action to recover on an insurance policy, the fact of delivery 
or nondelivery is an affirmative defense, and plaintiff, introducing the 
policy and proving the death of insured by external bodily injuries ac- 
cidently received, has made out a prima facie case. 


(For other cases, see Insurance, Dec. Dig. § 665[2].) 


2. INSURANCE—POSSESSION OF POLICY RAISES PRESUMP- 
TION OF PAYMENT OF PREMIUM; DELIVERY OF POL- 
1 ICY HELD FOR JURY. 


In an action to recover upon an accident policy for death of insured, 
the insured’s possession of the policy raises the presumption that it had 
been delivered and paid for, or that credit had been given for the pre- 
mium; and, where defendant’s testimony was otherwise, the question was 
for the jury. 


(For other cases, see Insurance Dec. Dig. 646[4], 668[3].) 


Appeal from Louisiana Court of Common Pleas; Edgar B. Wool- 
folk, Judge. 

Action by Mollie M. Lafferty against the Kansas City Casualty 
Company. From order granting new trial after directed verdict for 
defendant, defendant appealed to the St. Louis Court of Appeals which 
affirmed the judgment. 209 S. W. 942. Case certified to the Supreme 
Court by the St. Louis Court of Appeals. Affirmed. 


This suit originated in the court of common pleas of Pike county, 
brought by the plaintiff to recover the sum of $400 on an insurance 
policy issued by the defendant to Hugh L. Lafferty for the use of 
Mollie M. Lafferty, his mother. At the trial, the court, at the con- 
clusion of the evidence, directed a verdict for the defendant, and, upon 
a motion for a new trial being filed, the court sustained the’same, and 
in due time and proper form the defendant appealed the cause to the St. 
Louis Court of Appeals, which in due course affirmed the judgment of 
the lower court, but upon motion for a rehearing (209 S. W. 942) that 
court transferred the cause to this court, because it deemed its ruling 
was in conflict with the Springfield Court of Appeals in the case of 
Gilmore v. Modern Brotherhood of America, 186 Mo. App. 445, 171 
S. W. 629. 


McCue, Caldwell & Downing, and H. M. Noble, all of Kansas 
City, for appellant. 
Pearson & Pearson, of Lovwisiana, Mo., for respondent. 


Woonson, P. J. (after stating the facts as above). While the 
cause was pending in the Court of Appeals, Reynolds, P. J., in a very 
careful and ably prepared opinion in which all the judges concurred, 
said: 

“One Mollie M. Lafferty, mother of Hugh L. Lafferty, deceased, 
brought her action against the defendant company on a policy of 
insurance, of date January 9th, 1914, under and by which defendant, 
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among other things, promised to pay plaintiff the sum of $400, on the 
death of the insured, resulting solely and directly from bodily injury 
sustained during the life of the policy. It is alleged that while the 
policy was in force Hugh L. Lafferty was killed by being run into and 
struck by a train of cars on the Chicago, Burlington & Quincy Railroad 
Company’s track. Averring that Hugh L. Lafferty had performed all 
the terms and conditions of the contract of insurance on his part but 
that defendant denies all liability on the contract, and has failed and re- 
fused to pay plaintiff the indemnity due her, and that prompt and time- 
ly notice of the death of Hugh L. Lafferty had been given the defendant 
and blanks for proof of death requested of it but refused, plaintiff 
prays for judgment for $400, with interest at.6 per cent. from April 
19th, 1914, and costs. 


“The answer, after a general denial of all the averments of the 
petition and a special denial that Hugh L. Lafferty had performed all 
the terms and conditions of the contract, or that the insurance contract 
was ever executed or went into effect, it is set up that in the applica- 
tion for the policy which accompanied it, there was a statement to the 
effect that Lafferty understood and agreed that the statements made 
were material representations to induce the issue of the policy; that 
he warranted them to be full and complete and true; “that the insur- 
ance hereby applied for will not be in force until the payment in 
advance of the premium and the delivery of the policy to me while 
I am in good health and free from all injury; and that the advance 
premium of $1.60 must be paid in advance without notice. It is further 
averred in the answer that no premium or payment for the insurance 
was made while Lafferty was in good health and free from injury, no 
premium or payment made thereon prior to the death of Lafferty, and 
that there was no consideration for the contract. It is further pleaded 
that if the contract of insurance sued upon was ever executed and put 
into effect, it was rescinded prior to the death of Lafferty by mutual 
oral agreement of the parties thereto. This answer was verified by 
an agent of the defendant company. 


“Tt does not appear that a reply was filed, but the cause went to 
trial before the court and a jury, resulting in a directed verdict in 
favor of defendant. Plaintiff filed a motion for a new trial, which 
was sustained, and from this action defendant appeals. Pending the 
appeal; plaintiff died, and her death being suggested, her administrator 
duly entered his appearance. 

“At the trial plaintiff introduced the policy and application in evi- 
dence and it was admitted that Hugh L. Lafferty came to his death 
from injuries received by being run into by a train on a railroad at 
Louisiana, Mo., he being there on a visit, his home being at Moberly. 
This occurred about 4 o’clock on the morning of January 18th, 1914. 


“Plaintiff introduced and read in evidence the deposition of Miss 
Ada C. Sheldon, a stenographer and cashier of defendant at Kansas 
City, who testified, in effect, that one Joseph Burton was the agent of 
the defendant at Moberly; that he sent into the home office at Kansas 
City an application of Lafferty for insurance in the amount of $400; 
that the company had written a policy, duly signed by the proper officers, 
on the application and sent it to Burton for delivery. This occurred 
about January 9th, 1914. About that date she made out a blank receipt 
book for Lafferty as insured with defendant and an identification card, 
doing this in the usual course of business of defendant on receipt and 
approval of an application for a policy. Hearing nothing to the con- 
trary from the local agent, she mailed these to Lafferty on January 
20th. The book contained no acknowledgement of a receipt of any 
premium but was a book in blank furnished for Lafferty’s convenience, 
in the usual course of defendant’s business, she not having received any. 
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notice that the policy had not been delivered to and accepted by Lafferty 
or that he had not paid anything, and having no knowledge of his death 
having occurred on the 18th. 


“On this evidence plaintiff rested. 


“Defendant interposed a demurrer, which was overruled. It then 
introduced in evidence the deposition of Joseph Burton, who deposed 
to the effect that he was the agent of defendant at Moberly and had 
solicited Lafferty to take out accident insurance with the defendant 
company, and that Lafferty had: made application for insurance amount- 
ing to $400. This eccurred about January 9th, 1914, Lafferty agree- 
ing that he would take the policy and pay for it upon the following 
Saturday, which was January 10th, 1914. He did not, however, take 
the policy on that date, but on the 15th Burton submitted it to him for 
his inspection and approval, Lafferty agreeing to pay for the policy 
the afternoon of that day, if he took it, neither of which he then did; 
that the policy was left with Lafferty, because he stated he would like 
to look over it a little more fully before accepting and paying for it. 
This took place about January 15th. On the 17th following, Lafferty 
agreed with Burton to either return the policy to him or pay for it, 
promising to pay or leave the policy for Burton after supper on the eve- 
ning of the 17th. About 7 oc’clock that evening Burton called at 
Lafferty’s place of business in Moberly for the money or the policy, 
whichever Lafferty had left there, but got neither. Burton did not 
see Lafferty after that date. About 11 o’clock in the morning of Janu- 
ary 19th, Burton first heard that Lafferty had been killed on the 18th in 
the railroad yards at Louisiana. Before he had heard that and at about 
8 o’clock on the morning of the 18th, a Mr. Philpott, in whose bakery 
Lafferty had been employed, called Burton by telephone and. asked him 
to call at his place of business as he wished to pay on Lafferty’s in- 
surance policy, and about 8 o’clock that morning Burton went to Phil- 
pott’s place of business—Philpott and one Dessert being engaged in the 
bakery business—and asked Philpott what amount he wished to pay on 
the policy; what amount Lafferty had instructed him to pay, or had 
left with them to pay on the policy. He was answered by the parties 
there (Philpott and Dessert) that it did not make any difference; that 
they, referring to Philpott and Dessert, would pay whatever was due on 
the policy that Laffert had in his possession. Burton asked Dessert if 
Lafferty had left a certain amount, and Dessert answered that he (Des- 
sert) would pay whatever was due. This answer was objected to and 
stricken out, we think, improperly. Dessert then paid Burton $3.60. 
This occurred before witness had heard of the death of Lafferty. Upon 
hearing that, he tendered the $3.60 to Dessert and Philpott in the pres- 
ence of a Mr. Rothwell. They refused to receive it. Witness after- 
wards sent the amount to Philpott, and also a liké amount to Dessert, 
by registered mail, neither of which amounts were returned. This send- 
ing by registered mail occurred about 5 or 6 weeks after the death of 
Lafferty. Witness stated that he was not in the employ of defendant 
at the time of giving this deposition and had not been since about Oc- 
tober, 1914. 

“Another witness deposed to the fact that he was acqua‘nted with 
Hugh Lafferty; had talked with him about taking out insurance with 
defendant, witness having a policy in that company, having applied for 
it about the same time that Lafferty applied for one. Just before Laf- 
ferty left Moberly for Louisiana on the 17th or 18th of January, witness 
was talking with him, and Lafferty told him that he did not think he 
would take defendant's policy and did not think he would pay for it; 
said he had a policy with another company that he liked better and was 
going to take that instead of the policy he had applied for through 
Burton; that he had a better policy with the Des Moines Company 
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than defendant would give him; and paid for that policy and did not 
think he would take defendant’s policy. 

“Another witness corroborated the witness Burton as to the tender 
of the $3.60 to Phillpott and Dessert and their refusal to receive it. 


“Defendant also offered and introduced in evidence an application 
which Lafferty had made to the Bankers’ Accident Insurance Company 
of Des Moines, Iowa, which had been received by that company about 
January 19th, 1914, the application dated at Moberly, January 16th, 1914, 
and in this application Lafferty stated that he had no accident or health 
insurance in any company, association or society. This was the evidence 
for the defendant. 

“In rebuttal plaintiff offered in evidence the filing of the deposition 
of Samuel Philpott, taken by defendant in the case and filed January 
28th, 1915. Defendant’s counsel objected to this and said he would read 
it himself which he did. Philpott deposed that Lafferty had been in 
the employ of his firm at Moberly, engaged in the bakery business; that 
he had left Moberly on January 17, 1914, saying he was going 
home, that being Louisiana, Mo. Asked if he knew anything 
about Lafferty taking out an. insurance policy he said he did; 
that he had applied for one a month or six weeks before January 17th, 
1914; heard of Lafferty being killed on Monday morning, January 19th; 
heard it as soon as he got to his store Monday morning following; was 
told by his partner that Lafferty had been killed the day before; had 
received $3.60 by registered mail from Mr. Burton shortly after the 
death of Lafferty. 

“It should be stated that plaintiff objected to the testimony of Bur- 
ton on the ground that he was an agent of the defendant company and 
acting as such ip this transaction with Lafferty. This was overruled. 

[1, 2] “The defense here is that the policy was neither pa‘d for nor 
delivered. The fact of delivery or nondelivery is an affirmative de- 
fense. Wells v. Hobson, 91 Mo. App. 379. It follows that plaintiff 
made out a prima facie case by introducing the policy and proving the 
death of Lafferty within the time covered by the policy, the death the 
result of external bodily injuries, accidentally received. Learned counsel 
for appellant argues with great force that it appears affirmatively that 
Lafferty did not pay anything on this policy by way of premium or 
otherwise and that the testimony of defendant shows affirmatively that 
the policy was never accepted nor delivered as a policy. That may be, 
but these were for the determination of the jury. Erhart v. Dietrich 
118 Mo. 418, loc. cit. 426, 24 S. W. 188. The possession of the policy 
raised the presumption that it had been delivered and paid for, or that 
credit had been given for the premium. 


“Hence the first action of the trial court in taking the case from 
the jury was erroneous. This was afterwards corrected by that learned 
court, when he sustained the motion for a new trial. 

[3] “It is argued that the motion for new trial, if wrong on the 
ground that error had been committed in taking the case from the jury, 
or, more accurately, directing a veridct, might have been susta‘ned on 
the ground that the verdict was against the weight of the testimony. No 
such presumption can be indulged in where there is an instructed verdict. 
In such situation the jury does not pass upon the weight of the testi- 
mony. So the position of learned counsel for respondent on this point 
is not tenable. 

“The objection to the deposition of Burton who had been the agent 
of the defendant company at the time of the transaction, was prop- 
erly overruled. That is in accordance with the latest decisions of our 
Supreme Court, as see Wagner v. Binder, 187 S. W. 1128, in D*vision 
No. 1, not to be officially reported, and Allen v. Jessup, by Division 
No. 2, not to be officially reported, but see 192 S. W. 720. 
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[4] “The testimony offered on the part of defendant, tending to 
prove that Philpott and Dessert, in whose employ Lafferty was, or 
with whom he was connected in business, and who were the parties 
who made the payment of the premium to Burton, knew or had been 
informed of the death of Lafferty before they made that payment, 
was improperly excluded. It was not hearsay, which was the objection 
made to it, and it is binding on plaintiff for the reason that their act in 
making the payment of the premium was in law her act; in making the 
payment they were acting for and in the interest of plaintiff, and as she is 
seeking to avail herself of that act, she is bound by their knowledge 
if they had any, of the fact of the death of Hugh L. Lafferty when or 
before they made this payment. y 

‘It follows that the action of the learned trial court in sustaining 
the motion for a new trial is correct, based on the ground that by the 
prima facie case made by plaintiff, the case was one for the jury. 

“The judgment granting a new trial is affirmed, and the cause re- 
manded for further proceedings. 


“Allen and Becker, JJ., concur.” 


After a careful consideration of the case, we are of the opinion 
that it is in conflict with the Gilmore Case before mentioned, and, for 
the reasons stated by the Court of Appeals in this case, that case is 
overruled and should be no longer followed. 

[5] The old familiar rule that the jury is the judge of the credi- 
bility of witnesses should not be overlooked which must not be con- 
trolled or interfered with by the court. This is true whether the wit- 
nesses are introduced by the plaintiff in support of the allegations of the 
petition or by the defendant into court of the allegations of the 
answer. In other words, the rule mentioned absolutely bars the right 
of the court to instruct the jury to find for the plaintiff, even though 
hundreds of the most reputable witnesses of the community should testify 
to the facts stated in the petition; even though their testimony should be 
uncontradicted, the jury must still be the judge of the credibility of 
the witnesses and the weight to be given to their testimony, and the same 
would be true as to the testimony of as many other witnesses should they 
testify to the facts charged in the answer for the jury alone must be 
the judge of their credibility and the weight to be given to their testi- 
mony, and in either case the court has absolutely no legal authority 
to interfere with that absolute prerogative of the jury. Gannon v. 
. Co., 145 Mo. 502, 46 S. W. 968, 47 S. W. 907, 43 L. 

~ B. TB. 

We hereby adopt the opinion of the Court of Appeals as the opinion 
of this court in this case. 

For the reasons stated, the judgment of the common pleas is 
affirmed. 


All concur, Graves, J., in separate opinion. 


Graves, J. (concurring). I agree that the presumption of a de- 
livery arose upon the showing that the policy was in possession of the 
deceased. This is purely a presumption as to the fact of delivery, and 
is a rebuttable presumtion. Without adverse proof, the presumption 
made a prima facie case for the jury for plaintiff, but here we have 
the presence of the facts destroying the presumption, if those facts are 
to be taken as proven. So that we get to the old question in Gannon 
v. Gas Co., 145 Mo. loc. cit, 515, 46 S. W. 968, 47 S. W. 907, 43 L. R. 
A. 505; Trust Co. v. Hill, 223 S. W. 434. The facts shown made a 
prima facie case for the jury, and under Gannon v. Gas. Co., supra (a 
case which I have always followed but at times with much reluctance), 
this prima facie case left to the jury the determination of the credibility 
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of the evidence offered by defendant. Under Gannon’s Case and its pre- 
decessors and many successors (as late as Keller v. St. Louis Butchers’ 
Supply Co., 229 S. W. 173, at this term of the court), the delivery 
of the policy sued upon was for the jury. But, whilst under our rule 
the case should have been submitted to the jury, the trial court has the 
peculiar power to prevent the miscarriage of justice by setting aside 
a verdict which is against the weight of the evidence. Kellar v. Supply 
Co,, supra. This is one of the cases where the trial court should func- 
tion aright on the motion for new trial, if such motion charges that 
the verdict of the jury was against the weight of the evidence. This 
question was not in the instant case, because there was, in the first in- 
stance, a directed verdict for defendant. It may be in a future trial of 
'the case. 


With these additional observations, I concur in the opinion. 


WISER v. CENTRAL BUSINESS MEN’S ASS’N. (No. 13939.) 
(Kansas City Court of Appeals. Missouri. April 4, 1921.) 
229 Southwestern Reporter 409. 


1. INSURANCE — EVIDENCE HELD TO WARRANT FINDING 
Sanita” FORFEITURE FOR DELAY IN PAYMENT OF 
IUM. 


In an action on health insurance policy, which contained no penalty 
for delay in paying a premium, except a provision that the acceptance 
of such premium would create liability only for sickness beginning there- 
after, evidence that the company stated to insured, after he requested 
blanks for proof of. sickness, that his premium was overdue, but would 
be accepted without penalty if paid immediately, held to sustain a ver- 
dict finding that the acceptance of the premium waived the provision 
exempting liability for the existing sickness. 


(For other cases, see Insurance Dec. Dig. § 665[8].) 


3. INSURANCE — ACCEPTANCE OF PREMIUM NOT UNDER 
POLICY TERMS FOR REINSTATEMENT WAVES FOR- 
FEITURE FOR DELAY. 

Where a health insurance company accepted and retained a premium 
not paid when required, with full knowledge of plaintiff's sickness at the 
time, it waived the forfeiture for delay in payment, unless the payment 
was accepted under the provision of the policy for reinstatement without 
liability for existing sickness. 


(For other cases, see Insurance, Dec. Dig. § 392[1].) 


Appeal from Circuit Court, Clinton County; Alonzo D. Burnes, 
Judge. 
“Not to be officially published.” 


Action by Robert L. Wiser against the Central Business Men’s As- 
sociation. Judgment for plaintiff, and defendant appeals. Affirmed. 


W. S. Herndon of Plattsburg, for appellant. 
R. H. Musser, of Plattsburg, for respondent. 
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BLAND, J. This is an action on a policy of health insurance issued 
by the defendant in favor of plaintiff. Plaintiff recovered and de- 
fendant has appealed . 

This is the second appeal in the case. See Wiser v. Central Busi- 
ness Men’s Association, 219 S. W. 102, where the facts will be found. 
In addition to the facts stated in the opinion in that appeal the evidence 
as adduced at the last trial shows that the insured became sick on 
September 5, 1917, and that on September 7th he had his wife write 
to defendant to “please send me claim sheet for sickness,” giving the 
number of the policy. This letter was received on September 8th, and 
on September 10th defendant, in a form letter over the signature of its 
secretary, acknowledged receipt of the notice of sickness and inclosed 
blanks for proof of loss, and on the same day the secretary wrote plain- 
tiff (to use the latter’s words, the letter having been lost) : 

“That the premium was unpaid—the last premium; and he said that 
if I went ahead and paid it that there would be no penalty to it.” 

When plaintiff received this letter, he immediately called up Mr. 
Gordon over the telephone, learned that he had not attended to the 
matter of the payment of the premium, and directed Gordon to pay the 
same out of insured’s deposit in Gordon’s bank, which Gordon did. On 
September 17th Gordon notified the company of his receipt of the pre- 
mium, which the defendant retained. On September 26th defendant 
wrote plaintiff saying, “You recently notified us that you were disabled, 
and we at once furnished you our usual forms for proof of loss;” 
that, not having received either the preliminary or final claim blanks, 
they assumed his disability was slight, and that he did not desire to 
make a claim; that unless they heard from him to the contrary within 
one week from the date of the letter “we shall consider that such is 
the case and that our liability is at an end.’ On September 29th plain- 
tiff answered this letter, saying that he understood that proofs were to 
be sent in “when I got well,” and that he would send them in at once. 
There was no response to this letter. On October 16th plaintiff wrote 
defendant that he had sent in his claim papers the day following receipt 
of defendant’s letter in reference to the matter, and had heard nothing 
from it. In answer to this defendant wrote plaintiff on October 18th, 
that it had received “the form of proof filed by: you,” and that it was 
making its usual investigation, and when it was completed would ad- 
vise plaintiff of its decision in regard to the claim. On October 26th 
it wrote plaintiff that is record showed that he policy expired on Sep- 
tember 1, 1917, and that as he had not consulted a physician until 
September 5th his illness began after the policy had elapsed. 

The policy contained the following provision: 

“3. If default be made in the payment of the agreed premium for 
this policy ,the subsequent acceptance of the premium by the associa- 
tion or by any of its duly authorized agents shall reinstate the policy, but 
only to cover such sickness as may begin more than ten days after the 
date of such acceptance.” 

It is insisted by defendant that the court erred in refusing to give 
its instruction in the nature of a demurrer to the evidence; that, in 
view of the foregoing provision of the policy, the acceptance and re- 
tention of the premium at the time by the defendant was not a waiver, 
but a compliance with the provisions of the policy. This contention 
was fully answered in the opinion in the former appeal. 

[1] There is nothing in the policy relating to a penalty upon reinstate- 
ment, such as a fee in addition to the premium or a requirement of a 
physical examination, so that the penalty referred to in defendant's letter 
of September 10th could not have meant anything of that kind as sug- 
gested by defendant. Defendant makes the following quotation from 
MR. C..L..o. 1: 
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“If a demand for a payment of a past-due premium makes pay- 
ment a condition of reinstatement, it would seem that there is no waiv- 
er of the forfeiture; nor is there a waiver where the insured has a 
right to pay overdue assessments and be reinstated.” 


But the evidence in this case shows that there was someth'ng more 
than a mere demand for a.past-due premium or the mere payment by 
plaintiff of an overdue premium. Here the facts show that, when de- 
fendant wrote its letter of September 10th, it knew of plaintiff’s illness, 
and it stated to him that “if I.went ahead and paid it [the prem‘um] 
that there would be no penalty to it.” This evidence tends to show a 
willingness on the part of defendant not to insist on a forfeiture of the 
policy for the nonpayment of the premium. There is no question but 
that there is evidence of a waiver of the prompt payment of the prem- 
ium. Hawk'ns v. Woodmen Accident Ass’n, 204 S. W. 566; James v. 
Mut. Reserve Fund Life Ass’n, 148 Mo. 1, 49 S. W. 978; Andrus v. Ins. 
Association, 168 Mo. 157, 67 S. W. 582; Scanritt Estate v. Casualty Co., 
166 Mo. App. 567, 149 S. W. 1049; Davis v. National Council of Knights 
& Ladies of Security, 196 S. W. 97; Wiser v. Central Business Men’s 
Ass’n, supra. 

[2] Complaint is made of plaintiff’s instruction No. 1, which reads 
as follows: 

“The court instructs the jury that if they believe and find from the 
evidence that the defendant association requested and received the pay- 
ment of the assessment after the time fixed by the policy in controversy 
shown in the evidence without the intent of declaring ov enforcing the 
forfeiture of the said policy and without requiring reinstatment there- 
under, and that the plaintiff was made to believe and did believe that 
such premium was to be paid and accepted by said association after the 
date fixed by said policy without any forfeiture being enforced by said 
defendant, and that said premium was received and retained by said de- 
fendant in accordance with its request fo~ said payment, if any such 
request the jury find was so made, and without acting upon such default 
and without requiring a reinstatement thereof, then the jury are in- 
structed that there was no forfeiture within the meaning of the provi- 
sion of said policy pertaining thereto.” 


We think the instruction might have been better worded. However, 
it conveys the idea to the jury that plaintiff was entitled to recover un- 
less defendant requested and receive: the pavment of the premium with 
the intention of receiving it undey provision 3 of the policy, which we 
have quoted. This idea was expressed merely in another way, for the in- 
struction submitted that, if the premium was received after time without 
the intention on defendant's part of declaring or enforcing a forfeiture 
and reinstatement of the policy, the verdict should be for plaintiff. No 
doubt plaintiff, in drawing the instruction, was trying to avoid a comment 
on that part of the evidence showing what. was written by defendant to 
plaintiff on September 10th about paying the premium. However if 
plaintiff’s instruction, which directed a verdict, is somewhat obscure, its 
obscurity was made plain hy reading it in connedtion with defendant’s 
instruction No, 5, to the effect that defendant should have the verdict if 
it did not write to plaintiff to the effect “that my [Wise~’s] premium had 
not been paid and was overdue for a few days, but if I would pay at 
once there would be no penalty.” Sutter v. Met., 208 S. W. 851. 

[3] Of course, from what we have already said. if the premium was 
not received under provision 3 of the policy, then defendant waived the 
prompt payment of the same, for the reason that no excuse is given for 
the acceptance of the premium out of time with full knowledge of plain- 
tiff’s sickness consistent with the absence of a waiver, except that it was 
received under said provision. 
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[4] Defendant complains of the refusal of the court to give its in- 
structions Nos. 3 and 4. What was sought to be submitted to the jury 
in those instructions was covered in defendant’s given instruction No. 5, 
which, if anything was more favorable to the defendant than its refused 
instructions 3 and 4. 

[5] The last point made is that the verdict is against the weight of 
the evidence. Point No. 2 is substantially the same as the last one. An 
assignment of this sort cannot be noticed in this court. Robertson v. 
Kochtitzky, 217 S. W. 543; Harmon v, Irwin, 219 S. W. 392; Daniel v. 
Pryor, 227 S. W. 102. 


The judgment is affirmed. 
All concur. 


WRIGHT v. GREAT EASTERN CASUALTY CO. (No. 13927.) 
(Kansas City Court of Appeals. Missouri. April 4, 1921.) 
229 Southwestern Reporter, 440, 


2. INSURANCE — ACCIDENT INSURER HELD NOT TO HAVE 
NOTICE THAT AGENT COLLECTED PREMIUM FOR RE- 
NEWAL OF OLD POLICY. 

Where an accident insurance company notified its agent that it would 
not renew a policy of the kind held by the insured, and the agent who 
collected the renewal premium sent an application for a new policy with 
the premium, held that under the circumstances the insurer was not 
chargeable with knowledge of the agent that the insured deemed he was 
merely obtaining a renewal of the policy. 


(For other cases, see Insurance, Dec. Dig. § 145[2].) 


3. INSURANCE — RETENTION BY INSURER OF PREMIUM 
HELD NOT TO ESTOP IT FROM DENYING THAT THERE 
WAS NO RENEWAL CONTRACT. 

Where the insurer who had notified the agent that the original pol- 

icy would be renewed, on receiving a premium and an application for a 
different policy transmitted a second accident policy, the fact that the 
insurer retained such premium will not estop it from denying that there 
was no renewal of the original policy, though the new policy was never 
delivered, where the original action by the beneficiary was on the second 
policy, and having been defeated in that, she sought to recover on the 
theory of the renewal. 


(For other cases, see Insurance, Dec. Dig. § 145[1].) 


Appeal from Circuit Court, Nodaway County; George R. Ellison, 
Special Judge, 

“Not to be officially published.” 

Action by Lena J. Wright against the Great Eastern Casualty Com- 
pany. From judgment for defendant, plaintiff appeals.. Affirmed. 


R. P. Duncan, of Columbus, Ohio, and Ellis G. Cook and Wright 
& Ford, all of Maryville, for appellant. 


J. C. Rosenberger, of Montgomery, and J. H. Sayler, of Maryville, 
for respondent. 
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BLAND, J. This is a suit on an accident insurance policy. At the 
close of all the evidence the court gave defendant’s instruction in the 
nature of a demurrer to the evidence, resulting in a verdict and judg- 
ment for defendant. Plaintiff has appealed. 

This is the second appeal in the case. See Wright v, Great Eastern 
Casualty Co., 206 S. W. 428, wherein the facts are stated. It will ap- 
pear by the opinion in that case that plaintiff was contending that there 
was a verbal renewal of the first policy, but this cout held that the 
claimed verbal agreement was merged into the written policy of insur- 
ance, being the second policy. On the last trial plaintiff denied receipt 
by the deceased of the renewal policy, or that deceased had any knowl- 
edge of the issuance of the policy, and refused to be bound by its terms. 

The facts show that defendant’s agent, Miller, was not a general 
agent, but his authority was limited to soliciting insurance, taking appli- 
cations, and collecting premiums when the insurance was written. No 
insurance was consummated until the application was sent to the company 
at its home office, where the policy would be issued and returned to Mil- 
ler, who countersigned it and delivered it to the insured. Before the 
policy sued on, which was the first policy, expired, defendant had dis- 
continued insurance of the kind covered by that policy, and notified Mil- 
ler that a renewal of that form of policy must not be solicited. Miller 
received these instructions. It is therefore apparent that he had no au- 
thority to solicit or take renewals of policies such as the one held by the 
deceased. Plaintiff admits that Miller had no authority to make oral 
contracts of insurance, and disclaims any attempt to recover on an oral 
contract. 

[1] It is contended that, this suit being upon the original policy, 
which provided that it might be renewed by regular renewal receipt, and 
the agent having asked the deceased if he wanted to renew the policy, 
and deceased having answered in the affirmative, and Miller having col- 
lected the premium and forwarded it to the company, the gompany re- 
ceiving and retaining the same, it cannot be heard to say that it did not 
accept the premium in renewal of the insurance. The weakness of this 
contention is that it assumes that Miller in renewing the policy was act- 
ing within the scope of his authority. We think there is no evidence of 
this. It must be remembered that the authority of Miller was limited. 
As is stated in 2 C. J. pp, 863, 864, 865: 

“The rule that notice to an agent is notice to his principal is not ap- 
plicable unless the notice has reference to business in which the agent is 
engaged under authority from the principal, and is pertinent to matters 
coming within that authority; and hence a principal is not affected with 
knowledge which the agent acquires while not acting in the course of 
his employment, or which relates to matters not within the scope of his 
authority, unless the agent actually communicates his information to the 
principal.” 

There is no showing that Miller had express authority to collect 
renewal premiums on policies of insurance such as that held by plain- 
tiff, nor was there any showing that defendant by its conduct held Mil- 
ler out as its agent for that purpose. So the defendant would not be 
bound by Miller’s knowledge that the insured intended the premium paid 
by him to apply on a renewal of his policy. There is no contention that 
Miller in sending to defendant the second application and the premium 
notified the defendant that he was collecting the premium for a renewal 
of the old policy for the facts show to the contrary. 

[2] There are cases holding that an insurance company will be held 
to the knowledge received by a mere soliciting agent, which knowledge 
comes to him in his capacity as soliciting agent, concerning matters that 
have to do with the soliciting of the insurance. In this connection it is 
held that where a soliciting agent of an accident insurance company knew 
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that the insured had made a claim against another accident insurance 
company for indemnity and the accident policy held by the insured had 
been canceled, there was a waiver of a breach of warranty contained in 
the policy against the existence of these things. Carr vy. Pac. Mut. Life 
Ins. Co., 100 Mo. App. 602, 75 S. W. 180. Where the applicant for fire 
insurance made certain warranties as to the title to the property insured, 
and the agent knew the true condition, there was a waiver of the war- 
ranties in the application. Combs v, Hannibal Savings & Ins. Co., 43 
Mo., 148, 97 Am. Dec. 383. The knowledge of a medical examiner that 
the applicant for life insurance has a certain disease amounts to a waiver 
of the warranty in the application that the insured never had such a dis- 
ease. Hereford v. Mystic Workers of the World, 200 Mo. App. 387, 207 
S. W. 76; Hale v. Sovereign Camp, W. O. W. (Tenn.) 226 S. W, 
1045, 1047. 

The case of Beswick v. National Casualty Co., 226 S. W. 1031, in- 
volves the question of the authority of a soliciting agent to agree by in- 
serting in the receipt, given to the insured upon an application for a pol- 
icy of insurance to he issued by the company, that the insurance should 
become effective upon a certain day, being one month prior to the date 
of the policy when issued. It was held in that case that the agent had 
such authority, for the reason that he was furnished with a blank upon 
which to write the receipt, which showed that in filling it out the agent 
could specify the date to which the policy could be carried, which neces- 
sarily would fix the date when the insurance would begin. By furnish- 
ing the agent with such a blank the company gave him the authority to 
agree to the date of the beginning of the insurance. 

The case at bar does not come within the rule announced in those 
cases. Here Miller had no authority to collect renewal premiums for 
defendant. Having had no authority whatever in reference to collecting 
a renewal premium, his knowledge of the fact that the insured was pay- 
ing such renewal premium would not bind the company, and the com- 
pany was never apprised of the fact that when it received the premium 
it was the premium paid to renew the policy. There is no evidence in 
the record that Miller had any authority to’ do otherwise than to solicit 
new insurance and send the application to the company for its approval 
or disapproval. 

[3] Defendant had received an application for a new policy signed 
by the deceased, and had issued a new policy upon this application, and 
defendant had sent it to Miller to be delivered to the insured. There was 
much evidence that it was delivered, and some evidence that it was not. 
For the purposes of the case we assume that it was not. The 
fact that defendant has retained the premium does not estop it from 
denying that it renewed the policy of insurance. When plaintiff's son 
died her attorneys attemp‘ed to collect under the second policy, and when 
this suit was originally filed plaintiff alleged that a renewal policy was 
issned “on the 15th day of December, 1914,” and that the same was in ef- 
fect at the time the insured received his mortal injuries, so defendant had 
no knowledge until after the suit was brought that plaintiff was claiming 
otherwise than under the second policy upon which it understood the pre- 
mit'm of insurance was collected. Defendant has always contended, and 
still contends, that the second policy of insurance was in force, and that 
the first policy expired prior to the time the insured was injured. There 
is nothing inconsistent with defendant’s claim that the second policy was 
in force, and not the first, and its conduct. in retaining the premium, 


The judgment is affirmed. 
All concur. 
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NORTH v. NATIONAL LIFE & ACCIDENT INS. CO. OF NASH- 
VILLE, TENN. (No. 16469.) 


(St Louis Court of Appeals. Missouri. March 8, 1921.) 
229 Southwestern Reporter, 298. 


1. INSURANCE — WHERE INSURED COULD NOT LIE IN BED 
RECAUSE OF BAD HEART, HE WAS “CONFINED TO BED” 
WITHIN POLICY. 

The provision of an industrial insurance policy for payment of sick 
benefits when insured is necessarily confined to bed does not mean that 
insured should be confined to her bed all of the time, but should be bed- 
ridden in a substantia! sense, and insurer cannot escape paying sick bene- 
fits because insured could not lie in bed owing to a bad heart. 

(For other cases, see Insurance, Dec. Dig. $ 525.) 


(For other definitions, see Words and Phrases, Second Series, Con- 
fined to bed.) 


2. INSURANCE — POLICY NOT FORFEITED FOR NONPAY- 
MENT OF PREMIUMS WHEN INSURED WAS ENTITLED 
TO SICK BENEFITS SUFFICIENT TO PAY PREMIUMS. 
Courts do not favor forfeitures and will not enforce them against 

equity and good conscience, so that an insurance policy will not be 

declared forfeited for nonpayment of premiums where insurer held, 
when the premiums became due, more than tae money due the in- 
sured as sick benefits to pay the same, 


(For other cases, see Insurance, Dec. Dig. § 360[3].) 


3. INSURANCE — SPECIFIC ORDER FROM INSURED TO AP- 
PLY SICK BENEFITS IN PAYMENT OF PREMIUMS NOT 
NECESSARY. 

Insurer need not have a specific order from the insured to apply sick 
benefits due to the payment of premiums, since such application is for 
insured’s benefit, and his consent: will be presumed, and equity requires 
the insurer to make such application. 


(For other cases, see Insurance, Dec. Dig. § 360[3].) 


4. INSURANCE—DECEASED’S HUSBAND HELD ENTITLED TO 
SUE ON INDUSTRIAL INSURANCE POLICY FOR SICK 
BENEFITS, THOUGH NOT ADMINISTRATOR. 


Where an industrial insurance policy provided that its production by 
the company with the receipt for the sum insured, signed by the benefi- 
ficiary, was conclusive evidence that such sum had been paid and that 
all claims under the policy had been fully satisfied, the insurer cannot 
arbitrarily select a person of the designated class to whom payment is 
to be made, and action on the policy for sick benefits accrued at insured’s 
death could be brought by deceased’s husband in possession of the pol- 
icy, although not appointed administrator of insured. 


(For other cases, see Insurance, Dec. Dig. § 585[1].) 


Appeal from St. Louis Circuit Court; George H. Shields, Judge. 

Action by John North against the National Life & Accident Insur- 
ance Company of Nashville, Tenn. Verdict and judgment for plaintiff, 
and the defendants appeals. Affirmed. 


George P. Burleigh, of St, Louis, for appellant. 
Crittenden Clark, of St. Louis, for respondent. 


Vol. LVIII. 
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HOYT v. MASSACHUSETTS BONDING & INS. CO. et At. 
(No. 1708.) 


(Supreme Court of New Hampshire. Hillsborough. Jan, 4, 1921.) 
113 Atlantic Reporter, 219. 


3. INSURANCE—UNLESS TIME FOR SUIT SPECIFIED IN POL- 
ICY EXTENDED BY STATUTE, SECOND SUIT COULD NOT 
BE MAINTAINED. 

Where the time before which suit must be brought had by the terms 
written in an accident policy expired before the insurers objected that 
the first suit on the policy was premature, unless such time was extended 
by Laws 1913, c. 226, the second suit on the policy could not be main- 
tained. 


(For other cases, see Insurance, Dec. Dig. § 622[6].) 


5. INSURANCE — RENEWAL RECEIPT NOT VOID BECAUSE 
NOT INCORPORATING PROVISIONS OF STATUTE; RE- 
CEIPT CONSTRUABLE AS IF PROVISIONS INCORPOR- 
ATED. 

Renewal receipt, issued by an accident insurer and delivered after 
October 1, 1913, was not void because it did not incorporate in the re- 
newed policy the provisions of Laws 1913, c. 226, but by the terms of the 
act the receipt must be construed as if such provisions were incorporated 
herein. 


(For other cases, see Insurance, Dec. Dig. § 145[1].) 


6. INSURANCE — ACCIDENT INSURANCE POLICY RENEWED 
SUBJECT TO CONDITION THAT PROVISION AS TO LIMI- 
TATION OF TIME FOR SUIT EXTENDED. 

Where an accident policy provided any limitations in it contrary to 
state laws governing it were extended to the minimum periods provided 
by such laws, and, when the policy was renewed in 1914, 1915, under 
Laws 1913, c, 226, the minimum provision by which such insurers might 
limit the bringing of suit was two years, the policy was renewed subject 
to the condition that the provision as to limitation of time for suit was 
extended to two years. 

(For other cases, see Insurance, Dec. Dig. § 145[1].) 


7, INSURANCE—WHETHER INSURED’S OCCUPATION WHEN 
KILLED OF SAME HAZARD AS THAT IN WHICH IN- 
SURED, QUESTION OF FACT. 

Whether insured when killed was engaged in an occupation classi- 
fied as of the same hazard as that in which he was insured was a ques- 
tion of fact. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 


Exceptions from Superior Court; Hillsborough County. 

Actions by Flora Hoyt against the Massachusetts Bonding & Insur- 
ance Company and another. Nonsuit was ordered in the first action, to 
which plaintiff excepted. In the second action, defendants’ plea in 
abatement being overruled, verdict was found for plaintiff; defendants 
excepting. In the first suit, judgment ordered for defendants; in the 
second judgment ordered for plaintiff. 


Irving E. Forbes and Taggart, Tuttle, Wyman & Starr, all of Man- 
chester, for plaintiff. 
John O'Neill, of Manchester, for defendants. 
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FANE v. NATIONAL ASS’N RAILWAY MAIL CLERKS. 


(New York Supreme Court, Appellate Division, Fourth Department. 
May 11, 1921.) 


188 New York Supplement, 222. 


INSURANCE—RAILWAY MAIL CLERK, WHO WAS RUPTURED 
WHILE LIFTING MAIL SACKS IN CUSTOMARY MANNER, 
NOT INJURED THROUGH “ACCIDENTAL MEANS,” WITH- 
IN CERTIFICATE. 

Railway postal clerk, who was ruptured while lifting heavy sack of 
mail while engaged in his customary work, where the bag was not any 
heavier than any other bags which he had lifted in the same way and the 
pile upon which he was attempting to place it was not any higher than 
usual, was not entitled to recover under certificate insuring him against 
injuries “through external, violent, and accidental means”; the means 
used by him to place mail bag on pile being exactly those used on other 
occasions, and therefore not “accidental means,” within the certificate. 

(For other cases, see Insurance, Dec. Dig. § 787.) 


(For other definitions, see Words and Phrases, First and -Second 
Series, Accidental Means.) 


Appeal from Trial Term, Cattaraugus County. 

Action by Daniel E. Fane against the National Association of Rail- 
way Mail Clerks. Judgment for defendant, and plaintiff appeals. Af- 
firmed, 


Argued before Lambert, Hubbs, Clark, and Rowland L. Davis, JJ. 


M. B. Jewell, of Olean, for appellant. 
George H. Pierce, of Olean (George A. Larkin, of Olean, of counsel), 
for respondent. 


Husss, J. The plaintiff in this action was insured by the defend- 
ant against personal accidehtal injuries. The certificate issued by the 
defendant contained the following clause: 

“If the holder of this certificate shall receive bodily injuries during 

the continuance of this certificate through external, violent and acci- 
dental means” 
—he shall be entitled to recover, etc. The plaintiff was a railway postal 
clerk. On the 20th day of October, 1916, at Binghamton, while in the 
performance of his duties, he was engaged in piling heavy mail bags 
on a stack seven or eight feet high. While doing that work he strained 
the covering of his intestines and caused a rupture. An action was 
brought on the certificate, and the jury found that the rupture was 
caused through external, violent, and accidental means within the mean- 
ing of the policy. The trial court set aside the verdict of the jury and 
directed a verdict for the defendant. The sole question for our con- 
sideration is whether or not, under any inference which could be drawn 
from the evidence, the jury was justified in finding as it did. There is 
no dispute in the evidence. The plaintiff testified: 

“I was lifting a heavy sack of mail, to put it way up here, and felt 
something slip down here, in my testicle. 

“Q. So that, in reaching up, you felt this give way? A. Yes, sir.” 

That is all there is of the case. It is undisputed that the plaintiff 
was engaged in his customary work. There is no claim or pretense that 
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the bag which he was lifting was any heavier than other bags which 
he had lifted in the same way, or that the pile upon which he was at- 
tempting to place it was any higher than usual. It is not claimed that 
the car gave a sudden lurch, or that he slipped, or was pushed or jarred, 
or that anything out of the ordinary happened. He simply attempted to 
lift the heavy mail bag in question onto the top of the pile, doing just 
what he expected to do, and what he was accustomed to do, and doing 
it in the usual and ordinary way. The only thing unusual or unexpected 
about the whole affair was that the strain of lifting the bag on this par- 
ticular occasion caused a rupture. From those facts the appellant urges 
that the rupture was caused “through external, violent, and accidental 
means.” 

It is undoubtedly true that the act of lifting the mail bag produced 
an unforeseen consequence, and the consequence might commonly be 
called an accidental injury, and the result of lifting the bag might be 
accidental; but the wording of the policy is, “through * * * ac- 
cidental means.” The means which the plaintiff used to place the bag 
were exactly those which he intended to use, and precisely those he 
had used on many other occasions. It cannot be said that the means 
were accidental. The most that can be said is that the result was ac- 
cidental. He was doing what he meant to do, and doing it in the way 
he meant to do it. An unexpected result followed, but that result did 
not follow through accidental means. He was injured from doing 
what he intended to do and doing it in exactly the way he intended to 
do it, and the rupture was not the result of accidental means. This 
conclusion is sustained by many decisions. 

One of the leading cases in point arose in this department, the case of 
Appel v. 7Etna Life Insurance Co., 86 App. Div. 83, 83 N, Y. Supp. 238, 
affirmed without opinion in 180 N. Y. 514, 72 N. E. 1139. The opinion 
of Justice McLennan in that case, it seems to me, is a complete answer to 
the appellants’ contention in this case. There the plaintiff’s intestate in- 
jured his appendix while riding a bicycle by the ordinary exertion of 
riding, without having suffered any fall or shock. It appeared that the 
muscles used in the operation of riding the bicycle necessarily rubbed 
against the appendix and inflamed it. In the opinion it was said: 


“Our attention has not been called to any case which holds, and we 
have failed to discover any authority for the proposition that a result 
which is produced by means all of which, and every detail of which, was 
intended, can be said to have been produced by accidental means, simply 
because the result which followed the employment of such means, ex- 
actly in the manner intended, was different from the result anticipated. 
In order that the plaintiff may succeed in the case at bar, it is necessary 
that we should assent to that exact proposition. We think that is not the 
proper construction or true meaning of the language of the policy in 
suit.” 


In the case of Niskern v. United Brotherhood of Carpenters and 
Joiners of America, 93 App. Div. 364, 87 N. Y. Supp. 640, Judge 
Willard Bartlett, speaking for the court in the Second Department, 
expressly approved of the Appel Case and quotes from the opinion of 
Justice McLennan. In that case the plaintiff, a carpenter, was suffer- 
ing from hardening of the blood vessels, and the strain of lifting a 
heavy timber ruptured a diseased blood vessel. The court held that 
there could be no recovery. 

Where one suffering from fatty degeneration of the heart ruptures 
that organ through overexertion in the ordinary way, the injury is not 
caused by accidental means. Shanberg v. Fidelity & Casualty Co. of 
New York, 158 Fed. 1, 85 C. C. A. 343, 19 L. R. A. (N. S.) 1206. 
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Where a dilation of the heart was caused by the exertion of a man 
in raising and lowering himself repeatedly from the arms of a chair, it 
was held that, as the exercise was voluntary and intended, there could 
be no recovery on an accident insurance policy. Hastings v. Travelers’ 
Insurance Co. (C. C.) 190 Fed, 258. 

In a case where death resulted from the rupture of an artery, caused 
by the insured in reaching out to close a window, it was held that there 
could be no recovery on an accident insurance policy. Feder v. Iowa 
State Traveling Men’s Association, 107 Iowa, 538, 78 N. W. 252, 43 
L. R. A. 693, 70 Am. St. Rep. 212. 

Many more cases, from dfferent jurisdictions, might be cited in sup- 
port of the same proposition. An interesting case arose in Buffalo, N. 
Y. A man named Pixley was suffering from neuralgia. He sent to 
the drug store and purchesed morphine tablets. While suffering pain 
he took the bottle of tablets and poured some into hs hand. At the 
time his hand shook, and his face was drawn with pain and covered 
with perspiration. His housekeeper who was in the room, asked what 
he was doing, and he told her to leave him alone—that he knew what 
he was doing. He took the tablets, and died as the result of morphine 
poisoning. The trial court held that the plaintiff had failed to establish 
a cause of action for injury by accidental means, and granted a nonsuit. 
The case came to this court, and was affirmed by a vote of three to two, 
without opinion, and was also affirmed in the Court of Appeals, without 
opinion. The trial court based the nonsuit upon the ground that the 
deceased intended to take the morphine, that the means were not ac- 
cidental, but deliberate and intentional, and that only the result was 
accidental and therefore not covered by the policy. Pixley v. Commer- 
cial Travelers’ Mutual Accident Assocéation of America, 165 App. 
Div. 50, 150 N. Y. Supp. 1107, affirmed 221 N Y. 545, 116 N. E. 1070. 

There would be no question but what the trial court in the case at 
bar was right in directing a verdict for the defendant, if it were not for 
the late case of Lewis v. Ocean Accident & Guarantee Corporation, 
Limited, of London, England, 224 N. Y. 18, 120 N. E. 56,7 A. L. R. 
1129. In that case a well, healthy man had a pimple on his lip, It 
looked like an ordinary pimple. It became large and inflamed, and the 
insured consulted a physician. The physician testified that there was a 
punctured wound in the lip, which had inflamed and infected the deep- 
er tissues. The insured died as the result of the inflamation of the 
brain, produced by a germ from the infected pimple. Judge Cardozo, 
writing said: 

“We think there is testimony from which a jury might find that 
the pimple had been punctured by some instrument, and that the result 
of the puncture was an infection of the tissues. If that is what happened 
there was an accident. We have held that infection resulting from the 
use of a hypodermic needle is caused by ‘accidental means.’ * * * 
The same thing must be true of infection caused by the punctures of 
a pimple.” 

The judge calls attention to the evidence of the plaintiff's expert to 
the effect that the entrance of the germ from the skin to the deeper 
tissues was the result of trauma, and that trauma is almost invariably 
the cause of such infections, and that the punctured wound was a sign 
of trauma, and that the punctured wound was an adequate cause, or, 
at least, that the jury might so find. 

The case of Bailey v. Interstate Casualty Co., 8 App. Div. 127, 40 
N. Y. Supp. 513, affirmed in 158 N. Y. 723, 53 N. E. 1123, was cited 
in the opinion. The opinion in that case was written by Justice Mer- 
win. There a physician injected morphine into his leg, resulting in in- 
fection. It was claimed by the defense that the morphine caused the 
inflammation. It was claimed by the plaintiff that it was caused by a 
germ. Justice Merwin said: 
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“The plaintiff voluntarily injected the morphine, and if that caused 
the injury it could hardly be accidental. Upon the evidence, however, it 
might have been found that injury was in no way attributable to the 
morphine. If not, then the question would be whether the injury was 
attributable to the introduction of the needle deeper than was intended, 
and so an irritation produced which induced the inflammation of the 
cellular tissue, or whether, by reason of the needle or skin not being 
clean, something was, in the act of pucturing, transferred to the wound 
which induced the resulting condition.” 

It will be seen from the above quotation that the case relied upon by 
Judge Cardozo did not hold anything which sustains the appellant’s 
contention in this case. It seems to me that the Bailey Case and the 
Lewis Case are both clearly distinguishable from the case at bar, and 
that the principle announced in those cases is simply that, where in- 
fection is caused by a germ entering a wound and producing an in- 
jury, the injury is caused by accidental means. That is far from hold- 
ing that, if a person suffering from heart disease overexerts himself 
and dies as the result of the overexertion, it can be said that he died 
from accidental means. It is not to be presumed that the Court of Ap- 
peals intended to overrule its decision in the case of Appel v. Aetna Life 
Insurance Co. and the decision in the case of Pixley v. Commercial 
Travelers’ Mutual Accident Association of America, without even call- 
ing attention to those decisions in the opinion. 

The case was properly decided at the Trial Term, and the judgment 
should be affirmed, with costs. 

Judgment affirmed, with costs. All concur. 

Kruse, P. J., not sitting. 


FUTOPOLUS v. MIDLAND CASUALTY CO. 
(Supreme Court of Wisconsin. May 3, 1921.) 
182 Northwestern Reporter, 845 


2. INSURANCE — ONE INJURED WHILE EMPLOYED AS 
BAKER’S HELPER MAY RECOVER AS “BAKER” UNDER 
POLICY. 

Where plaintiff was insured in an accident and health policy as a 
“finisher” in a furniture shop, but was injured while employed in a 
bakery, doing shop service in putting bread in boxes, he could recover 
on the policy as a “baker,” which was within the same class of hazards, 
since the word “baker” in its ordinary use respecting a bakery business 
has a generic meaning and includes in its scope different services con- 
nected with the bakery business. 


(For other cases, see Insurance, Dec. Dig. § 453.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Baker.) 


3. INSURANCE—DAMAGES AWARDED INSURED UNDER AC- 

CIDENT POLICY HELD EXCESSIVE. 

Where insured’s disability arose under a clause in an accident pol- 
icy limiting His recovery to not to exceed six months at one-half the 
monthly indemnity of $40, if his injury shall not from date of accident 
wholly disable him, but shall disable him within 30 days thereafter, 
a verd‘ct for $240 was excessive. 

(For other cases, see Insurance, Dec. Dig. § 528.) 
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Appeal from Circuit Court, Milwaukee County; Lawrence W. Hal- 
sey, Judge. 

Action by Harry G. Futopolus against the Midland Casualty Com- 
pany. From a judgment for plaintiff, defendant appeals. Reversed and 
demanded, with directions. 


Schoetz, Williams & Anderson, and Orlaf Anderson, all of Mil- 
waukee, for appellant. 
Fawcett & Dutcher, of Milwaukee, for respondent. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


DOWNS v. GEORGIA CASUALTY CO. 
(United States District Court, D. New Jersey. March 14, 1921.) 
271 Federal Reporter, 310 


1, INSURANCE — POLICY REQUIRED BY STATUTE FROM 
AUTO BUS OWNER LIMITED TO CAR DESCRIBED. 
Under Act N. J. March 17, 116 (P. L. 283), providing that no auto 

bus shall be operated in the streets of a city until the owner shall obtain 

a license therefor from the city authorities, which shall be issued only on 

the filing by such owner of an insurance policy covering legal liability 

for any injury or death caused by the use of such auto bus both the li- 

cense and the insurance policy are limited to the particular car named 

therein and the insurer cannot be held liable for an injury caused by a 

different car operated by the same owner. 

(For other cases, see Insurance, Dec. Dig. § 435.) 


2. INSURANCE — ANTEDATING TRANSFER OF POLICY TO 
DIFFERENT SUBJECT HELD NOT TO CREATE LIABILITY 
FOR PREVIOUS LOSS. 

The indorsement, by an agent on a policy insuring against liability 

on account of injuries caused by an automobile, of its transfer to a 

different car, and the dating of the transfer back to a prior date, at 

request of the owner, held not to impose liability on the insurer for an 
injury caused by such substituted car previous to the actual transfer 
and not then known to either the company or its agent. 


(For other cases, see Insurance, Dec. Dig. § 175.) 


At Law. Action by Edward Downs against the Georgia Casualty 
Company. Trial to court. Judgment for defendant. 


James Mercer Davis, of Camden, N. J. , for plaintiff. 
Edward L. Katzenbach, of Trenton, N. J., for defendant. 


RetitstasB, D. J. Edward Downs, having recovered a judgment 
in the New Jersey courts against Henry Levin, the owner of 
a Packard automobile, for bodily injuries inflicted upon him on De- 
cember 1, 1917, by that automobile while operated by Levin, brought 
this suit against the defendant, Georgia Casualty Company, to recover 
the amount of the judgment and costs. 

[1] His suit here is based on a policy of insurance issued by the de- 
fendant to Levin, pursuant to the provisions of the act of the New Jer- 
sey Legislature entitled “An act concerning auto busses, commonly call- 
ed jitneys, and their operation in cities,” approved March 17, 1916 (P. 
L. N. J. 283). Section 1 of this act defines an auto bus as including— 
“any automobile or motor bus, commonly called jitney, engaged in the 
business of carrying passengers for hire.” 

Section 2 provides that no such auto bus— . 
“shall be operated wholly or partly along any street in any city until 
the owner or owners thereof shall obfain the consent of the board or 
body having control of public streets in such city for the operation of 
such auto bus and the use of any street or streets of said city; and no 
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such consent shall become effective and no such operation shall be per- 
mitted until the owner of such auto bus * * * shall have filed with 
the chief fiscal officer of the city in which said auto bus shall be li- 
censed and operated an insurance policy * * * in the sum of five 
thousand dollars ($5,000) against loss from the liability imposed by 
law upon the auto bus owner for damages on account of bodily injury 
or death suffered by any person or persons as a result of an accident 
occurring by reason of the ownership, maintenance or use of such auto 
bus upon the public streets of such city and such consent shall continue 
effective and such operation be permitted only so long as such ‘nsurance 
shall remain in force; such insurance policy shall provide for the pay- 
ment of any final judgment recovered by any person on account of the 
ownership, maintenance and use of such auto bus or any fault in respect 
thereto and shall be for the benefit of every person suffering loss, damage 
or injury as aforesaid.” 


Section 4 provides: 
_ “Nothing herein contained shall exempt any person owning or operat- 
ing any auto bus from complying with existing statutes relating to the 
ownership registration and operation of automobiles in this state.” 


And section 5 provides: 


“Any person operating an auto bus in any of the streets of any city 
in this state at any time after sixty days from the time when this act 
shall take effect, without complying with the provisions of this act, shall 
be deemed guilty of a misdemeanor and subject to the penalties therefor 
provided by law.” 


At the time of the issuance of the policy in question—i. e., October 
16, 1917—Levin was the owner of a Ford touring car, and the policy 
referred to such car by name, number, and year of manufacture. It 
was filed with the chief fiscal officer of the city of Trenton on October 
17, 1917, and the certificate of the officer shows that the consent was 
limited to the car named in such policy. The polilcy (unaltered) was 
in force on the date of the accident. 

The plaintiff’s first contention is that under the act the insurer’s 
liability is not limited to the particular car mentioned in the policy, but 
extends to any car that the person named in the municipal consent may 
operate while the policy is in force. The title of the act is general, but 
the word “operation,” found therein, validly comprehends so much of 
the enactment as requires the filing with the municipal authorities of 
an accident insurance policy for the pretection of the traveling public, 
as a condition precedent to licensing an auto bus to use the streets of 
a given city. Gillard v. Manufacturers’ Insurance Co. of Ph*ladelphia, 
93 N. J. Law, 215, 107 Atl: 446. The licensing of an automobile, or a 
person to run or operate it, is not authorized by this act; the power to 
grant such a license is made the subject of another statute and is del- 
egated, not to a municipal body, but to a state officer. 

The municipal consent authorized by the auto bus act presupposes 
that both the car and the operator are licensed by state authority, and 
the whole purpose of such added consent spends itself on the car to 
be operated. As the consent is limited to a particular car, it follows 
that only the car or cars named therein can be operated thereunder, and 
as the consent is conditioned upon the filing of a policy of insurance 
with the municipal officer issuing the consent, it further follows that 
the obligation of the insurer is limited to the car named in the policy 
and, without its consent cannot be extended to cover another car. The 
penalty denounced by the act, for operating an auto bus without com- 
plying with its provisions, while applicable only to the operators of the 
cars, is for the purpose of preventing the operation of unlicensed cars. 
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The indemnity secured by the insurance policies required by the act 
over only losses sustained through the operation of a licensed auto 
us. 

[2] However, it is said that the defendant agreed that its policy 
should cover the Packard in place of the Ford car, or that it is estopped 
from denying liability. These contentions require the stating of the 
following additional facts: On December 5, 1917, the general agents 
of the defendant, on an application received by them on December 3, 
1917, indorsed the policy so that it ceased to cover the Ford car and 
covered a Packard car, as of 12 o’clock noon, December 1, 1917; that 
neither the defendant nor such general agents knew of the accident on 
any of said dates; that in the litigation between Downs and Levin in 
the state courts, resulting in the judgment hereinbefore referred to, 
the defendant managed and controlled Levin’s defense, under an agree- 
ment between them (to which ,however, Downs was not a party); that 
the defendant “reserved the right to disclaim liability under the afore- 
said policy of the said Henry Levin”; that after conclusion of such 
litigation, the defendant advised Levin “that it disclaimed any liability 
whatsoever under its policy of insurance, for the reason that, as it 
claimed, no insurance had ever been issued by it upon said Packard car; 
or was in effect at the time of the accident referred to.” ‘' The policy 
contains no provisions giving the right to the assured, on mere re- 
quest, to substitute another car for the one named therein. 

Little more than a recital of these facts is necessary to show the un- 
tenableness of these contentions. The record does not disclose whether 
the defendant’s agents had authority to antedate the consent to a sub- 
stitution of cars. However it does show that at the time of indorsing 
the policy, neither they nor the defendant knew that the consent would 
cover an accident which had already occurred. 

In such circumstances, there is an absence of that meeting of minds 
which is the vital principle in all enforceable contracts. Never having 
knowingly agreed to cover an accident which had already taken place 
when the consent to a substitution of cars was actually given, the de- 
fendant had the legal right to repudiate any liability based thereon. 

The taking over by defendant of Levin’s defense in Downs’ suit 
against him was not in itself a ratification of such indorsement, and, as 
such undertaking was accompanied with the express right to disclaim 
liability under the policy, the defendant is not estopped from denying 
liability in the present suit. | 

The record discloses nothing done by the defendant, after it learned 
of the accident, which in any way prejuiced the plaintiff's rights as 
fixed at the time of his injury, or which accrued to him subsequently. 

The defendant is entitled to, and may enter, a judgment of no cause 
of action. 


HARNDON et at. v. SOUTHERN SURETY CO. (No. 2663.) 
(Springfield Court of Appeals. Missouri. March 25, 1921.) 
229 Southwestern Reporter 293 


1. INSURANCE—NOTICE OF CLAIM HELD NOT A CONDITION 
PRECEDENT TO RIGHT TO RECOVER ON INDEMNITY 
POLICY. 

Where plaintiff partnership, carrying liability insurance with de- 
fendant surety company, had contracted to indemnify the mining com- 
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pany, whose mine the partnership leased, against loss, damages, or neg- 
ligence, and the mining company, having settled suits against it for 
deaths of miners resulting from the operation of the mine by the part- 
nership, sued and recovered judgment against the partnership for the 
amounts so paid in settlement, neither notice to defendant surety com- 
pany of the claim made against the partnership by the mining company 
On acount of having made the settlement nor presentation to defendant 
surety of the summons and papers connected with such claim of the 
mining company was a condition precedent to the right of plaintiff 
partnership to recover from defendant; the claim and suit by the min- 
ing company against the partnership not being such a loss or claim as 
required notice under the policy terms, which contemplated notice of 
claims or suits directly for an injury, and not notice of collateral claims 
growing out of such injuries and their settlement. 


(For other cases, see Insurance, Dec. Dig. § 614[2].) 


2. INSURANCE—AGREEMENT TO INDEMNIFY AGAINST LOSS 
BY EMPLOYEE’S INJURY OR DEATH COVERS PAYMENT 
BY ANOTHER FOR SUCH LOSS FOR WHICH INSURED 
IS ULTIMATELY LIABLE. 


Where plaintiff partnership, carrying liability insurance with de- 
fendant surety company, had contracted to indemnify the mining com- 
pany, whose mine the partnership leased, against loss, damages, or neg- 
ligence, and the mining company, having settled suits against it for 
deaths of miners resulting from the operation of the mine by the partner- 
ship, sued and recovered judgment against the partnership for 
the amounts so paid in settlement, the defendan surety com- 
pany was liable to the partnership for the amount paid by the mining 
company for which it recovered judgment against the partnership; for, 
since the policy indemnified the partnership up to certain amount against 
loss arising from death of employees, defendant was required to hold 
the partnership harmless up to such amount, no matter to or through 
whom or when paid by the partnership. 


(For other cases, see Insurance, Dec. Dig. § 514.) 


3. INSURANCE — SURETY COMPANY WHICH FURNISHED 
ATTORNEY TO REPRESENT IT AND POLICY HOLDERS 
NOT REQUIRED TO PAY ADDITIONAL FEES. 

A surety company which furnished its own attorney to represent 
it and its indemnity policy holders in two damage suits should not be 
required to pay any additional attorney fees in the defense of such suits. 


(For other cases, see Insurance, Dec. Dig. § 514.) 


Appeal from Circuit Court, Jasper County; Grant Emerson, Judge. 

Action by Ned Harndon and others against the Southern Surety 
Company. From judgment for plaintiffs, defendant appeals. Affirmed 
on condtion plaintiffs file remittitur; otherwise reversed, and cause re- 
manded. 


Owen & Davis, of Joplin, and John P. McCammon, of Spring- 
field, for appellant. 

McReynolds & Blair, of Joplin, and John H. Flanigan, of Carthage, 
for respondents. 
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STATE v. NEW JERSEY INDEMNITY CO. 
(Supreme Court of New Jersey. April 8, 1921.) 
113 Atlantic Reporter, 491 


Syllabus by the Court 
CONSTITUTIONAL LAW — INSURANCE — CONTRACT FOR 

INDEMNITY BETWEEN SUBSCRIBERS TO AUTOMOBILE 

INSURANCE HELD “INSURANCE CONTRACT”; INDEM- 

NITY COMPANY DOING “INSURANCE BUSINESS” HELD 

TO VIOLATE STATE NSURANCE LAWS; ENFORCEMENT 

OF PENALTY FOR INSUURANCE LAWS HELD NOT A 

VIOLATION OF CONSTITUTIONAL PROVISIONS. 

A contract made by the New Jersey Indemnity Company as so-called 
attorney in fact of certain “subscribers” to automobile insurance, where- 
by the company becomes the medium by which each subscriber ful- 
filled his obi'gation to indemnify each of his fellow subscribers who suf- 
fered a loss and received from each of his fellow subscribers the 
indemnity to which he was entitled, examined, and held to be a contract 
of insurance by the New Jersey Indemnity Company, acting not as agent 
for the subscrbers, but as an insurance company; and it appearing that 
the company was thus doing a state-wide business with the public 
generally it is held, also, that the company was engaged in the insurance 
business in violation of section 88 of the General Insurance Act 
(chapter 134 of Laws of 1902; 2 Comp. St. 1910, p. 2867); and it is 
further held, that the enforcement of the penalty provided for in sec- 
tion 89 of the act for a violation of section 88 does not violate the 
Fourteenth Amendment of the Constitution of the United States nor 
paragraph I of the Constitution of the state of New Jersey. 

(For other cases, see Constitutional Law, Dec. Dig. §§ 206[7], 247; 
also Insurance, $§ 2, 4, 5.) 

(For other definitions, see Words and Phrases, First and Second 
Series, Insurance Business.) 


Appeal from District Court of Newark. 

Action by the State against the New Jersey Indemnity Company 
for a penalty. From a judgment for plaintiff, defendant appeals. 
Affirmed. 


Argued November term, 1920, before Trenchard and Minturn, JJ. 


Merritt Lane, of Newark, for appellant. 
Thomas F. McCran, Atty. Gen., and William Newcorn, Asst. Atty. 
Gen., for the State. 


TRENCHARD, J. This is the appeal of the New Jersey Indemnity 
Company from a judgment against it in the District Court in favor of 
the state, for the penalty of $500 provided for by section 89 of the Gen- 
eral Insurance Act (chapter 134 of Laws 1902; C. S. p. 2867) for a 
violation of section 88 of the act. 

Section 88 is as follows: 


“No person or firm nor any company organized under the laws of 
this state or of any other state or foreign country, himself, itself, or their- 
selves, or by his, its or their brokers, agents, solicitors, surveyors, can- 
vassers or other representatives of whatever designation, nor any such 
broker, agent solicitor, surveyor, canvasser or other representative, shall 
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solicit, negotiate or effect any contract of insurance of any kind, includ- 
ing all kinds of insurance described in this act, or sign, deliver, or trans- 
mit, by mail or otherwise, any policy, certificate. of membership or cer- 
tificate of renewal thereof, or receive any premium, commission, fee or 
other payment thereon, on any property or thing, or on the life, health, 
or safety of any person, or in any manner, directly or indirectly, tran- 
sact the business of insurance of any kind whatsoever, within this state, 
unless such company, person or firm, shall be authorized to do the same 
under the provisions of the laws of this state.” 

The state of demand charged that the defendant, during the month 
of July, 1919, at the city of Newark, N. J., did solicit and effect con- 
tracts of insurance, and did sign and deliver the policies and did receive 
premiums and other payments thereon, for insurance on property and 
things and safety of persons, and did directly and indirectly transact 
the business of insurance within the state without being authorized to 
do the same under the provisions of the laws of this state. 

The court below found the defendant guilty, upon proof of its hav- 
ing effected insurance on motor cars by means of advertisements, ap- 
plications, and pokcies hereinafter more particularly described. We 
are of the opinion that the judgment is right. 

The defendant first contends that it was not engaged in the in- 
surance business within the meaning of the statute. We are constrained 
to think that it was. The defendant was incorporated under the Gen- 
eral Corporation Act (Revision of 1896; 2 Comp. St. 1910, p. 1592). 
Its certificate of incorporation discloses that among its objects is that of 
soliciting insurance. Of course, under its charter it could not conduct an 
insurance business. The power granted to it is to solicit business as an 
agent or broker, and, under the provisions of the General Insurance Act, 
it could not place the same except in an insurance company possessing 
a certificate of authority to do business within this state. Now the evi- 
dence shows that through the mails, and by advertisements in news- 
papers of state-wide and general circulation, it appealed to the general 
public for business. Under the plan set forth in the advertisements, an 
application, agreement, and power of attorney to the defendant were 
executed by the “subscriber,” who, in fact, was an applicant for in- 
surance, and a deposit was made by him of “approximately the same 
amount he would pay to a stock-company for the same insurance.” 
As a result of the application and deposit, a policy was issued to the 
applicant, who paid the premium therefor. The deposit (says the ad- 
vertisement)—‘“bears no relation to the ultimate cost, but is simply 
used as a basis against wh‘ch the expenses and losses are charged during 
the policy year. * * * Our expense is limited to 25 per cent.” 

An inspection of the applications and the policies proved at the trial 
discloses that the unnamed “subscribers to Motor Car Underwriters at 
New Jersey Indemnity Exchange” severally agree to indemnify the sub- 
scriber named therein against certain specified losses, the amount of 
which shall be ascertained by the subscriber and the attorney (i. e., 
the attorney in fact, or if they differ, by two appraisers, one named by 
the attorney and one by the subscriber. In the event of their disagree- 
ment an umpire is to be chosen, and the award in writing of two ap- 
pra‘sers or an appraiser and the umpire is to fix and determine the 
amount of the damage. The Exchange and the subscriber are each 
to pay his own appraiser and to bear equally the other expenses of the 
appraisers and the umpire. No suit is to be brought until this con- 
dition has been complied with. Upon payment of any loss the Exchange 
is to be subrogated to the extent of the loss to all rights of recovery 
by the subscriber. The Exchange may take over and conduct, in the name 
of the subscriber, the defense or prosecution of any claim or suit for 
indemnity, damages or otherwise, against any third person The con- 
tract may be canceled by either party upon five days’ prior written 
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notice to the other. Notice of cancellation mailed by either party to the 
others’ address is declared to be sufficient notice. No action by a sub- 
scriber shall lie against the attorney or any of the subscribers at the 
Exchange to recover for any loss under the contract unless brought 
by the subscriber himself. To avoid a multiplicity of suits, no suit or 
other proceeding at law or in equity was to be maintained for the re- 
covery of any claim upon, under, or by virtue of the contract, against 
more than one of the subscribers. Each subscriber agrees to accept and 
abide by the result as if he had been sole defendant in a similar suit or 
proceeding. The attorney is authorized to retain 25 per cent. of the 
money paid in by the policy holder and is also authorized to receive 
and admit service of process. The policy declares that 


“The subscribers at the Motor Car Underwriters, herein called Ex- 
change, are individuals, firms, and corporations that have each ex- 
ecuted an agreement (hereby made a part hereof) which vests in the 
New Jersey Indemnity Company, herein called Attorney, power to issue 
the contract for them. It is understood and agreed that there is as- 
sumed by each subscriber, as if a separate contract were issued therefor, 
a sum which is the same proportion of the aggregate liability hereunder 
that each subscriber’s advances bear to the aggregate of all subscribers’ 
advances under all contracts in effect at the time of the loss.” 


The policy concludes with an attestation that the subscribers to 
Motor Car Underwriters at New Jersey Indemnity Exchange have 
caused these presents to be signed by their attorney, and then follows 
the signature, “New Jersey Indemnity Company, Atttorney in Fact, by 
E. M. Carroll, President,” There is nothing in the policy to indicate 
whether the Motor Car Underwriters at New Jersey Indemnity Exchange 
is a person, corporation or a partnership. 

Without going into greater detail, we regard it as settled that the 
contract thus put in evidence was a contract of insurance. A contract 
exactly like the one in question was considered by this court in Solomon 
v. New Jersey Indemnity Co., 110 Atl. 813, and respecting it the court 
said: 

“Looking at all these provisions [in the policy] in a broad way, to 
reach the real intent of the parties and not merely with grammatical, 
rhetorical, or even legal nicety, although these support the same view, we 
think the contract was meant to be a contract of insurance of the New 
Jersey Indemnity Company, acting not as agent for the subscribers, but 
as an insurance company, in which the subscribers were interested pretty 
much as stockholders, liable to contribute a certain amount by way, of 
subscription to the liability of the indemnity company from time to time 
to the extent of a proportionate share of each separate loss as it occur- 
red, and limited to an obligation to pay the proportion of the aggregate 
liability as set forth in paragraph ‘O’ of the policy. In this view the New 
Jersey Indemnity Company is the medium by which each subscriber ful- 
filled his obligation to indemnify each of his fellow subscribers who suf- 
fered a loss, and received from each of his fellow subscribers the indem- 
nity to which he was entitled. The case differs from a Lloyds policy such 
as was before us in the Enterprise Lumber Company Case in that there 
each underwriter specified the amount he underwrote; here there must 
be an ascertainment of each subscriber’s proportion of the aggregate lia- 
hility; to ascertain that proportion there must be some machinery. We 
can find none provided unless it is the New Jersey Indemnity Company, 
the insurer, backed by the obligation of the subscriber to put it in 
funds.” 

And that case was affirmed in the Court of Errors and Appeals Feb- 
ruary 28, 1921, on the opinion in the court below. 113 Atl. —. 

The defendant, however, insists that, if it is engaged in the insur- 
ance business, it is authorized so to do, because, it contends, section 88 
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does not apply to inter-indemnity or reciprocal insurance of the charac- 
ter in question. But we cannot yield to that contention. We think it 
clear that section 88 of the act was intended by the Legislature to reach, 
and did reach, the kind of the “business of insurance” represented by 
on — in question. This view is supported by the title of the act 
which is— 


“An Act to provide for the regulation and incorporation of insur- 
ance companies and to regulate the transaction of insurance business in 
this state.” 


This legislative intent is further evidenced by section 90 in the revi- 
sion, which provides: 


“The provisions of this act shall not apply to corporations now or 
hereafter authorized to transact business in this state under the act en- 
titled ‘An act relating to assessment insurance,’ approved March seven- 
teenth, one thousand eight hundred and ninety-three, nor to corpora- 
tions provided for in the act entitled ‘An act to provide for the incor- 
poration and regulation of life insurance companies on the assessment 
pian, approved April twenty-second one thousand eight hundred and 
ninety-seven, nor to associations described in the act entitled ‘An act 
regulating fraternal beneficiary societies, orders or associations,’ ap- 
proved March eleventh, one thousand eight hundred and ninety-three.” 

The general rule is that the exception of a particular thing from 
the operation of the general words of a statute indicates that in the opin- 
ion of the lawmaker the thing excepted would be within the general 
words, had not the exception been made, and the specific naming of 
those corporations or organizations against whom the provisions of the 
act were not to apply indicate the legislative intent that it should apply 
to every person, firm, or corporation, and every kind of insurance, ex- 
cept those enumerated in this section of the act. 


Moreover, the Insurance Act was designed to protect the people of 
the state against imposition and fraud on the part of insurance com- 
panies, no matter what form the particular plan might assume. The in- 
tent of the law is that they should be subject to an examination by the 
Insurance Commissioner before they could legally write insurance in 
this state. It imposes certain restrictions on companies or persons de- 
siring to do business in the state, and demands a compliance with certain 
conditions and the payment of certain fees before a license issues from 
the proper authority. It contemplates that no agent shall represent any 
insurance company or aggregation of persons unless the same has been 
lawfully permitted to do business within the state, and such agent has 
himself received a certificate entitling him to solicit and write insurance. 
The inhibition against the unlicensed transaction of insurance business 
was wisely couched in general terms, and applies to the defendant, re- 
gardless of its singular method and routine of business, and even though 
it seems to confine itself to the insurance of motor cars. 


Legislation has been enacted in several states authorizing insurance 
under a reciprocal indemnity plan. In our own state one feature of re- 
ciprocal indemnity insurance was recognized by the Lloyds Act of 1915 
(P. L. p. 370) under the provisions of which act an aggregation of per- 
sons could combine for the purpose of covering certain hazards, and, 
after obtaining the authority of the Commissioner of Banking and In- 
surance, could engage in that line of business, but section 12 of the act 
provides that “nothing herein contained shall apply to inter-insurers or 
reciprocal underwriters.” 

In some of the states the courts have considered attempts to trans- 
act insurance business much like that in the present case. In the case 
of State v. Revelle, 257 Mo. 529, 165 S. W. 1084, the contract under con- 
sideration was very similar to the one under review in the case at bar. 
The court there said: 
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“It is perfectly plain from the outline of the business which relator 
seeks to do as the agent or manager of all persons to whom relator shall 
issue policies, that it is a state-wide plan with no other requirements as 
to membership than that the applicant shall insure his property and give 
the ‘manager’ the power to do all things simply by using the name ‘man- 
ager,’ which the member could do himself. The plan provides no guar- 
anty of solvency beyond what may be left of the ‘funds payable by a 
single subscriber’ after the subtraction therefrom, by the manager, of 
his stipulated per cent. and all the costs and expenses which the man- 
ager may be put to in carrying on the insurance business.” 


In the above case the court held that the relator was seeking and 
intending to do an insurance business without complying with the in-_ 
surance laws of the state. In the case of State v. Alley, 96 Miss. 720, 
51 South. 467, the plan comprehended an exchange of contracts between 
manufacturing lumbermen whereby the mill properties of such manu- 
facturers would be protected against loss from fire. None but manufac- 
turing lumber concerns entered into those contracts. Owing to the num- 
ber of contracts thus written, the exchange of contract was accom- 
plished through the medium of an attorney in fact. Each concern en- 
tered into contractual relations by execut‘ng its separate power of attor- 
ney to the attorney in fact. All powers of attorney were to the same 
effect. For convenience of expression, the concerns that entered into 
these contracts were called “subscribers.” The attorney in fact acted 
under direction of an advisory committee, which committee was selected 
from among the subscribers and served without pay. (In this respect 
the present case differs, because the attorney in fact is a corporation, and 
has a board of trustees, and receive 25 per cent. of the premium.) The 
subscriber paid to the attorney in fact the amount of the premium stipu- 
lated in the policy, the rate being fixed in each case at the rate commonly 
charged for the similar risks by reputable and responsible corporations 
engaged in the business of writing insurance for profit. In all impor- 
tant respects the nature of the business and the method of doing busi- 
ness were like those in the case at bar. Mr. Justice Mayes, delivering 
the opinion of the court, said: 

“ ‘The state has the unquestioned right to regulate the business of 
insurance. * * * The question in this case is whether or not this 
association is doing ‘an insurance business’ in this state within the mean- 
ing of the statutes. There is no question in the case as to the right of 
any individual to make a contract with the association. The main ques- 
tion here to be considered is whether mere language may. be so manip- 
ulated as to formulate an adroit plan for the operation of an insurance 
business in this state in violation of its laws. We say not. It plainly 
appears that the association is doing an insurance business, and that it 
has not complied with the insurance laws. The business is, therefore, 
declared unlawful, and the association is conducting its business without 
authority.” 

See, also Fikes v. State, 87 Miss. 251, 39 South, 783. 

The cases of Fort v. State, 92 Ga. 8, 18 S. E. 14, 23 L. R. A. do 
and Blanchard & Co. v. Hamblin, 162 Mo. App. 242, 144 S. W. 880, do 
not support defendant’s contention that its business is not contrary to 
our statute. In these cases the indemnity insurance was confined to a 
limited number in a particular line of business, and lacked the features 
of statewide dealing with the general public contained in the case at 
-bar. In the present case the defendant was appealing to the public gen- 
erally in every line of business, the risk it was assuming being the haz- 
ards connected with the operation of motor cars. As so-called attorney 
in fact it issued the policies, received the premiums, deducted the 25 
per cent. due it, and placed the residue of the premiums paid in a re- 
serve fund to meet losses sustained by its “subscribers,” and, we think, 
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was engaged in the insurance business in violation of section 88 of the 
act. 

We think that the enforcement of the penalty does not violate the 
Fourteenth Amendment of the Constitution of the United States, nor 
paragraph 1 of article 1 of the Constitution of the state of New Jersey. 
The amendment declares that: 

“No state shall make or enforce any law which shall abridge the 
privileges or immunities of citizens of the United States; * * * nor 
eee (to any person within its jurisdiction the equal protection of the 
aws.’ 

The purpose and effect of this amendment has been declared to be 

to protect against— 
“the hostile legislation of the states the privileges and immunities of the 
citizens of the United States, as distinguished from the privileges and 
immunities of citizens of the states.” Slaughter House Cases, 83 U. S. 
36, 21 L. Ed. 394. 

And it will be seen that the provisions of our General Insurance 
Act, under which this defendant was convicted, strikes at no privilege 
of citizens of the United States, as distinguished from the privileges of 
citizens of New Jersey. The act, therefore, does not violate the Four- 
teenth Amendment of the Constitution of the United States. Neither is 
it a violation of paragraph 1 of. article 1 of the Constitution of New 
Jersey, which reads: 

“All men are by nature free and independent, and have certain na- 
tural and inalienable rights, among which are those of enjoying and 
defending life and liberty, acquiring, possessing, and protecting prop- 
erty, and of pursuing and obtaining safety and happiness.” 

The methods by which this right to acquire the property is asserted 
and exercised are subject to regulation by law. Each citizen of a state, 
for the common good, must surrender a portion of his personal liberty 
and rights. The power of government thus brought into service is 
known as the police power, which, it was said in Boston Beer Co. v. 
Massachusetts, 97 U. S. 25, 24 L. Ed. 989— 

“extends to the protection of the lives, health, and property of the citi- 
zens, and to the preservation of good order and the public morals.” 

In State v. Chapman, 69 N. J. Law, 464, 55 Atl. 94, affimed 70 N. J. 
Law, 339, 57 Atl. 1133, the court held that— 

“It is within the power of the state, under the police power, to im- 
pose, by statute, reasonable restrictions as to registration and the obtain- 
ing of a certificate of authority to engage in the practice of dentistry, 
and to make it a misdemeanor for a person to practice without first ob- 
taining such certificate.” 

And we think that the powers conferred by the act of 1902, under 
which the defendant was convicted, is a valid exercise of the police 


power. 
The judgment below will be affirmed, with costs. 
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PHILLIPS v. PERUE et at. (No. 3334.) 
(Supreme Court of Texas. April 6, 1921). 


229 Southwestern Reporter 849, 


1. INSURANCE—STATE MAY REQUIRE DEPOSIT FROM FOR- 
EIGN CASUALTY COMPANY DOING BUSINESS THEREIN. 
It was fully within the power of the state to prescribe the conditions 
on which a foreign corporation might pursue its business within the state, 
and it could require a special deposit from casualty company as a trust 
fund to protect its. obligations arising under policies issued within the 
state. 
(For other cases, sce Insurance, Dec. Dig. § 8.) 


4, INSURANCE—RIGHT OF TEXAS CREDITORS OF WITH- 
DRAWING CASUALTY COMPANY TO ITS DEPOSIT WITH 
STATE TREASURER HELD SUPERIOR TO RIGHT OF ITS 
LIQUIDATOR IN ANOTHER STATE. 

Under Rev. St. 1911, art. 4930, provdiing that a foreign fidelity or 
guaranty company shall make a deposit with the state treasurer for the 
benetit of holders of its obligations, to remain with him in trust to answer 
any default of the company as surety upon its bonds, established by final 
judgment upon which execution may lawfully be issued against it, and 
article 4935, declaring the character of claims which may be satisfied by 
the state treasurer out of such deposit as only those esablished by final 
judgment as a loss of the company “incurred in this state,” and article 
4932, presenting the conditions under which the deposit may be withdrawn 
upon the company’s surrendering its right to do business in the state, one 
of which is the filing with the state treasurer of a bond payable to the 
state in a sum equal to the whole amount of its liability “in this state” 
under its contracts, contditioned for the performance of its outstanding 
obligations, where the corporation withdrew from the state without put- 
ting up such a bond, the deposit constituted a special trust fund for the 
protection of its policy obligations issued in the transaction of its business 
in Texas, and the right of the holders of such obligations to the fund was 
superior to that of its liquidator under the laws of another state. 


(For other cases, see Insurance, Dec, Dig. § 8.) 


5. INSURANCE — DISTRICT COURT MAY APPOINT A RE- 
CEIVER FOR DEPOSIT FUND IN THE HANDS OF STATE 
TREASURER, TO DISBURSE IT AMONG CORPORATION’S 
CREDITORS. 

Where a foreign casualty insurance corporation had withdrawn from 
the state without giving a bond, but leaving money on deposit with the 
state treasurer, it was proper, at the instance of its creditors, for the 
district court to appoint a receiver to handle such fund and disburse it as 
directed by the court, rather than to handle it through the state treasurer. 


(For other cases, see Insurance, Dec. Dig. § 8.) 


Certified Question from Court of Civil Appeals of. First Supreme Ju- 
dicial District. 

Suit by Sarah Perue to subject a deposit with the State Treasurer by 
the Casualty Company of America to the payment of claims against such 
company, in which others intervened as plaintiffs. Jesse S. Phillips, Su- 
perintendent of Insurance of the State of New York, as liquidator of the 
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said Casualty Company of America, also intervened. Judgment against 
the company, the receiver appointed in the proceeding, and the liquidator, 
in favor of the plaintiff and other interven'ng creditors, and the liquida- 
tor appeals. Affirmd. 


Dean, Humphrey & Powell, of Huntsville, Clarence C. Fowler, of 
New York City (Albert Reese, of New York City, of counsel), for ap- 
pellant. 

Hill & Hill, of Houston, for appellee Perue, 

A. T. McKinney, Jr., of Huntsville, for appellee Jones. 


SOUTHWESTERN SURETY INS. CO. y. HICO OIL MILL. 
(No. 180-3210.) 


(Commission of Appeals of Texas, Section A. March 30, 1921.) 


229 Southwestern Reporter 479. 


1 INSURANCE—QUESTIONS ASKED EMPLOYER AND HIS 
ANSWERS NOT WITHIN PROVISION OF STATUTE RE- 
QUIRING COPY OF APPLICATION TO ACCOMPANY 
POLICY. 

Questions asked the owner of an oil mill seeking to bond an em- 
ployee as to whether the employee was to render a trial balance each 
month and be checked by an auditor once a year, etc., and the answers 
to such questions, held not within the provision of Rev. St. 1911, art 4951, 
requiring copy of application to accompany the policy; the application 
having been made by the employee. 

(For other cases, see Insurance, Dec. Dig. § 134[2].) 


2. INSURANCE -— REPRESETNTATIONS BY EMPLOYER SEEK- 
ING TO BOND EMPLOYEE MUST BE ATTACHED TO 
POLICY. 

In view of Rev. St. 1911, arts. 4947, 4948, representations made by the 
owner of an oil milll seeking to bond an employee that such employee 
was to render a trial balance each month, etc., having been made a part 
of the contract with the surety company, and having been qontained in 
questions asked and answers given thereto, were within article 4951, pro- 
viding every contract of insurance shall be accompanied by a written, 
photographic or printed copy of application as well as a copy of all ques- 
tions asked and answers given thereto. 


(For other cases, see Insurance, Dec. Dig. § 134[2].) 


3. INSURANCE—SURETY COMPANY FAILING TO ATTACH 
COPY OF QUESTIONS ASKED EMPLOYER TO POLICY 
CANNOT DEFEND ON GROUND OF FALSE REPRESENTA- 
TIONS. 

Defendant suerty company, having failed to accompany the bond of 
an employee sued on by the employer with a copy of the questions asked 
the employer and his answers given thereto, in view of Rev. St. art, 4951, 
cannot prove its defense of false answers or representations made by the 
employer, whether such misreprsentations were made to induce the issu- 
ance of the contact or were such as to form part of the contract. 

(For other cases, see Insurance, Dec. Dig. § 650.) 
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Error to Court of Civil Appeals of Second Supreme Judicial District. 

Action by the Hico Oil Mill against the Southwestern Surety Insur- 
ance Company. Judgment for plaintiff was affirmed by the Court of 
Civil Appeals (203 S. W. 137), and defendant brings error. Judgments 
of the trial court and Court of Civil Appeals affirmed. 


Jno. T. Suggs. of Denison, Copps, Cantey, Hanger & Short, of Fort 
Worth, and Wm. L. Evans, of Ranger, for plaintiff in error. 
C. L. McCartney, of Brownwood, and McLean, Scott & McLean, of 


Fort Worth, for defendant in error. 





Reid v. Durboraw. 


REID v. DURBORAW. (No. 1821.) 


(United States Circuit Court of Appeals. Fourth Circuit. February 
1, 1921.) 


272 Federal Reporter 99 


1. INSURANCE — BENEFICIARY WITHOUT VESTED RIGHT, 
WHEN RIGHT TO CHANGE RESERVED, AND NOT EN- 
TITLED TO NOTICE OF CHANGE. 

__ One named as beneficiary in a life insurance policy, in which ‘he 

right to change the beneficiary is reserved. has no vested interest, and is 

not entitled to notice of change, 
(Fer other cases. see Insurance, Dec. Dig. §§ 586, 587.) 


2. INSURANCE — INSURER WITHOUT DISCRETION TO RE- 

FUSE TO INDORSE CHANGE OF BENEFICIARY. 

Under a life policy reserving the right to change the beneficiary, the 
change to take effect only when indorsed by the company on the policy, 
the company has no discretion to refuse to indorse the change on the 
policy, when insured has sent the policy to it with a request for the 
change. 

(For other cases, see Insurance, Dec. Dig. § 587.) 


3. INSURANCE — CHANGE OF BENEFICIARY TREATED AS 
MADE, WHEN INSURED HAS DONE ALL THAT HE 
COULD. 

Under a life policy reserving the right to change the beneficiary, ef- 
fective only when indorsed by the company on the policy, equity consid- 
ering that as done which ought to be done, will treat the change as 
actually made when insured has done all that he could to meet the con- 
dit‘ons for change required by the policy. 

(For cther cases, see Insurance, Dec. Dig. § 587.) 


4. INSURANCE — REQUIRED CONDITIONS FOR INDORSE- 
MENT OF CHANGE OF BENEFICIARY MAY BE WAIVED. 
Under a life policy reserving the right to change the beneficiary, ef- 

fective when indorsed by the company on the policy, the ‘nsurer may 

waive performance of the conditions required for the indorsement of 
the change. 
(For other cases, see Insurance, Dec. Dig. § 587.) 


5. INSURANCE—CONDITIONS OF CHANGE OF BENEFICIARY 

FIXED BY CONTRACT AND CANNOT BE CHANGED. 

The power to change the beneficiary under a policy is a power of ap- 
pointment, and the terms of its exercise are fixed by the contract be- 
tween insurer and insured for the protection of both parties, and the 
court has no power to change the contract by changing such conditions. 

(For other cases, see Insurance, Dec. Dig. § 587.) 


6. INSURANCE—INSURED’S INTENDED CHANGE OF BENE- 
FICIARY HELD NOT EFFECTIVE. ; 
Under a life policy reserving to insured the right to change the benfi- 
ciary. effective when indorsed by the company on the policy, where in- 
sured wrote an agent, asking that a change be made, effective imme- 


10 Vol. LVIII. 
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diately, but, on receiving proper blanks, delayed executing them, be- 
cause in baggage that was in storage, and, after executing the formal 
request for change, failed to forward it to the company, accompanied by 
the policy, though for over a month before his death the policy was at 
hand, the change was not effected, as insured must do all that he can to 
comply with the conditions of the policy before his intention will be 
effectuated by the courts. 


(For other cases, see Insurance, Dec. Dig. § 587.) 


Appeal from the District Court of the United States for the District 
ot Maryland at Baltimore; John C. Rose, Judge. 

Bill of interpleader by the New England Mutual Life Insurance 
Company against Katherine Reid and Ethel Banta Durboraw. From 
a judgment in favor of Dorboraw (263 Fed. 451). Reid appeals. 
Reversed, 


j Before Knapp and Woods, Circuit Judges, and Webb District 
udge. 


Louis J. Burger, of Baltimore, Md., and McKinley Pritchard, of 
Asheville, N. C. (Hinkley, Hisky & Burger, of Baltimore. Md., and 
Albert J. Long, of Hagerstown, Md., on the brief), for appellant. 

Joseph Packard and A. Morris Tyson, both of Baltimore, Md.. for 
appellee. 


Woops, C. J. We adopt the following clear statement of facts 
made by the District Judge. 

“On July 31, 1915, the New England Mutual Life Insurance Com- 
pany, hereinafter called the ‘company,’ issued a policy for $5.000 to Ray- 
mond H. Durboraw. As he was then unmarried. it was made payable to 
his sister, Katherine Reid; but he reserved the right to change the bene- 
ficiary when and as often as he saw fit. by filing at the company’s home 
office a written request for such change, to take effect only when en- 
dorsed by the company on the policy. Nearly three years later, he wrote 
to the agent through whom he had effected the insurance that he had 
married five days before, and wanted his policy to at once be made pay- 
able to his wife, so as to take effect to-day, June 16. 1918,’ adding, ‘I 
put this in this way, so that if I should go before the change is re- 
corded this letter will be evidence of my desire in the matter.’ He gave 
his wife’s name, and asked if this was sufficient information, or if any 
other step was necessary. 

“The agent had some time before left the employ of the company, 
and on the 2lst day of June he sent Durboraw’s letter to the general 
agent of the company at Des Moines, Iowa, and on the same day wrote 
the insured; ‘In regard to the change in beneficiary, | am sending your 
letter to headquarters. so that your wish will be made effective at 
once. The proper blank will be sent to you for your signature. This 
blank, together with your policy, will be sent to the home office, where 
the change of beneficiary will be endorsed on it. This will be done with- 
out expense to you.” 

“On the 28th of June, the company’s general agent at Des Moines 
wrote to the insured that he had been advised that he desired to change 
the beneficiary, and inclosed blanks for the purpose which he told the in- 
sured to sign, date, and have witnessed. and return with the policy, 
adding that the desired change would be then made. When this letter 
was received. both the insured and his wife were at Moorhead, Minn., 
teaching in a summer school. After the school closed, they had planned 
ty go to Hinsdale, Mass., for a month or more, and after that to locate 
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in New York City, where both expected to take courses at Columbia 
University. 

“It so happened that the blanks and policy got into baggage that they 
put in storage. and in consequence were inaccessible until fall. On 
the 22d day of August, the insured. in sending from Hinsdale his 
annual premium, stated: ‘I shall be unable to send you the blanks con- 
cerning change in benficiary of said policy for some weeks yet. I trust 
the delay will be of no particular consequence. I will be able to send 
it soon after September Ist.’ 


“On the 23d of September, the insured executed the two duplicate 
forms of notice of change of benficiary, in the presence of one George 
W. Metcalf who duly witnessed the same. Shortly before that time the 
insured and his wife had begun housekeeping in an apartment in New 
York City. They both entered Columbia. For some hours every day he 
was engaged in teaching, and during others in studying. They had their 
new home to fit up. They had a succession of guests, and were very 
busy. It may have been that the policy was where it took a little trouble 
to get at it. At all events, for some reason or other. he overlooked for- 
warding to the company either the policy or notice of change of bene- 
ficiary. In the latter part of October he was taken ill with the flu, 
and although he was only 35 years of age, and had been in excellent 
health, he died on November 3, 1918. Twelve days later his widow sent 
the notice of change of beneficiary to the company. The sister persisted 
in her claim. The widow sued the company in Iowa; the sister in Mary- 
land. The company, availing itself of the provisions of the act of Con- 
gress of February 22, 1917 (chapter 113, 39 Stat. 929 [Comp. St. 1918 
Comp. St. Ann. Supp. 1919, § 991a]), filed a bill of interpleader here 
and paid the amount of the policy into the registry of the court.” 


We regret our inability to agree with the District Court that the 
action of the assured accomplished a change in the beneficiary of the 
policy. The policy provides: 

“When the right of revocation has been reserved, the insured (with 
the assent of the assignee, if any), upon written request filed with the 
company at its home office, may from time to time designate a new 
beneficiary hereunder, or have the policy made payable to his estate. such 
change to take effect only when endorsed hereon by the company.” 


[1-4] It is true that one named as beneficiary has no vested inter- 
est and its not entitled to notice of change; that the right to change a 
beneficiary is a property right of the assured, which in the case of 
insolvency the court can require him to exercise in favor of his credi- 
tors (Cohen v. Samuels. 245 U. S. 50. 38 Sup. Ct. 36, 62 L. Ed. 143); 
that the insurer has no discretion to refuse to indorse the change of 
beneficiary in the policy when the insured has sent the policy to the 
home office with a request for the change; that equity, considering 
that as done which ought to be done will treat the change as actually 
made when the insured has done all that he could to meet the conditions 
for change required by the policy; that the insurer may waive per- 
formance of the conditions required for the indorsement of the change 
on the policy. 

[5] But the power to change the beneficiary is a power of appoint- 
ment, and the terms of its exercise are fixed by the contract between 
the insurer and the insured; not alone for the protection of the insur- 
er, but of the insured as well. The court has no power to change that 
contract by changing the conditions upon which the exercise of the 
power of appointment is limited. The utmost extent to which the 
courts have ever gone is to effectuate the intention of the insured 
when he has done all that he could to comply with the conditions, and 
has been prevented by circumstances beyond his control from meet- 
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ing the requirements. If the policy has been lost, if it is in the pos- 
session of another, who refuses to surrender it. or is otherwise in- 
accessible, if it has been sent to the home office of the insurer, with 
the requisite request. and the insured dies before the indorsement is 
made, if the insurer has waived the conditions, the change will be 
considered made without actual return of the policy or indorsement of 
the change. The numerous decisions will be found cited in the text- 
books and annotated cases. ; 

[6] In the case before us the insured, in response to his request for 
a change of benefiicary, was reminded. by letters dated the 21st and 
the 28th of June. to send the policy forward w‘th a formal request 
for the change. He signed the formal request in New York on the 
23d of September, 1918. At that time the policy was in a trunk in 
his apartment, and so remained until his death on November 3d, after 
a 10 days’ illness. Thus it appears that a period of more than a 
month elapsed. w‘th a formal request duly executed in his hands and 
the policy also at hand, without any effort to send them forward to 
the home office for indorsement of the change. No excuse or explana- 
tion has been suggested, either in the evidence or in the argument, 
except procrastination of the insured. 

Regrettable as it may be, we see no escape. either cn pr'nciple or 
authority, from holding that no reasonable effort was made to exercise 
the power of changing the beneficiary in the method’ contracted for, 
and that the original appointment of the sister as beneficiary must 
stand. ; 


Reversed. 


NEW YORK LIFE INS. CO. v. MASON. (No. 3523.) 
(United States Circuit Court of Appeals. Ninth Circuit. April 4, 1921.) 
272 Federal Reporter, 28 


4. INSURANCE — EVIDENCE SHOWING STATE OF MIND 
HELD ADMISSIBLE TO REBUT DEFENSE OF SUICIDE. 
In an action on a life insurance policy, where the defense was suicide. 
evidence by a friend of insured as to the statements of insured showing 
absence of motive to commit suicide, and showing a reason for the pur- 
chase of the gun with which the wounds were inflicted was admissib!e 
to rebut the defense. 
(For other cases, see Insurance, Dec Dig. § 659[2].) 


In Error to the District Court of the United States for the District 
of Montana. George M. Bourquin, Judge. 


Action by Evelyn E. Mason against the New York Life Insurance 
Company. Judgment for plaintiff, and defendant brings error. Af- 
Armed. 


Walsh, Nolan & Scallon, of Helena. Mont., and Fletcher Maddox. 
of Great Falls, Mont, for plaintiff in error. 


George A. Judson and H. R. Eickemeyer, both of Great Falls 
Mont., fer defendant in error. 


Before Gilbert, Ross, and Morrow, Circuit Judges. 
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EMINENT HOUSEHOLD OF COLUMBIAN WOODMEN vy. 
PAYNE (8 Div. 639.) 


(Court of Appeals of Alabama. Nov. 9, 1920 ) 
88 Southern Reporter 454 


1. INSURANCE—BENEFICIARY NOT REQUIRED TO SUBMIT 
QUESTION TO SOCIETY AND APPEAL TO HIGHER 
TRIBUNALS THEREOF PURSUANT TO BY-LAWS BE- 
FORE COMMENCING ACTION. 7 


Prcvisions of constitution and by-laws of an order prohibiting in- 
stitution of legal proceedings before submission of the controversy to 
the order, whose decision is appealable to higher tribunals of the society 
while applicable to matters of discipline, policy, or doctrine, do not 
apply to a claim against the society for money due on its contracts. 


(For other cases. see Insurance, Dec. Dig. § 805{1].) 


3. INSURANCE—PLEA ALLEGING MISREPRESENTATION IN 
APPLICATION HELD DEMURRABLE. 


In action on death benefit certificate, plea alleging that it was stipu- 
lated in the application for membership that insured had not been drunk 
for two years, that such stipulation was false, and that insured had in 
fact been drunk on a number of occas‘ons prior to the making of the 
application, without alleging that he had been drunk within two years 
preceding his application or that the misrepresentation was made with 
actual intent to deceive, and that the risk was thereby increased, under 
Code 1907, § 4572, held demurrable. 


(For other cases, see Insurance Dec. Dig. § 815[2].) 


4. INSURANCE—PLEA ALLEGING MISREPRESEMTATION IN 

a AS TO INSURED’S HABITS HELD DEMUR- 

In action on death benefit certificate, plea alleging that it was stipu- 
lated in application for membership that insured was temperate in his 
habits, and that insured was not temperate in his habits. pr or to making 
of application. without alleging that he was intemperate at the time of 
making application, or that misrepresentation was made wth actual in- 
tent to deceive, or that risk was thereby increased under Code 1907, § 
4572, held demurrable. 


(For other cases, see Insurance Dec. Dig. § 815[2].) 


5. INSURANCE — PLEA THAT INSURED VIOLATED CONSTI- 
TUTION BY INTEMPERATELY USING LIQUOR HELD IN- 
SUFFICIENT. 


In action on death benefit certificate, plea, alleging that insured agreed 
to abide by the constitut‘on and by-laws of the society and that in vis- 
lation of the constitution he became intemperate in the use of liquor 
without alleging that contract for insurance provided that insured 
should not become intemperate in the use of liquor, held demurrable; the 
statement that insured violated constitution by becoming intemperate in 
the use of liquor being a mere conclusien of the pleader 


(For other cases, see Insurance, Dec. Dig. § 815[2].) 


7. INSURANCE — PLEA THAT INSURED’S DEATH WAS RE- 
SULT OF ENTERING INTO A COMBAT HELD INSUFFI- 
CIENT. 

In action on death benefit, plea, alleging that insured agreed 
to abide by the constitution and by-laws of the society, and that in vio- 
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lation of the constitution he entered into a combat with another, re- 
sulting in his death, without alleging that the contract forbade his enter- 
ing into a combat, held defective. 


(For other cases, see Insurance Dec. Dig. § 815[2].) 


9. INSURANCE — REPLICATION. ALLEGING SELF-DEFENSE 
WITHOUT ALLEGING FACTS CONSTITUTING THE SELF- 
DEFENSE, HELD DEFECTIVE. 

In action on death benefit certificate, defended on the ground that the 
raember lost his life after entering into a combat in violation of the in- 
surance contract, ereplication, alleging that member was acting in self- 
defense in engaging in combat, held defective for failure to set out the 
facts constituting self-defense. P 

(For other cases, see Insurance Dec. Dig. § 815[3].) 


10. INSURANCE — RECOVERY ON INSURED’S DEATH, RE- 
SULTING FROM “COMBAT,” PRECLUDED ONLY IF IN- 
SURED BROUGHT ON THE DIFFICULTY. 

Stipulation that there should be no liability if insured died as result 
of “combat” precluded recovery on insured’s death while engaged in 
combat only if the insured brought on the difficulty and encounter in 
which he met his death. 

(For other cases, see Insurance, Dec. Dig. § 748.) 


Appeal from Circuit Court. Madison County; Robt. C. Brickell, 
Judge. 

Action by S. A. Payne against the Eminent Household of Colum- 
bian Woodmen. as beneficiary under a life certificate issued to Miller 
A. F. Payne. Judgment for the plaintiff, and defendant appeals. 
Reversed and gemanded. 


Cooper & Cooper, of Huntsville, and John R. Tyson, of Montgom- 
ery, for appellant. 


R. E. Smith and Spragins & Speake, all of Huntsville, for appellee. 


DE LOACH v. OZARK MUT. LIFE ASS’N (Nos. 307, 311.) 
(Supreme Court of Arkansas. May 2, 1921.) 
230 Southwestern Reporter 268 


1, INSURANCE—WHERE APPLICANT WAS OVER INSURABLE 
AGE, MISSTATEMENT OF AGE IS A DEFENSE, WHETHER 
CONSIDERED A REPRESENTATION OR A WARRANTY. 
Where the by-laws of a benefit insurance company prohibit receiv- 

ing a member above a certain age, the soc‘ety is not bound by a cer- 

tificate issued to one over that age whose application was false as to age, 
and such misstatement constitutes a defense. whether it be held a repre- 
sentation or a warranty. 

(For other cases, see Insurance, Dec. Dig. § 290.) 
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2. INSURANCE — WHERE INSURED WAS OVER INSURABLE 
AGE, AND MISSTATEMENT OF AGE WAS NOT MADE 
THROUGH WILLFUL PURPOSE TO DECEIVE. PREMIUMS 
MAY BE RECOVERED. 


Although a recovery of premiums paid on life insurance cannot be 
had where the certificate was obtained by actual fraud. yet, where a 
misstatement of age that the insured was of insurable age, whereas she 
was over insurable age, was not made through willful purpose to deceive 
on_the part of the applicant, the premiums may be recovered. 


(For other cases see, Insurance, Dec. Dig. § 198[5].) 
McCulloch, C. J., dissenting. 


Appeal from Circuit Court.. Polk County; Jas. S. Steel, Judge. 

Action by J. H. De Loach against the Ozark Mutual Life Associa- 
tion. Judgment for defendant on certain certificates and in favor of 
plaintiff for the recovery of premiums paid, and both plaintiff and de- 
fendant appeal. Affirmed. 


Norwood & Alley, of Mena, for appellant. 
Minor Pipkin, of Mena. for appellee. 


RAMSAY v, OLD COLONY LIFE INS. CO. (No. 13767.) 


(Supreme Court of Illinois. April 21, 1921. Rehearing Denied June 
9. 1921.) 


131 Notheastern Reporter 108 


1. INSURANCE—FhKAUD VITIATES ALL CONTRACTS, IN- 
CLUDING INSURANCE POLICY. 


Fraud vitiates all contracts, and therefore a policy of insurance ob- 
tained by intentional fraud is voidable by the company. 


(For other cases, see Insurance, Dec. Dig. § 138[1].) 


2. INSURANCE — INCONTESTABLE CLAUSE IS VALID AND 
BARS FRAUD AS DEFENSE. 


A clause making an insurance policy incontestable after one year 
except for nonpayment of premiums is valid and bars a defense of 
fraud in procuring the policy, being in the nature of an agreed limita- 
tion of time allowed the insurance company to investigate and discover 
any defense to the policy. 


(For other cases, see Insurance, Dec. Dig. § 400.) 


3. INSURANCE—INCONTESTABLE CLAUSE IN STATUTORY 
LANGUAGE IS NOT CONSTRUED AGAINST INSURER. 


A clause in an insurance policy making it incontestable after one 
year except for nonpayment of premiums, which was in the language of 
Laws 1907, p. 367. except for making the period one year instead of 
two as provided in the statute, and not including the exception of mili- 
tary service in time of war contained in the statute, is not to be con- 
sidered as a clause inserted by the insurer whose language, if ambigu- 
ous, is to be construed most strongly against him. 


(For other cases, see Insurance, Dec. Dig. § 400.) 
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4. INSURANCE — DEATH OF INSURED DOES NOT RELIEVE 
COMPANY OF DUTY TO CONTEST POLICY WITHIN TIME 
FIXED BY INCONTESTABLE CLAUSE. 

The death of insured before the expiration of the time within 
which the insurance company can contest the pclicy does not operate 
to extend the time for contest beyond that so fixed 


(For other cases, see Insurance, Dec. Dig. § 400.) 


5. INSURANCE—POLICY CAN BE CONTESTED ONLY BY PRO- 
CEEDINGS IN COURT. 


An insurance policy can be contested within the meaning of the 
clause making it incontestable after one year only by proceedings in 
court to which the insurer and the insured or his representatives or 
beneficiaries are parties. 


(For other cases, see Insurance, Dec. Dig. § 400.) 


6. INSURANCE — COMPANY CAN CONTEST POLICY IN 
EQUITY AFTER DEATH OF INSURED TO AVOID INCON- 
TESTABLE CLAUSE. 


Where insured died before the expiration of the time within which 
the company could contest the policy, so that the company could have 
asserted its ground of contest as a defense to an action upon the policy. 
but such action could not, under Laws 1907, p. 370, be required to be 
brought within less than three years after the death of insured, so thut 
the beneficiaries could defeat the right of the company to set up the 
defense at law by refraining from suit until after the expirat‘on of the 
incontestable period, the company may maintain a suit in equity against 
the beneficiary or personal representatives of insured to establish their 
defense against the policy. 


(For other cases, see Insurance, Dec. Dig. § 400.) 


7. INSURANCE—INCONTESTABLE CLAUSE DOES NOT RUN 
PENDING APPOINTMENT OF ADMINISTRATOR’ TO 
WHOM POLICY WAS PAYABLE. 


Where an insurance policy was payable to the estate of insured and 
was incontestable after one year from its issuance, the time between 
the death of the insured before the expiration of the incontestable pe- 
riod and the appointment of an administrator must be deducted in com- 
puting period of contestability, since the insurance company could not 
move for the appointment of an administrator, and could not bring suit 
to contest the policy until an administrator was appointed. 


(For other cases, see Insurance, Dec. Dig. § 400.) 


8. INSURANCE—COMPANY HELD TO HAVE LOST RIGHT TO 
CONTEST POLICY BY DELAY, AFTER APPOINTMENT OF 
ADMINISTRATOR. 

Where insured under a policy incontestable after one year died 7 
months after the issuance of the policy. and no administrator was ap- 
pointed for 15 months after the death of insured, the company lost its 
right to contest the policy for fraud by insured in procuring it where it 
did not begin suit aga‘nst the administrator to contest the policy nor 
file a plea denying liability until 10 months after his appointment, even 
though the company declared it discovered the fraud only at the t me 
of the appointment of the administator. 


(For other cases, see Insurance, Dec. Dig. § 400.) 


C ee . J, dissenting. 
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Appeal from First Branch, Appellee Court, First Ditrict,-on Ap- 
peal from Circuit Court, Cook County; Jesse A. Baldwin. Judge. 


Action by Gordon A. Ramsay, as administrator against the Old 
Colony Life Insurance Company. Judgment for the plaintiff was affirmed 
by the Appellate Court, and defendant appeals on certificate of impor- 
tance. Afhrmed. 


McKinley & Price and Stebb‘ns, Garey, L’Amoreaux & Hurtubise, 
all of Chicago. for appellant. 


John Kuchinskas and E. Marshall Amberg, beth of Chicago (W. 
Arnold Amberg. George W. Thoma, and August R. Marx, all of 
Chicago, of counsel), for appellee. 


Horace Kent Tenney, of Chicago, amicus curiae. 


Dunn, J. On September 7, 1916, the Old Colony Life 
Insurance Company issued its insurance policy at  Ch'cago on 
the life of Adam Kleveczka for $2,000. payable to him upon his attain- 
ing the age of 85 years or to his estate in case of his previous death. 
The policy contained a clause declaring it to be incontestable after one 
year from the date of issue if the premiums were duly paid. The in- 
sured died on April 13, 1917. An administrator was appointed on July 
19, 1918, who brought an action of assumpsit on the poltcy in the circuit 
court of Cook county on November 7, 1918. The plea of the defendant. 
which was filed on May 12, 1919. alleged that prior to the execution of 
the policy the insured executed and delivered to the defendant an ap- 
plication in writing which was attached to the policy and consisted of 
questions in writing propounded to the insured and his answers thereto, 
also in writing. Various interrogatories and the answers thereto, which 
concerned the habits at the time and previously of the insured in regard 
to the use of intoxicating liquors, the condition of his health, and his 
occupation, are set forth, and it is averred that the answers were ma- 
terial, false, known to the insured to be false, and were made for the pur- 
pose of inducing the company to issue the policy; that the company be- 
lieved the answers to be true, and, rely:ng on them, accepted the applica- 
tion and issued the policy; that it did not d’scover the falsity of the an- 
swers until about July 1, 1918, after the death of the insured, and that by 
reason of the fact that the policy was payable to his estate and of the 
delay in the appointment of an administrator until July 19, 1918. the 
company was unable to return or offer to return the premiums received 
from the insured until after September 7, 1917; that the insured died 
on April 13, 1917, from an attack of delirium tremens, due to his exces- 
sive consumption of intoxicating liquors and the shattered, derranged, 
and disordered condition of his nervous system as set forth in the plea, 
which had cont‘nued from the issuance of the policy to the time of 
his death and had _ existed prior to the time of making 
application for the policy, but was_ intentionally concealed 
from the company and falsely stated to it. The plea further avers that 
soon after the discovery of the falsity of the answers of the insured, and 
after an administrator was appo‘nted, the company on August 1, 1918, 
tendered to the plaintiff the amount of the premiums received on accounf 
of the policy and interest on that amount, but the tender was refused, 
and the defendant now again tenders the amount to the plaintiff and 
offers to pay it to him at any time he will accept it. The plaintiff de- 
murred to this plea, and his demurrer was sustained. The defendant 
electing to stand by its demurrer, and a jury being waived. the court 
assessed the plaintiff’s damages at $2,000, for which, together with costs, 
a judgment was rendered. The Appellate Court for the First D’strict, 
having affirmed the judgment on the appeal of the defendant, granted 
a certificate of importance and an appeal to this court. 
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[1] The plea alleges facts showing that the insured was guilty of 
intentional fraud in procuing the policy, and the demurrer admits them. 
It is an elementary rule of law that fraud vitiates all contracts, and 
therefore the contract was voidable by the company. When the insured 
died it had a complete defense to any action on the policy which his rep- 
resentative might bring. The only question. therefore, is whether the 
company was still bound, after the death of the insured, by the limita- 
tion of one year from the date of issue of the policy in which to con- 
test it. 


[2] We have held that the provision in a policy of life insurance 
that it shall be incontestable after one year from the date of its issue, 
provided the premiums are duly paid, is a valid provision, which bars 
the insurer from making any defense against the policy, after the ex- 
piration of the contestable period. except for nonpayment of premiums, 
and that after the lapse of that period even fraud in procuring the pol- 
icy is not available to avoid it. Royal Circle v. Achterrath, 204 Ill. 549, 
68 N. E. 492. 63 L. R. A. 452, 98 Am. St. Rep. 224; Flanigan v. Federal 
Life Ins. Co., 231 Ill. 399, 83 N. E. 178; Weil v. Federal Life Ins. Co., 
264 Ill. 425, 106 N. E. 246, Ann. Cas. 1915D, 974; Monahan v. Metropol- 
itan Life Ins. Co., 283 Ill. 136, 119 N. E. 68. L. R. A. 1918D, 1196. 
This is in accord with the substantially unanimous decisions of the 
courts. which hold that the language admits of no reasonable construc- 
tion other than that the company reserves to itself the right to ascer- 
tain all the matters and facts material to its risk and the validity of its 
contract for one year, and that, if within that time it does not ascertain 
all the facts and does not cancel and rescind the contract, it may not do 
so afterward upon any ground then in existence. When the execution 
of a contract has been procured by the fraud of one of the parties, the 
innocent party, upon discovering the fraud, may still insist upon the con- 
tract or may rescind it. He must, however, if he desires to repudiate 
it, do so promptly upon discovering the fraud and consistently adhere 
to his intention. By delay or vacillation he wavies his right to rescind. 
The effect of the stipulation in the policy is not to prevent the insurer 
from annulling the contract upon the ground of the fraudulent represen- 
tations of the insured. but its practical and intended effect is to create 
a short statute of limitations in favor of the insured, within which limit- 
ed period the insurer must, if ever, test the validity of the policy. Wright 
v. Mutual Benefit Life Ass’n, 43 Hun (N. Y.) 61. Id., 118 N. Y. 237, 23 
N. E. 186, 6 L. R. A. 731, 16 Am. St. Rep. 749; Massachusetts Benefit 
Life Ass’n v. Robinson, 104 Ga. 256. 30 S. E. 918, 42 L. R. A. 261; 
Clement v. New York Life Ins. Co, 101 Tenn. 22, 46 S. W. 561, 42 L. 
R. A. 247, 70 Am. St. Rep. 650; American Trust Co. v. Life Ins. Co. 
of Virginia, 173 N. C. 558, 92 S. E. 706; Murray v. State Mutual Life 
Assurance Co., 22 R. I. 524, 48 Atl. 800. 53 L. R. A. 742; Mutual Life 
Ins. Co. v. Buford, 61 Okl. 158, 160 Pac. 928; Metropolitan Life Ins. 
Co. v. Peeler (Okl.) 176 Pac. 939, 6 A. L. R. 441. 


The statute of Illino's has provided that after January 1, 1908, no 
policy of life insurance shall be issued or delivered in this state unless 
it shall provide that it shall be incontestable after two years from its 
date, except for nonpayment of premiums and except for violation of 
the conditions of the policy relating to the naval and military service in 
time of war. Laws of 1907, p. 367. The policy in question is in con- 
formity with this provision. except that the incontestable period is re- 
duced to one year and the policy is wholly unrestricted as to military or 
naval service in time of war., In both of these particulars it is more 
favorable to the insured than the statute requires, 


[3] The appellant does not deny the validity of the incontestable 
clause in the policy or deny that, if the insured survives the contestable 
period, the company is excluded from the defense of fraud or any other 


Life. ] Ramsay v. Old Colony Life Ins. Co. 159 


defense except for the nonpayment of premiums. It does, however, con- 
tend that the rights of the parties become fixed by the date of the insured, 
that a cause of action accrues at that time, and that, if the policy is then 
contestable, it remains contestable no matter when suit may be brought 
to enforce it. In this connection there is some discussion in the briefs 
as to whether the language of the incontestable clause of the policy is to 
be regarded as the language of the statute or the language of the in- 
surer, and as to the applicability of the rule that ambiguous language 
used in an insurance policy is to be construed most strongly against the 
insurance company. The only language selected by the insurance com- 
pany consists of the words “one year.” and that expression is not am- 
biguous: The remaining language of the clause is prescribed by the stat- 
ute and was not selected by the company. It is not to be presumed that 
the Legislature in prescribing the terms of the contract intended that the 
language used should be understood in a manner favorable or unfavora- 
ble to either party, or that it should receive any other than a fair and 
reasonable construction to carry out the legislative intent that policies 
of life insurance should be incontestable after two years from their 
date, without any qualification except those mentioned in the statute. 


[4, 5] It is true that the cause of action upon the policy accrues 
upon the death of the insured, and the policy then becomes payable ac- 
cording to its terms, but the terms of the contract are not changed by 
the death of the insured. The right to contest the policy does not there- 
by become an absolute, unlimited right, but it is still controlled by the 
provision of the contract that it must be exercised within one year from 
the date of the policy. The company is not relieved from the obligation 
of its contract to ascertain all the facts material to its liability and can- 
cel or rescind the contract within that time or be barred from thereafter 
contesting the liability. The death of the insured neither enlarged nor 
abridged the appellant’s right. It was still entitled to make any defense 
or take any action necessary to enforce its rights. The right to do so 
was as complete as in the insured’s lifetime and was subject to the same 
limitation. The right of the company to defend against the policy is 
no greater than the right of the beneficiary to collect the money, and 
either right may be lost by mere lapse of time—the latter by virtue of 
the statute of limitations; the former by the limitation established by 
the contract. The rule in regard to the construction of ambiguous lan- 
guage has no application. The language is not ambiguous. It admits 
of no reasonable construction, as the courts have said in the cases al- 
ready cited. other than that the company may have one year, and no 
more, for investigation of the questions material to its risk, and if it 
does not within that time, either as plaintiff or defendant, contest the 
policy, it cannot do so afterward. Such contest can be made only by 
proceedings in court to which the insurer and the insured, or his rep- 
resentatives or beneficiaries, are parties. American Trust Co. v. Life 
Ins. Co. of Virginia, supra; Mutual Life Ins. Co. v. Buford, supra. 


[6] No administrator was appointed until more than a year after 
the death of the insured. and no suit was begun until more than two 
years after the date of the policy. It is insisted that during the whole 
of the contestable period there was no one in existence aga'nst whom a 
suit could have been brought by the company to contest its liability, and 
the appellant relies upon the doctrine announced by this court that an 
insurance company cannot file a bill to cancel a policy for fraud after 
the death of the insured because it has an adequate remedy at law. The 
rule is thoroughly established that a person is not entitled to appeal to 
equity for relief who has a complete and adequate remedy at law and it 
was held specifically in Des Moines Life Ins. Co. v. Seifert, 210 Ill. 157, 
71 N. E. 349, that a court of equity will not entertain a bill by an in- 
surance company, after the death of the insured, against a beneficiary 
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named in the policy, to cancel a policy alleged to have been obtained by 
the fraudulent statements of the insured, for the reason that the insur- 
ance company has a complete and adequate defense at law to a suit up- 
on the policy. The same rule in a similar case was announced in Cable 
v. United States Life Ins. Co., 191 U. S. 288. 24 Sup. Ct. 74, 48 L. Ed. 
188. In the Seifert Case it is stated that there were no special circum- 
stances alleged to show the right of the appellant to resort to equity, 
and that its defense could be fully made in an action at law upon the 
pol‘cy, which under the terms of the policy must be commenced within 
one year from the date of the death of the insured. In the Cable Case 
the court quoted from a similar decision in the case of Phoenix Mutual 
Life Ins. Co. v. Bailey, 13 Wall. 616, 20 L. Ed. 501, as follows: 


“Where a party, if his theory of the controversy is correct, has a 
good defense at law to a ‘purely legal demand,’ he should be left to that 
means of defense. as he has no occasion to resort to a court of equity 
for relief. unless he is prepared to allege and prove some special cir- 
cumstances to show that he may suffer irreparable injury if he is denied 
a preventive remedy.” 


In the present case, however, special circumstances are alleged to 
show the irreparable injury which will result from the failure of a 
court of equity to grant preventive relief and to show that the remedy 
at law is not adequate or complete because the statute prohibits the 
issue and delivery in this state of a policy containing any provision 
hmiting the time within which an action at law or in equity may be com- 
menced to less than three years after the cause of action shall accrue. 
Laws of 1907, p. 370. Under this statute an insurance company may 
have a good defense on the ground of fraud against any liability upon a 
policy, but, if the insured should die soon after the policy was issued, 
and the rule announced in the cases cited should be applied, the com- 
pany could not maintain a suit to cancel the policy because its defense 
will be available at law, but, if the estate were the beneficiary. and the 
administrator did not see fit to begin an action until after the exp‘ration 
Of the incontestable period, the company’s defense at law would be of 
no avail, because it would be barred by the incontestable clause in its 
contract. Moreover, the company would have no means of protecting 
itself aga‘nst the occurrence of a situation of this kind, because the same 
statute which makes its policy incontestable after two years from its 
date prevents its requiring suit to be brought within less than three 
years from the time the cause of action accrues. It is obv’ous that a 
legal defense is not adequate or complete which will necessarily cease to 
exist while the cause of action remains. Equity will entertain jurisd‘c- 
tion of a suit for the cancellation. of a negotiable instrument before its 
maturity where jt was obtained by fraud, because otherwise, by the ne- 
gotiation of the instrument, the complainant may lose the benefit of his 
defense. Hodson v. Eugene Glass Co.. 156 Ill. 397, 40 N. E. 971. 

[7] The appellant’s right of action to contest the validity of the 
policy was necessarily in abeyance after the death of the insured until 
the appo‘ntment of an administrator. There was no person in existence 
to be sued, the estate of the insured being the beneficiary in the policy, 
until such appointment. There was no person to whom the company 
could tender the premiums which it had received or against whom it 
could proceed for the cancellation of the policy. The statute makes no 
provision for the appointment of an administrator who is not of kin 
to or a creditor of the decedent or the public administrator. The per- 
sons interested in the estate having refused or failed to take out letters 
of administration, the appellant, without any fault of its own, found 
it imposs‘ble to begin any suit to invalidate the policy within the year 
reserved to it. If the condition is to be literally applied in all cases 
where the insured dies before the expiration of the incontestable period, 
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even on the day after the date of the policy, the persons interested in 
his estate have it in their power in cases of policies payable to the estate 
of the insured, by refusing to take out letters of administration, to de- 
prive the company of any opportunity of making its defense. no matter 
how meritorious a defense it may have. Where one party to a contract 
has by his own act made it impossible for the other party to comply 
with the contract and thus protect his interest in it, he cannot ava‘l him- 
self of the noncompliance of the other party to enable him to enforce 
performance.: The impossibility of maintaining the suit because no per- 
son is in existence who may be sued will not be permitted to work the 
injustice of depriving the company of its right to maintain an action 
to cancel the policy at any time within the year after its date. Either 
the death of the insured must fix the rights of the parties, so that the 
policy, if contestable then, may be contested whenever suit is brought, 
or tue cause of action of the company must be regarded as suspended 
during the time it is prevented from suing by the failure to appoint an 
administrator, and upon the appointment of an administrator the suit 
may be maintained, provided that the whole time allowed the company 
for that purpose does not exceed one year. 


We held in Monahan v. Metropolitan Life Ins. Co., supra, that the 
incontestable clause continued in force after the death of the insured 
even though the death occurred before the expirat‘on of the limitation. 
Counsel for the appellant regard this decision as fundamentally erron- 
eous. but in any event they think it is distinguishable from the present 
case. It may be apprenhended that we do not agree with counsel as to 
the fundamental error. Neither do we regard as important the dis- 
tinction suggested that in that case the policy was issued before the en- 
actment of the law of 1907, that the defense was breach of warranty, 
and not fraud, that the defense of fraud was excepted from the incon- 
testable clause, or that an administrator was appointed during the con- 
testable period. The opinion might have reviewed all the assignments 
of error which were considered by thé Appellate Court, but it was con- 
fined to the consideration of one cress-error assigned which went to the 
right to make any defense under the incontestable clause. The question 
was decisive of the case, the case was actually dec‘ded upon that question 
alone, and the fact that it might possibly have been decided on the orig- 
inal errors assigned does not weaken its force as a precedent. Its value 
for that purpose consists in what was decided, and not in what might have 
been decided, but was not. 


In Ebner v. Ohio State Life Ins. Co. (Ind. App.) 121 N. E. 315. 
an insurance policy had been issued containing a clause providing that 
after one year it should be incontestable. The insured died with'n six 
months, and the company, after an investigation. began an action two 
days before the expiration of the year to cancel the policy on the ground 
of fraud in procuring it to be issued. Several months later the defend- 
ant demurred to the complaint and filed a cross-complaint on the policy. 
The demurrer to the complaint was sustained, and afterwards answers 
were filed to the cross-complaint. After a hearing a decree was render- 
ed in favor of the insurance company and the defendant appealed, 
The trial was actually on the cross-complaint and the issues made on ‘t, 
but the Appellate Court held that the filing of the complaint in a court 
of equity alleging the fact of the incontestable provision and that the 
defendant intended to delay action on the policy for the purpose of de- 
priving appellee of its defense was sufficient to invoke the jurisdiction 
of a court of equity and that it sufficiently appeared that within the year 
the appellee proceeded by affirmative action to contest the policy, and 
that the contest was continued thereafter without interruption, until its 
final conclusion in the county court. While the judgment was actually 
rendered on the policy and on the issues made on the cross-complaint 
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for its enforcement, the court. in effect, sustained the equitable juris- 
diction of a suit to cancel the policy after the death of the insured with- 
in the contestable period and treated the case as a proceeding to contest 
a on the policy from the date of the filing of the original com- 
plaint. 

The death of the insured within the year did not remove the con- 
tractual limitation upon the right of the company to contest its liability 
on the policy. but the fact that without the fault of the company there 
was no party in existence against whom it could begin suit, and that it 
had no power to have an administrator appointed for that purpose, sus- 
pended the operation of this provision until an administrator was ap- 
pointed. 

[8] When the insured died, on April 13, 1917, 7 months of the year 
after the policy was issued had elapsed. The administrator was not ap- 
pointed until July 19, 1918. After that there was nothing to prevent the 
defendant from contesting its liability on the policy. Suit was begun 
against it in November, 1918, but it filed no plea denying its liability 
upon the policy until May 12. 1919, nearly 10 months after the appoint- 
ment of the administrator, and, excluding the time during which it was 
prevented from bringing suit by reason of the failure to appoint an ad- 
ministrator, nearly 17 months after the date of the policy. The plea al- 
leged that knowledge of the falsity of the answers did not come to the 
defendant until July 1, 1918, but there were several months after its 
discovery of the fraud and after the appointment of the administrator 
before the expiration of the year in which it might have filed a bill to 
cancel the policy. It failed to do so and by its neglect permitted the in- 
contestable period fixed by the policy, even under the construction which 
we have given it, to elapse. It was therefore barred by its contract 
from making the defense it sought to make, and the demurrer to the 
plea was properly sustained. 

The judgment will be affirmed. 

Judgment affirmed. 


Cartwright. C. J., dissenting. 


O’BRIEN v. NEW ENGLAND MUT. LIFE INS. CO. (No. 23163.) 
(Supreme Court of Kansas. May 7, 1921.) 
197 Pacific Reporter, 1100. 


(Syllabus by the Court.) 

1, INSURANCE — EVIDENCE SUPPORTING VERDICT FOR 
PLAINTIFF AS AGAINST CLAIM THAT INSURED HAD 
COMMITTED SUICIDE. 

In an action upon an insurance policy, in which a recovery against 
the defendant could not be had if the insured committed suicide, it is 
held that the evidence was sufficient to support a verdict for the plaintiff. 


(For other cases, see Insurance, Dec. Dig. § 665[6].) 
4. INSURANCE —CORONER’S REPORT HELD INADMISSIBLE 
AS EVIDENCE OF SUICIDE. 


A report filed with the county clerk by the coroner, stating that he 
found a death to have resulted from a wound inflicted with suicidal 
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intent, and that a formal inquest was unnecessary. is held not to have 
been admissible as evidence of suicide. 


(For other cases, see Insurance, Dec. Dig. § 659[2].) 


6. INSURANCE — INSTRUCTION AS TO PRESUMPTION 
AGAINST SUICIDE HELD NOT MISLEADING. 


The contention that an instruction given in relation to the presump- 
tion against suicide was likely’to have misled the jury is held not to be 
well founded. 


(For other cases, see Insurance, Dec. Dig. § 669[11].) 
Burch and Porter, JJ., dissenting in part. 


Appeal from District Court, Wilson County. 
Action by Elizabeth O’Brien against the New England Mutual Life 


Insurance Company. Judgment for plaintiff. and defendant appeals. 
Affirmed. 


Lathrop, Morrow. Fox & Moore, Geo. J. Mersereau, and Manvel 
H. Davis, all of Kansas City, Mo., and E. D. Mikesell, of Fredonia, for 
appellant. 

J. L. Stryker and D. J. Sheedy. both of Fredonia, for appellee. 


Mason, J. In April, 1919, James Madison O’Brien insurefl his life 
in favor of his mother, Elizabeth O’Brien, the policy providing that 
there should be no liability thereon if within a year the insured should 
die by his own act. He was killed by a bullet from a pistol on August 
8. 1919. His mother brought this action against the insurance company. 
A defense was made upon the ground that the. insured had committed 
suicide. A jury trial resulted in a verdict and judgment for the plain- 
tiff, and the defendant appeals. 

[1] 1. The principal question involved is whether there was any 
substantial evidence to support the finding that the death resulted from 
otherwise than from the voluntary act of the insured. Witness testified 
to these facts: 

O’Brien was living on a farm with his wife and their three year 
old daughter. A Mrs McCain worked for them. The house had four 
rooms, two upstairs and two down, the stairway being in a hall between 
the two downstairs rooms. On the night of August 7 one of the upper 
rooms was occupied by O’Brien and his wife and the other by a neigh- 
bor, Ben Beck. One Ray Smith also stayed at the house overnight. 
Early the next morning O’Brien was called to the telephone by a friend. 
who asked for his help in threshing. O’Brien answered that he would 
come. O’Brien also called another neighbor, and asked him if he could 
send a man to help thresh. The neighbor told him he could, and also 
asked if O’Brien could help him hay the next week, receiving an af- 
firmative answer. Twenty minutes later—a little before 6 o’clock— 
while Beck and Smith were standing just outside the front door and 
O’Brien’s wife and Mrs. McCain were in the kitchen, they heard a shot. 
Mrs. O’Brien ran upstairs and screamed. The others followed her. 
O’Brien was lying on his back on the bed in which he and his wife had 
slept, the mattress resting directly on the floor. He struggled some- 
what, but said nothing. and died almost immediately. A 32-caliber re- 
volver, empty except that one chamber contained the shell of a dis- 
charged cartridge, lay on the floor about a foot from his right hand. 
He was in his stocking feet, and over light underwear wore a suit of 
unionalls. which were unbuttoned at the top for a distance of something 
less than 10 inches. A bullet had entered his breast near the heart, and 
ranged straight back, passing through the body and lodging just under 
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the skin. It had passed through the undershirt, but not through the 
unionalls. There were powder marks upon the undershirt, but the body 
was free from them, or nearly so. The wound was clearcut, not torn, 
the flesh not being burned or bruised. O’Brien had filed a suit for di- 
vorce on the ground of unfaithfulness a few months before his death. 
but a reconciliation had been effected, and he and his wife had been liv- 
ing together for over a month. Their relations the night before the 
tragedy were pleasant and affectionate—he seemed to be very happy. 
O’Brien’s disposition was cheerful; he was always jolly and lively. He 
owed $1,250 for an automobile. secured by a lien on the car and a chat- 
tel mortgage on 500 bushels of wheat. He had been sued on a claim for 
$110, but had said the su‘t was not bethering him. 


Three witnesses who were sufficiently qualified as experts to render 
their opinions admissible testified that in their judgment the appearance 
of the wound and clothing indicated that the revolver was not ‘close to 
the body when it was discharged, but at a distance estimated severally 
at 2 to 4 feet, 2 to 2% feet. and 15 inches to 2% feet. 


We think the evidence justified submitting to the jury the question 
whether or not O’Brien committed suicide. They were warranted in 
finding, and must be deemed to have found, that his domestic trouble 
had been completely remedied; that his owing $1,250 on his automobile 
and having been sued for $110 indicated no serious financial difficulties ; 
that he was of a cheerful disposition; and that there ‘was nothing in his 
character, condition, cr surround‘ngs to suggest a desire to end his life. 
One witness testified that in the course of a quarrel with his wife about 
a week before his death. he had threatened to kill himself, but as the 
jury may not have given credence to the testimony it does not affect the 
solution of the problem to be now determ‘ned. In view of these con- 
siderations the conclusion as a matter of law that O’Brien committed 
suicide can only be reached by the process of elimination—by deciding 
that the established physical facts concerning his death necessarily ex- 
clude any other reasonable hypothesis. 


The weight to be given to the opinion evidence as to how far the 
revolver was from the body when the shot was fired was a question for 
the jury. They may have been satisfied that the distance was not less 
than 2 feet. It is manifestly unlikely that if O’Br‘en intended to kill 
himself he would hold the revolver so far away. On the other hand, 
the fact that the bullet passed straight through the body indicates a 
position of the revolver that does not readily lend itself to the theory 
of its accidental discharge by being carelessly handled or dropped, or by 
its hanging fire. The weighing of these conflicting probabilities how- 
ever was a function of the jury. In order to reach a verdict for the 
plaint‘ff it was not necessary for them to find that the death occurred in 
any particular manner, but merely that they should fail to be persuaded 
by a preponderance of the evidence that it was the result of suicidal 
intent. The case has something in commen with earlier ones in which 
juries have found aga‘nst the theory of suicide where the circumstances 
were capable of interpretation tending forcibly to the contrary. Heath 
v. Life Association, 89 Kan. 634, 132 Pac. 147; McCoy v. Insurance Co., 
104. Ken. 571, 179 Pac. 989; The circumstances _ presented 
are quite similar to those of Stephenson v. Bankers’ Life 
Ass'n. 108 Towa, 637. 79 N. W. 459. There a_ verdict imply- 
ing that a death was accidental was upheld against the content‘on that 
the evidence did not support it. In the opinion it was said: 


“There were very slight powder marks, if any, about the wound, 
and there was no laceration. It was a clear-cut * * * It is evident 
that the revolver was not held aga‘nst the head, as is usual in cases of 
suicide. * * * While some of the circumstances point towards self- 
destruction. yet we cannect say that the evidence is sufficient to overcome 
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the presumption of accident. The most that can be said is that they 
point as strongly in one direction as the other; but this, as we have 
seen, is not sufficient, for the reason that plaintiff’s case is aided by a 
presumption based upon the love of life found in every individual. which 
is ordinarily sufficient to induce its preservation.” 108 Iowa, 640, 641, 79 
N. W. 460. 


[2] 2. At the trial the defendant called as a witness the lawyer who 
had represented O’Brien’s wife in connection with the divorce action, 
and offered to prove by him statements made in the course of a confer- 
ence between himself and the parties r.lating to a settlement of their 
difficulties. The offer was rejected on the ground of privilege, and this 
ruling is complained of. If the witness is to be regarded as having 
acted as attorney for both parties, their communications, although admis- 
sible in a controversy between each other, would be privileged from dis- 
closure at the instance of a third person in an action to which neither 
of them was as a party 4. Wigmore on Evidence, § 2312; 4 Jones, on Evi- 
dence. § 751b. Regarding the witness as the attorney for the wife alone, 
the presence of her husband at the conference might prevent her state- 
ments from being privileged in litigation wherein the husband and wife 
were opposing parties, but, upon the same principle applied in the cases 
covered by the citations just made, it would not enable a stranger to re- 
quire the attorney to reveal what his client had said. It has often been 
said broadly that statements made to an attorney by his client in the 
presence of the adverse party are not privileged. 40 Cyc. 2377. How- 
ever, in the cases cited in support of such expressions, either the testi- 
mony of the attorney was called for in litigation between his client and 
the opponent who had been present when the communication was made 
(or their representatives), or else the distinction was not noted between 
that situation and one where a stranger sought to elicit the testimony. 
The rule has more accurately been thus stated (the italics being ours 
except as to the first italicized phrase); the language being in part 
adopted from that of the opinion in Britton v. Lorenz, 45 N. Y. 51, 57: 


“A communication between client and attorney is not confidential 
when made in the presence of the other party. Where it is made in the 
presence of all the parties to the controversy. evidence of the commun- 
ication is competent between such p4rties, and th,e attorney may be re- 
quired, in an action between them, to testify thereto.” 4 Jones on Evi- 
dence, § 751b, p. 507. 


There is no room for presuming that statements made to his attor- 
ney by one party to a divorce action in the presence of the other in the 
course of a conference looking to an adjustment of the controversy are 
not intended to be confidential. That situation is peculiarly one in which 
the public policy favors encouraging the fullest freedom of utterance. 
Upon these grounds we regard what O’Brien’s wife said to her attorney 
as privileged. Whether or not the privilege would extend to statements 
made by O’Brien is not important because they were so interwoven with 
those of h's wife as not to be capable of a separation that would have 
enabled material light to be thrown upon the present case without vio- 
lating the wife’s rights. Indeed the facts sought to be brought out by 
the attorney’s testimony were substantially supplied by the divorce peti- 
tion and other evidence. 

[3] 3. The defendant suggests that the testimony of the attorney 
should have been admitted because the privilege involved was that of 
O’Brien’s wife who made no objection to it. It is sometimes said that 
only the client can invoke the privilege, but the obvious meaning is that, 
if the client has an opportunity to object to the testimony. and does not 
do so, this may be regarded as a waiver, and no one else can raise the 
issue. “Where the client or patient, being in a position to assert his 
privilege, declines to do so, the attorney or phys‘cian cannot refuse to 


11 Vol. LVIII. 
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testify; but where an attorney is interrogated and his client, and the 
latter is not in a position to either assent or object to the testimony, it 
is the duty of the attorney to assert the privilege and decline to answer, 
unless directed or permitted by the court to do so.” 40 Cyc. 2395. See. 
also Rex. v. Withers, 2 Campbell’s Reports, 578; Hodges v. Mullikin, 1 
Bland (Md.) 503, 509. 


[4] 4. No coroner’s inquest was held, but the coroner, after look- 
ing at the body and hearing the unsworn statements of witnesses, filed 
with the county clerk a report to the effect that he found that O’Brien 
had committed suicide, and that a formal inquest was unnecessary. The 
defendant offered this report in evidence. and complains of its rejection. 
There is a difference of judicial opinion as to when and for what pur- 
poses the result of a coroner’s inquest may be admitted in evidence. 3 
Wigmore on Evidence, § 1671, p. 2078; Allen v. Knights and Ladies 
of Security, 108 Kan. 419. 195 Pac. 616. Whether or not the verdict of 
a coroner’s jury would be admissible in such a case as the present upon 
the issue of the cause of death, and whether or not a report of the kind 
here offered might in any circumstances be competent upon that issue, - 
the ruling of the trial court was clearly correct. The report amounted 
to no more than a statement of the opinion that had been formed by 
the coroner at the time of the death. The jury could have ga‘ned from 
it no new information as to the facts in the case. They had the benefit 
of the sworn testimony of witnesses, including the coroner as to what 
first-hand knowledge of the subject each had, and the situation was not 
one where opinion evidence was necessary or admiss‘ble. 

[5] 5. The competence of the witnesses as to the distance of the re- 
volver from the body when the shot was fired, as indicated by the ap- 
pearance of the wound. is challenged on the ground that their evidence 
did not show them to be qualified as experts on the subject. According 
to the testimony, one of them had had much exper‘ence with firearms; 
had been in national pistol competitions; had had 3 years’ experience 
with the regular army and national guard in the service, and about 10 
years’ “where tests were made with firearms and effects.” Another was 
a physician who had been an officer in the late war in the medical de- 
partment. He had been called upon to examine gunshot wounds, to 
determine whether or not they were self-inflicted, and had had some 
slight instructions with reference to that matter. The third was a cap- 
tain of infantry in the late war, and was overseas. He was familiar 
with wounds caused by the use of revolvers. We think the evidence 
of qualification was sufficient to make the testimony admissible. The 
subject was one concerning which the opinions of persons who had had 
considerable experience might be of more value-than those based mere- 
ly upon general knowledge. The jury must be presumed to have con- 
sidered the exent of the experience of the witnesses in determining what 
weight should be given their evidence. 


[6] 6. The court included in its charge a quotation from the sylla- 


bus in Mutual Life Ins. Co. v. Wiswell, 56 Kan. 765, 44 Pac. 996, 35 L. 
R, A. 258. reading: ° 


3 “Where the evidence as to the death being accidental or suic‘dal 
is so nearly balanced as to leave the question in doubt, the presumption 
is in favor of the theory of accidental death.” 


The existence of a presumption against suicide on the part of a 
sane person is generally recognized. 22 C. J. 95; 1 Ency. L. & P. 419. 
The defendant, however, regards the language quoted as likely to have 
misled the jury by causing them to believe that the presumption against 
suicide should control unless the evidence proved the contrary beyond all 
doubt. We do not think that it is fairly open to that construction, or 
that there is any reasonable likelihood that it was so interpreted by the 
jury. The word “presumption” is sometimes used as a procedural term, 
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allied to the burden of proof. The so-called presumption against sui- 
cide in such case as the present, where the issue must be determined 
from circumstantial evidence—by the balancing of probabilities arising 
from the established facts—is perhaps better described as an inference 
to be drawn from the universally recognized fact that the instinctive 
love of life is strong in the normal person. It is a matter to be con- 
sidered with others in arriving at the most probable solution of a ques- 
tion which cannot be-determined with absolute certainty. The jury were 
also told in substance that they should take into. consideration the condi- 
tion of O’Brien in life—his domestic and social relations, his financial 
circumstances, and his state of mind—and if they believed from a pre- 
ponderance of the evidence that he committed suicide they should return 
a verdict for the defendant. We find no ground for reversal in the 
instruction complained of. 


[7] 7. A new trial was asked on the ground of newly discovered 
evidence. and complaint is made of its denial. The new evidence relied 
upon is that if O’Brien’s wife with reference to his domestic relations, 
financial and physical condition. and to the occurences on the morning 
of his death. The explanation offered by the defendant for not having 
called this witness at the trial is that its attorneys had been told by Mrs. 
McCain that O’Brien’s wife had come to her residence, and told her, 
in case any of the people from the insurance company came to her with 
reference to her husband’s death, to be sure and say it was accidental 
and not suicide, which led them to believe that her evidence would be 
produced by the plaintiff. We do not regard this as a sufficient excuse 
on the part of the defendant for not investigating further and calling 
the witness if her testimony proved desirable. It follows that no error 
was committed in denying the motion, irrespective of whether her evi- 
dence was such as in any event to justify granting a new trial. One 
passage from her affidavit as to what her testimony would be reads: 

“For about a month before Jimmy killed himself, he got so that 
every time he would get mad or out of sorts about something he would 
go upstairs and get his revolver and shoot. He would somet'mes shoot 
out the window, and at other times would shoot at pictures on the wall.” 

This had no important bearing upon the motion for a new trial, but 
may serve to explain the fact brought out at the trial that when the fa- 
tal shot was heard Ray Smith said; “There goes Jimmie shooting that 
damned old 32 again.” implying that such an occurrence was not regard- 
ed as unusual. ‘ 

The judgment is affirmed. ‘ 

Johnston, C. J., and West, Marshall, and Dawson, JJ., concurring. 

Burch and Porter JJ., dissent from the first paragraph of the syl- 
labus and the corresponding portion of the opinion. 


HARDEN v. HARDEN. 
(Court of Appeals of Kentucky. April 29, 1921.) 
230 Southwestern Reporter, 307. 


1. INSURANCE — NOT NECESSARY THAT BENEFICIARY 
HAVE INSURABLE INTEREST. ° 
One making application for insurance to a fraternal benefit assoc- 
iation and paying all premiums that were paid thereon had a right to 
designate whomsoever he chose as the beneficiary, regardless of wheth- 
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ose not they had an insurable interest in his life, under Acts 1906, c. 
42. 


(For other cases, see Insurance, Dec. Dig. § 767.) 


3. INSURANCE—PERSONS ENGAGED TO BE MARRIED HAVE 
INSURABLE INTEREST. 


When two people are engaged in good faith to be married, they 
each have an insurable interest in the life of the other. 


(For other cases, see Insurance, Dec. Dig. § 116[1].) 


4. INSURANCE—CERTIFICATE OF MEMBERSHIP IN BENEFIT 
ASSOCIATION A “CHOSE IN ACTION,” UNDER WHICH 
BENEFICIARY MAY BE CHANGED. 


A certificate of membership in a fraternal benefit association is 
a “chose in action,” and the insured therein has a right to change the 
beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 780.) 


(For other definitions, see Words and Phrases. First and Second 
Series. Chose in Action.) 


6. INSURANCE—CHANGE OF BENEFICIARY HELD NOT TO 

HAVE TAKEN PLACE. 

Where insured fraternal benefit association certificate expressed to 
his wife, the bneficiary, just before his death, the desire that his mother 
should have half the proceeds of the certificate, and asked wife what 
she had to say about it, whereupon she said merely, “Do as you please 
about it,” without more. there being no direction or suggestion that any 
one should see to the assignment or change in the beneficiary in accord- 
ance with insured’s wish, there was no valid gift or change of bene- 
ficiary. 

(For other cases, see Insurance, Dec. Dig. § 784[2].) 


Appeal from Circuit Court, Adair County. 


Action by the Modern Brotherhood of America against Lillie 
Harden and Onie Harden in which defendants were required to inter- 
plead. Frem a judgment in favor of the last-named defendant. the first- 
named defendant appeals. Reversed with direct‘ons. 

Gordon Montgomery, of Columbia, for appellant. 

‘Jones & Garnett, of Columbia. for appellee. 


Turner, C. On January 26, 1919, Virgil A. Harden, a young man 
then 20 years of age, made written application for membership in the 
Modern Bretherhood of America, a fraternal beneficiary assoc‘ation, or- 
ganized under the laws of the state of Iowa, and in said application he 
designated as the beneficiary of the certificate to be issued to him under 
the said application, in the event of his death. his wife, Lillie Harden, 
and thereafter, on the 4th day of February, 1919, his sa‘d application 
was approved, and in accordance therewith there was issued and deliv- 
ered to him a benefit certificate in said organization, by the terms of 
which the Modern Brotherhood of America, in considerat‘on of his com- 
pliance with its rules and regulations and by-laws, promised and agreed 
to pay, in the event of his death, to the said named beneficiary. Lillian 
Harden, after satisfactory proof of death, the sum of $3,000, if she was 
still such beneficiary at the time of his death. In fact. however, the said 
Virgil A. Harden at neither of the dates named was a married man, and 
Lillie Harden, named in the application and certificate, was then Lillie 
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Wheeler. But at the time of the filing of the said application and issual 
of said certificate Virgil A. Harden and Lillie Wheeler were engaged 
to be married and he in good faith at that time did intend to marry her, 
and in fact did on the 3d day of March following. 


At the time of the filing of the application and issual of the certifi- 
cate Harden was temporarily in Louisville at work, but was a resident 
of Adair county, Ky., and on or about the Ist or 2d day of March, 1919, 
he left Louisville and went back to Adair county. Ky., and there on the 
3d day of March was married to Lillie Wheeler. On the day of their 
marriage they went to the home of his father in Adair county, and on 
the 4th day of March, the day after his mariage, he was taken ill with 
the influenza, and continued to be so ill until the 11th day of March, 
when he died. When he left Louisville, Harden left his certificate of 
membership at the home of his: brother in Louisville, where he had 
been living while at work in that place. His wife remained with him 
* the home of his father during his illness, and was there at the time of 

is death. 


The day before his death—the 10th of March, 1919—about noon 
which was about 27 hours before he actually died. and when he was in 
bed, he called his wife, Lillie up to the bed, and in the presence of his 
mother, father, and brother said to her that’ he wanted his mother to 
have half of his life insurance, and his wife said. in response, “Suit 
yourself,” or “Do as you please.” and these facts are, in substance, 
stated by the mother, father, and brother, although emphatically denied 
by appellant. At the time, however, the certificate or policy was not 
present, and nothing was said about where it was, or in whose posses- 
sion or custody it was, and no steps whatever were taken of any kind to 
notify the fraternal organization of any purpose or intention upon his 
part to change the beneficiary, or to designate a new cr different bene- 
ficiary; no directions were given by the decedent as to where the policy 
might be found or what was to be done with it, or that any steps should 
be taken looking to any change in the beneficiary. There was neither 
actual nor symbolical delivery of the policy; there was no direction as to 
where the policy might be found; there was no instructicn to any one 
as to taking possession of the policy to attend to the making of the 
change; but there was, as testified to by, the appellee the mother, only 
the fact that he told his wife he wanted h‘s mother, only to have half of 
his insurance, without taking any steps whatevei to carry into execu- 
tion that expressed purpose. There was no letter written to the organi- 
zation notifying it of his purpose to change the beneficiary, nor was 
there any attempt to write or prepare such letter, nor was any one present 
requested so to do. 


This is an action by the fraternal organization against Lillie Harden, 
the widow, and Onie Harden, the mother, wherein substance, it sets up 
the facts stated, and asks that the defendants be required to interplead, 
and that it be determined to whom the one-half interest in the proceeds 
of the certificate should be paid. The defendant answered, and made the 
issue as between themselves as to the ownership of a one-half interest in 
the benefit certificate; the defendant Lillie Harden claiming that no 
such thing as alleged by the defendant Onie Harden ever occurred. 
Upon final judgment it was adjudged, in substance, by the circuit court. 
that the appellee, Onie Harden, the mother, was entitled to one-half 
of the fund arising from the benefit certificate, and from that judgment 
the wife, Lillie Harden, prosecutes this appeal. "i 

Two question are presented for decision: First, at the time of the 
iSsuance of the certificate, did appellant, Lillie Harden, then Lillie 
Wheeler, have an insurable interest in the life of Virgil Harden? and, 
second, accepting the evidence of the plaintiff as to what occurred at the 





170 Insurance Law Journal, Vol. 58. [Aug., 1921. 


bedside as true, did it effect a change in the beneficiary to the extent of 
one-half of the proceeds? 

[1] 1. That Harden and Miss Wheeler were engaged at the time of 
the application for an issual of the policy is conceded, and that they 
were in good faith at that time engaged seems to be conclusive from the 
fact that within one month from the time of the issual of the certificate 
they were, in fact, married. Whether a betrothal gives to each of the 
parties to it an insurable interest in the life of the other is a question 
which does not seem to have been passed upon in this state, and which 
in its full scope it is not now necessary to pass upon. The facts in this 
case show that Marden applied himself for the insurance, and that he 
himself paid all the premiums that were paid thereon, and. the appli- 
cation being to a fraternal benefit association, under our statute he had 
a right to designate whomsoever he chose as the beneficiary. 


It was held by this court in Hess’ Adm’r v. Segenfelter, 127 Ky. 
348, 105 S. W. 476, 32 Ky. Law Rep. 225, 14 L. R. A. (N. S.) 1172, 
128 Am. St. Rep. 343, that since the Act of March 24, 1906 (Acts 1906 
c. 142), members in such fraternal associations “will not be limited 
by statute in the designation of beneficiaries to persons who have an in- 
surable interest in their lives.” But the Hess Case was controlled by 
the statute in force prior to the adoption of the amendment referred to. 
and the court proceeded in that case to discuss at length what con- 
stituted an insurable interest in the life of another, and reviewed the 
authorities extensively. It quoted from the case of Warnock v. Davis, 
104, U. S. 775, 26 L. Ed. 924, wherein an insurable interest was defined 
as follows: 


“It may be stated generally, however, to be such an interest, arising 
from the relations of the party obtaining the insurance, either as creditor 
of or surety for the insured, or from the ties of blood or marriage to 
him. as will justify a reasonable expectation of advantage or benefit 
from the continuance of his life. It is not necessary that the expecta- 
tion of advantage or benefit should be always capable of pecuniary es- 
timation; for a parent has an insurable interest in the life of his child, 
and the child of his parent, a husband in the life of his wife, and the 
wife in the life of her husband. The natural affection in cases of this 
kind is considered as more powerful, as operating more efficaciously. to 
protect the life of the instred than any other consideration. But 
in all cases there must be a reasonble ground, founded upon the relations 
of the parties to each other, either pecuniary or of blood or affinity, 
to expect ‘some benefit or advantage from the continuance of the life of 
the assured.” 


And it likewise quoted from the case of Connecticut Mutual Life 
Ins. Co. v. Schaefer, 94 U. S. 457, 24 L. Ed. 251, wherein it was said: 

“It is well settled that a man has an insurable interest in his own 
life, and in that of his wife and children. a woman in the life of her 
husband, and a creditor in the life of his debtor. Indeed, it may be said 
generally that any reasonable expectation of pecuniary benefit or advan 
tage from the continued life of another creates an insurable interest in 
such life.” 

And this court, then after carefully reviewing the authorities, it- 
self defined an insurable interest as follows: 

“Although an examination of them will show various reasons for 
the conclusion reached. it may safely be said that the relationship of 
creditor and debtor must exist, or that the beneficiary must have or ex- 
pect some pecuniary relief, benefit, or advantage from the continuance 
of the life of the insured, or the relationship growing out of ties of 
blood or marriage must be so close as to justify the well-founded be- 
lief that loss or disadvantage would naturally and probably arise to 
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the party in whose favor the policy is written from the death of the 
person whose life is insured. Generally the courts have endeavored to make 
insurable interest dependent on the question that pecuniary loss would 
presumably result to the beneficiary from the death of the insured, but 
where the relationship, as in the case of husband and wife, parent and 
child, sister and brother, is so close as to preclude the probability that 
mercenary motives would induce the sacrifice of life to gain the insur- 
ance, the element of pecuniary consideration is not deemed essential 
to sustain the validity of the policy.” 

[2] It is known to all men as a matter of common experience that, 
when two young people are engaged to be married, the affection and 
devotion of each for the other ordinarily operates more powerfully upon 
them than any earthly consideration; that at such a time not only has 
the woman a reasonable expectation of pecuniary benefit from the con- 
tinued life of her prospective husband, but she is looking forward to 
other and greater advantages, such as the making of a home and the 
rearing of children. and it cannot be said with any degree of reason that 
at such a time, in any ordinary .case, mercenary or selfish motives would 
creep into her mind and induce her to resort to any action that would 
result in the loss of life of her intended. 

[3] Looking to the spirit and the purpose of the rule, which gen- 
erally requires that the beneficiary. shall have an insurable interest, we 
think it cannot be doubted that, when two people are engaged in good 
faith to be married, they each have an insurable interest in the life of the 
other. Bacon’s Life and Accident Insurance (4th Ed.) vol. 1, § 300, p. 
584; May on Insurance (4th Ed.) vol. 1, § 107a, p. 191. 

[4] 2. The certificate of membership was a chose in action, and the 
insured therein, it is conceded, had the right to change the beneficiary; 
but did what he said have, without other action or effort on his part, the 
effect of assigning or transferring to his mother a one-half interest in 
this policy, or did he by his words or conduct change the beneficiary in 
this certificate, to the extent of one-half interest, from his wife to his 
mother? 

[5] There can be no valid, completed gift of personal property, or 
of a chose in action, unless the property, or something representing the 
chose in action, is delivered to the donee, or to some one as the agent 
of the donee. 

[6] The evidence in this case at most shows only an expression by 
the decedent of his desire that his mother should have half of the pro- 
ceeds of his benefit certificate. and upon giving expression to such 
desire, in the presence of his mother and of his wife, he asked the latter 
what she had to say about it, whereupon she said merely, “Do as you 
please about it,’ and there the whole matter stopped. 

As has been stated. the policy was then in Louisville, and there was 
no direction or suggestion that any one should see to the assignment 
or change in beneficiary in accordance with his expressed wish; there 
was no suggestion that any one should write to the company looking 
to such action. In fact, no affirmative action looking to the carrying 
out of this expressed wish was taken by him, or requested by him to be 
taken by another. It was equivalent only to an expression of what it 
was his desire to do, and getting from his wife an expression of her 
acquiescence in carrying out that desire; but there was no step of any 
kind or character taken, either by delivering the actual or symbolical 
possession of the certificate to his mother, or to any one for her, nor 
was there any conduct by the insured or anybody else, looking to the 
carrying out of his wish. “ 

The facts of this case fail to bring it within the rule laid down in 
the case of Lockett v. Lockett 80 S. W. 1152. 26 Ky. Law Rep. 300, 
In that case a bachelor had prior to his marriage procured a policy in 
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which his father was designated as beneficiary; thereafter he married, 
and after his marriage declared to his wife in the presence of others, 
that the insurance was for her benefit and protection, and actually de- 
livered the policy to her, and she had the possession of it at the time 
of his death. In this case the insured had possession of the policy, 
although it was not in his actual custody at the time of the conversa- 
tion; but he neither delivered it to his mother, nor offered to do so, 
nor directed any one else to get it and hold it for her benefit, and 
nothing occurred which could be in the remotest sense suggestive of a 
delivery, either actual or symbolical, of the policy, and the evidence, in 
our opinion, fails to present a state of case which worked a change in 
the beneficiary. Hale v. Hale, 189 Ky. 171, 224 S. W. 1078; 12 R. C. L. 
pp. 934, 935. 936. 


The judgment is reversed, with directions to enter a judgment as 
herein indicated. 


DALY v. DALY. (No. 32.) 
(Court of Appeals of Maryland. March 3, 1921.) 
113 Atlantic Reporter 643. 


1. INSURANCE — INTEREST OF BENEFICIARY SUBJECT TO 
INSURED’S RIGHT TO CHANGE; REQUIREMENTS MUST 
BE FOLLOWED IN CHANGING BENEFICIARY. 

Where the certificate or policy of insurance expressly reserves to 
insured the right to change the beneficiary named, whatever interest the 
beneficiary has in the certificate or policy is subject to such right of 
insured, and where the contract of insurance, or, in case of bene- 
fit societies, the policy, constitution, or by-laws of the association, pre- 
scribe the manner in which the change of beneficiary, shall be made, 
such requirements must be followed by insured in order to effect the 
change desired. 

(For other cases. see Insurance, Dec. Dig. § 587.) 


2. INSURANCE—WIFE ENTITLED TO PROCEEDS OF POLICY 
AS AGAINST INSURED’S FATHER SPECIFIED AS BENE- 
FICIARY. 

Where a company taking out industrial insurance for its employees 
required them to specify beneficiaries in accordance with its schedule, 
which gave the wife the preference over parents. and an employee, prior 
to his marr‘age necessarily named his father as beneficiary, but after 
his marriage told the agent of the company in charge of such matters 
that he desired to change the beneficiary to his wife, and the change 
was not made merely because the agent had not been furnished proper 
blanks, and in waiting for such blanks overlooked the matter, the wife 
is entitled to the proceeds of the insurarce as against the father, though 
the policy provides the change of beneficiary should be effective on entry 
of the same on the insurance register of the insurer, and, though the 
statute of the state of the insurer’s domicile required its assent to such 
a change, the insurer. having declared its willingness to pay the fund to 
the heneficiary, eld entitled to it. 


‘For other cases. see Insurance, Dec. Dig. § 587.) 
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Appeal from Circuit Court of Baltimore City; Robert ‘F. Stanton, 
Judge. 


“To be officially reported.” 


Bill of Interpleader by the Equitable Life Assurance Society of the 
United States against Helen M. Daly and Patrick Daly. From decree 
for Patrick Daly, Helen M. Daly appeals. Decree reversed, and cause 
remanded for decree in accordance with the opinion. 


Argued before Boyd, C. J., and Briscoe, Thomas, Urner, Stockbridge 
Adkins, and Offutt, JJ. 


Alexander Preston, of Baltimore, for appellant. 


F. Stanley Porter and Addison E. Mullikin, both of Baltimore 
for appellee. 


Tuomas, J. On or about the 15th of April. 1918 the Equitable Life 
Assurance Society of the United States, a body corporate of the state 
of New York, issued to the Standard Oil Company of New Jersey, what 
is called a policy of “group insurance” on the lives of such employees 
of the Standard Oil Company, called the employer, “as are enumerated 
on the record known as ‘insurance register’ of the Standard Oil Com- 
pany, kept by the society, in the amounts set opposite their respective 
names, for the term of one year from the date hereof, or for such 
part of said. term as they shall respectively remain in the employment of 
the employer.” and agreed, on receipt of due proof of death during said 
term of any such employee. to pay, at its office in the city of New York, 
the amount “for which such employee’s life is insured as aforesaid, to 
the beneficiary designated by such employee as entitled to receive the 
same.” Among the provisions of said pol‘cy were the following: 

“Change of Beneficiary. 

“Any employee may from time to time during the continuance of 
this policy change the beneficiary by a written request (upon the scciety’s 
blank) filed at its home office but such change shall take effect only upon 
the receipt of the request for change at the home office of the soc‘ety. 


No assignment by the employee of the insurance under this policy shall 
be valid.” 


“The Contract. 


“The policy, together with the employer’s application therefor, copy 
of which is attached hereto, and the insurance register herein referred 
to, a copy of the form of wh‘ch is attached hereto, shall constitute 
the entire contract between the parties. 


Some time in the summer of 1918, and after the latter part of July, 
Charles A. Daly, of Baltimore City. Md., who had been in the employ 
of the Standard Oil Company in Baltimore City as bookkeeper for 
several years, filled out and delivered to William N. Spear. of Baltimore 
City, who was the agent and employee of the Standard Oil Company in 
Baltimore City, and who had charge of the annuities, benefits, and insur- 
ance department of that company, an application for insurance under 
the group policy issued to that company by the said assurance society. 
Mr. Daly had for a year or more been engaged to Miss 
Helen C. McKenzie, of Baltimore City, and when he applied 
to Mr. Spear, whom he had known for a number of years and who 
knew of his engagement to Miss ‘McKenzie for the insurance he asked 
Mr. Spear if he could not name Miss McKenzie as the beneficiary of his 
insurance, and Mr. Spear told him that under “the schedule printed un- 
der the application” it would not be possible. the company would not 
permit it, because the insurance was intended for the employee’s de- 
pendents, and a financee could not be considered a dependent, but after 





174 Insurance Law Journal, Vol. 58.  [Aug., 1921. 


his marriage he could make the change, and that in the meantime 

he could name either his mother or father, who according to the schedule 
were the preferred beneficiaries under the company’s plan of insurance. 
Mr. Daly accordingly named his father, Patrick Daly, of Wilmington, 
Del., as the beneficiary. and the following policy or certifictte of insur- 
_ was issued by the assurance society and delivered to him by Mr. 
pear: 

“The Equitable Life Assurance Society of the United States, 
“No. 5342425—Insurance. Amount for $1140 00. 

“Hereby certifies that the Standard Oil Comptny (New Jersey) 
(hereinafter called the employer) has contracted to insure the life of 
Charles A. Daly with the Equitable Life Assurance Society of the 
United States for the amount set forth in the insurance register kept 
by the society in connection with this group and ascertained in accord- 
ance with the Standard Oil Company’s life insurance plan stated on the 
second page hereof. The insurance is to be payable if death occurs while 
in the employment of said employer and during the continuance of the 
policy and subject to the terms and conditions thereof as follows: 
$150 for funeral expenses and the remainder in twelve equal monthly 
payments to the beneficfiiary entitled thereunder to receive the same. * * * 

“‘Beneficiary—Patrick—Father 

“Subject to the right of the employee, with the consent of the 
employer, to change the beneficiary to any of the preference beneficia- 
ries designated in the Standard Oil Company’s life insurance plan stated 
on the second page hereof and in accordance therewith, which change 
will be effective upon entry in said insurance register. If the beneficiary 
named as above does not survive the employee, the amount of the in- 
surance will be payable to the first-named beneficiary or class of bene- 
ficiaries designated in the Standard Oil Company’s .life insurance plan 
stated on second page hereof, who shall survive all prior classes of de- 
signated beneficiaries. 

“No assignement of said insurance shall be valid. 

“This individual certificate is furnished in accordance with the terms 
of the Equitable Group Insurance Policy issued and delivered to said 
employer, which policy, with the employer’s application therefor and the 
insurance register therein referred to, consttute the entire contract be- 
tween the parties.” 

“W. A. Day, President. 

“New York, April 15th. 1918.” 


The plan of insurance referred to in the above certificate as printed 
on the second page thereof contains the following provisions in regard 
to beneficiaries : 

“Schedule of Successive Clauses of Preference Beneficiaries. 

“Beneficiaries are to be designated in accordance with the follow- 
ing schedule: 

“The Employee’s: 1. Widow or widower. 2. Children in payments 
to be made to surviving parents and adult children as trustees for the 
equal benefit of the employee’s children. Should any child have died 
before the employee, his or her share shall be payable in equal parts to 
such child’s children then living. 3. Parents of the survivor of them. 
4. Other blood relation, conceded by the employer as being dependent 
upon the employee to at least 20% of his or her wages. 

“The employee may, with the written consent of the employer, des- 
ignate a beneficiary outside of the above four classes, in which event 
the amount of insurance shall be $500. The employer’s consent will not 
be given in any case where a person included in the first four classes 
above is dependent upon the employee to the extent of 20% of his or 


her wages.” 
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There was also printed on the certificate the following statement 
of the Standard Oil Company: 


“Standard Oil Company. 


“(Incorporated in New Jersey) 
“New York. 


“Office of the President. 
New York, April 15th, 1918. 


“To Employee Named in Attached Certificate: 

“This certificate of life insurance is issued at the expense of the 
Standard Oil Company (New Jersey) in accordance with the provisions 
of its annuities and benefits plan. 

“Provision is made for the payment of a special sum in case of 
death from either sickness or accident and payment on account of death 
by accident is independent of and supplemental to payment that may 
be made under the state Compensation Law. 

“Each employee is entitled to a copy of the pamphlet containing 
the annuities and benefits plan in detail showing the provisions that have 
been made by the company for helping its employees and their depend- 
ents meet the financial contingencies that arise in times of sickness, ac- 
cident. old age and death. 

“With hearty appreciation of your loyal co-operation. 

“On behalf of the board of directors, 

“Walter C. Tingh, President. 
“Approved: A. C. Bedford, Chairman.” 


It appears from the evidence that Miss McKenzie had a policy of in- 
surance on her life, and that she and Mr. Daly had agreed that she 
should make him the beneficiary in her policy, and that he should make 
her the beneficiary in his, that she had her policy written accordingly, 
and that when Mr. Daly got his certificate he gave it to her to keep and 
told her the reason his father was named as beneficiary was because he 
was not then contributing to her support, but that as soon as they were 
married he would have it changed. They were married on the 3d of Sep- 
tember, 1918, and about a week later, as soon as they returned from their 
wedding trip, he went to see Mr. Spear and asked him to make the 
change in his certificate by making his wife the beneficiary. Mr. Spear 
testified that he could not make the change at that time because he had 
not received the blanks for changing beneficiaries from the New York 
office; that the company’s plan of insurance was practically new at that 
time and he had not received all the blanks, and that he told Mr. Daly 
that as soon as the blanks were received from the New York office he 
would give him one to fill out and sign; that the blanks were received 
some time later, he could not tell just when, and _ that, 
rot, having made a note of Mr. Daly’s request, he over- 
looked it, forgot it, and did not give him a blank; that he (witness) 
was very busy at that time and was working day and night trying to get 
all the employees insured before the first of the year, and was also 
busy helping to make out war questionnaires, and that that was the 
reason he overlooked Mr. Daly’s request; that Mr. Daly was entitled to 
have beneficiary changed because his status had changed; that the com- 
pany requires an employee to change his beneficiary after he marries 
because under its plan of insurance the wife comes before the parents; 
that according to the usual course of procedure, if. the employee makes 
the request for the change, he (witness) fills out the blank, which is 
signed by the emplyoee and by him and forwarded to the New York 
office, and the New York office forwards one copy of it to the assurance 
society and retains the other. that if the employee does not make the re- 
quest for the change, and the company finds out he is married, the 
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company requires him to make the application in the manner stated be- 
cause according to its schedule the wife comes before other authorized 
beneficiaries; that the applications for change of beneficiary are put 
through according to the blanks signed by the employee and by him. 
Shortly after he applied to Mr. Spear to make the change in his cer- 
tificate, Mr. Daly was taken sick on the 5th of October, 1918, with the 
. “flu” and double pneumonia, and he died on the 16th of that month with- 
out having received the blank from Mr. Spear. After his death the as- 
surance society, in accordance with the terms of the certificate, paid to 
Mrs. Daly $150 for funeral expenses, but, as she and Patrick Daly, 
the father of the insured, both claimed and demanded the balance duc 
under the certificate, the society filed in the circuit court of Baltimore 
City a bill of interpleader against them, and the court passed a decree 
requiring them to interplead, and the assurance society to pay into court 
to the credit of the cause the balance of said fund, amounting to $990. 
less a fee of $50 to its counsel. After a hearing upon the pleadings and 
evidence adduced by the parties, the court below passed a decree direct- 
ing the clerk of the court to pay said sum of $990, less the fee of $50 
referred to, and the cost of the proceedings, to Patrick Daly, the father 
of ad deceased, and from that decree Mrs. Daly has brought this ap- 
peal. 

[1] Where the certificate or policy of insurance issued to the insured 
expressly reserves to him the right to change the benefic‘ary named 
therein, whatever interest the beneficiary has in the certificate of policy 
is subject to that right of the insured, and where the contract of insur- 
ance, or. in case of benefit sccieties, the policy, constitution, or by-laws 
of the association, prescribe the manner in which the change of benefi- 
ciary shall be made, such requirements must be followed by the insured 
in order to effect the change desired. These principles are generally 
recogn‘zed and are in accordance with the decisions in this state. 14 R. 
C. L. § 545; p. 1376, and section 555, p. 1390; Supreme Conclave, Royal 
Adelphia, v. Cappella (C. C.) 41 Fed. 1; Berkeley v. Harper, 3 App. D. 
C. 308; Thomas v. Cochran, 89 Md. 390, 43 Atl. 792. 46 L. R. A. 160; 
Dale v. Brumbly. 96 Md. 674, 54 Atl. 655; Fitzgerald v. Balto, L. Ins. 
Co., 133 Md. 619, 105 Atl. 775. 


It is said, however, in Supreme Conclave, Royal Adelphia, v. Cap- 
pella. supra, which is regarded as a leading case on the subject that there 
are three exceptions to the general rule requiring exact compliance with 
the regulat‘ons in regard to the manner in which a change of beneficiary 
shall be made: 

“(1) If the society has waived a strict compliance with its own 
rules, and, in pursuance of a request of the insured to change his bene- 
ficiary, has issued a new certificate to him, the original beneficiary will 
not be heard to complain that the course indicated by the regulations 
was not pursued. * * * 


“(2) If it be beyond the power of the insured to comply literally 
with the regulations, a court of equity will treat the change as having 
been legally made. * * * 

(3) If the insured has pursued the course pointed out by the laws 
of the association, and has done all in his power to change the benefi- 
ciary, but, before the new certificate is actually issued, he dies, a court 
of equity will decree that to be done which ought to be done, and act as 
though the certificate had been issued.” 

In the case referred to there was a bill of interpleader, and, after 
stating these exceptions to the general rule, the court said: 

“We think the case under consideration fails within these excep- 
tions. Five days before the death of the insured. he signed and acknowl- 
edged before a notary a written application for a change in his certifi- 
cate in the form prescribed by the by-laws. statinoe that the original certi- 
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cate to Anna Cappella was in her possession, and beyond his control. 
This application was delivered to the secretary of the Carpenter Con- 
clave at Milwaukee, who affixed the seal of the conclave, and forward- 
ed it to the supreme secretary. It is true he did not surrender the orig- 
inal certificate, as required by the regulations; but he had done all in 
this connection which was within his power, or which he could reasona- 
bly be required to do. * * * Were the nonsurrender of the certifi- 
cate set up by the company in a common-law action brought by Kratz- 
sch, it is possible the court might be compelled to hold that he had failed 
to establish his title; but when the company waives this defense, or at 
least disclaims any interest in the result of the controversy, the objec- 
tion comes with ill grace from one who is solely responsible for such 
nonsurrender.” 


In the case of Berkeley v. Harper, supra, which also arose on a bill 
of interpleader. and where the application for change of beneficiary was 
made out by the insured, who died before the papers could be transmit- 
ted to and acted on at the principal or home office of the order, in the 
opinion delivered by Mr. Chief Justice Alvey, the Court of Appeals of 
the District of Columbia said: 


“Upon the evidence in this case no doubt can exist as to the inten- 
tion of Wood, the member. He intended to change the benefic’ary in 
the certificate of membership, and he did all in his power to accomplish 
that purpose. He did not live long enough to have all the forms pre- 
scribed actually complied with; but the particulars in wh‘ch the defect 
existed were purely of a formal nature, and such as the order could and 
did properly dispense with. The revocation and new appointment were 
substantially made; and it was the right of the member to have the sub- 
stituted certificate issued as he directed, and, though death interposed 
before all the forms could be complied with, the right of substitution of 
beneficiary previously exercised was not lost.” 


After repeating the exceptions to the general rule which we have 
quoted from Supreme Conclave, Royal Adelphia, v. Cappella. supra, the 
court, referring to that case, said further: 


“In the course of the op‘nion of the court in that case, the learned 
justice refers to the case of Association v. Kirgin, 28 Mo. App. 80, where 
‘the insured, having met with a fatal accident, called a friend and re- 
quested him to take his certificate to the association and surrender it pay- 
ing a fee. of 50 cents, and request them to issue a new one payable to his 
wife. This was done, and a minute of the transaction was made on the 
records of the association for that day. On the following day the insured 
died. It was held that in doing this he had done all that the laws of 
the order required to be done on his part in order to have a new certi- 
ficate issued; that his right to make the change was absolute. and that 
the association had no right to refuse his request; and, further, that the 
fact that the certificate was issued after his death was immaterial, since 
the certificate was not the right itself, but merely the evidence of the 
right.’ To the same effect are the cases of Kepler v. Supreme Lodge, 
Knights of Honor, 45 Hun. 274, and Scott v. Relief Ass’n, 63 N. H. 
566. These authorities would seem to be founded upon principle, and 
we entirely concur in the propositions maintained by them.” 


In Jory v. Supreme Council, American Legion of Honor, 105 Cal. 
20. 38 Pac. 524, 26 L. R. A. 733, 45 Am. St. Rep. 17, the original cert'fi- 
cate was in possession of the beneficiary named therein, who refused to 
give it up, and the insured was unable to surrender it as required by the 
by-laws, and the court held that, as the money had been paid into court, 
and the society was not resisting payment to the new beneficary, and 
as the insured had done all he could do to effect the change, the new 
beneficiary was entitled to the fund. In the case of Marsh v. Supreme 
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Council, etc., 149 Mass. 512, 21 N. E. 1070, 4 L. R. A. 382. where the 
certificate was not delivered, as required by the laws of the corporation, 
to the supreme secretary by reason of the fraud and collusion of the 
original beneficiary and a subordinate secretary, the court held that, the 
insured having done all he could do to the effect a change of benefi- 
ciary, the new beneficiary was entitled to the fund, and said: 


“The controversy is solely between these two claimants. It is a mat- 
ter in which the corporation had no interest. It desires only that a de- 
cree may be rendered that shall conclude these claimants as to any de- 
mands upon it.” 


In the case of Luhrs v. Luhrs, 123 N. Y. 367. 25 N. E. 388, 9 L. R. 
A. 534, 20 Am. St. Rep. 754, notwithstanding the new certificate was not 
in fact issued until after the death of the member of the order, the 
court held that thé new beneficiary was entitled to the fund. In the 
case of Lahey v. Lahey, 174 N. Y. 146, 66 N. E. 670, 61 L. R. A. 791, 
95 Am. St. Rep. 554, the association failed and neglected to issue a new 
certificate on the ground that it had no power to issue a new certificate 
while the original was outstanding, notwithstanding it had been advised 
that the original certificate was in the possession of the beneficiary named 
therein, who refused to surrender it. The court held that the case was 
not one in which the benefit association was interested. but one only be- 
tween the claimants, and that, notwithstanding the statute of New York 
authorized a change of the beneficiary in the certificate of such a society, 
with “the consent of the society,” and notwithstanding the by-laws of the 
society required the application for a change of beneficiary to be made 
by filling out the blank on the back of the original certificate, the court 
held that the new beneficiary named in a written application to the so- 
ciety to change the beneficiary was entitled to the fund. In that case the 
court refers with approval to the case of Nally v. Nally, 74 Ga. 669, 58 
Am. Rep. 458, in reference to which it said: 


“In Nally v. Naly * * * an unmarried man took out a policy of 
insurance on his life, one condition of which was that the policy was is- 
sued and accepted upon the express condition that the assured might. 
with the consent of the company, at any time assign it, or. before assign- 
ment, change the beneficiaries, or make any other change. The person 
named as the beneficiary was the sister of the assured and to her he 
delivered the policy. * * * Subsequently he married. * * * The 
sister had the policy and would not give it up. The agent was uncertain 
whether the change could be made without the policy, but promised to 
notify the company and have the change made if possible. The officers 
agreed to attend to the matter, but overlooked it. After the death of 
the assured, the company filed a bill to require the wife and sister to in- 
terplead and have the question determined as to who was entitled to the 
money. It was held that the gift to the sister was not perfected, so as 
to be absolute and irrevocable, and the assured had the right to change 
the beneficiary of the policy, and whether such change was to be ef- 
fected by parol or in writing was a matter entirely between the assured 
and the company.” 


A number of cases to the same effect as those to which we have 
referred are collected in a note to 34 L. R. A. (N. S.) 277, and among 
them is the case of John Hancock Mut. L. Ins. Co. v. White. 20 R. I. 
457, 40 Atl. 5, in which, the note says— 


“the proceeds of a policy of life insurance in which the assured re- 
served the right to change the beneficiary with the consent of the com- 
pany were decreed to one whom the assured had designated by an ap- 
propriate paper forwarded to the company’s office, alhough, owing to the 
neglect of the company, no attention had been given to the paper, and 
no change ever recorded in its books.” 
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The same principle is recognized in 14 R. C. L. § 556, p. 1392, where 
it is said: 

“While it is true as a general rule as stated in the preceding para- 
graph, that a change in beneficiaries cannot be made except by a sub- 
stantial compliance with the regulations of the society, yet courts of 
equity recognize exceptions to this general principle. Equity does not 
demand impossible things. and will consider as done that which should 
have been done, and, when a member has complied with all of the re- 
quirements of the rules for the purpose of making a substitution of 
beneficiaries within his power, he has done all that a court of equity de- 
mands.” 


[2] In the case at bar the insurance we are considering is what is 
termed industrial insurance. It is paid for by the employer, and the 
beneficiaries are not only limited to specified classes, but the insured 
or employee is required to select the beneficiary in accordance with a 
preference schedule prescribed by the employer. The insured is not 
only expressly authorized by the certificate or policy issued to him. and 
by the policy issued by the society to his employer to change the bene- 
ficiary, but according to the plan of insurance adopted by his employer, 
and which is referred to in the contract between the employer and the 
assurance society, where his status is changed by marriage, he is requir- 
ed to change the beneficiary by naming his wife as the person to receive 
the benefits of his policy. In pursuance of the right expressly reserved 
to him in his certificate and in accordance with the plan of insurance 
adopted by his employer, Mr. Daly, the insured, applied to Mr. Spear, 
the agent of the employer, who had charge of the insurance department 
of the employer, to make the change in his certificate by making his 
wife the beneficiary, and the only reason it was not done at once was 
because Mr. Spear did not have the blanks which were to be furnished 
him for that purpose. He promised the insured to give him a blank as 
soon as he got them, but this he neglested or failed to do because he 
Overlooked it. There can be no doubt of the insured’s desire and in- 
tent to change the beneficiary or that ‘he did all in his power to effect 
the change, and the only reason a more formal application was not 
made. and noted on the insurance register of the society, was because 
the society or the employer had failed to furnish its or their agent the 
blanks used for that purpose, or because its or their agent failed to 
give him a blank in accordance with his promise to do so. Under such 
circumstances the claim of Patrick Daly, whose interest in the policy 
was subject to the right of the insured to change the beneficiary, should 
not be allowed to prevail over that of his widow, for whom the insured 
clearly intended the fruits of his policy, and to whom it should be 
awarded by a court of equity upon the principle we have stated. 


It is urged on the part of the appellee that, as the policy provided 
that the change of beneficiary should be effective upon the entry of the 
same upon the insurance register of the society, and as the statute of 
New York required the assent of the society to such a change, no 
change of beneficiary could be accomplished without such entry and 
assent. But in this case the suit is between the claimants, and the so- 
ciety has declared its willingness to pay the fund to the one the court 
decides is entitled to it. Neither the society nor the employer is re- 
sisting the claim of the widow, and under the plan of insurance adopted 
by the latter and recognized by the society the insured was required to 
make the change in favor of his wife. The statute referred to by the 
appellee. if offered in evidence, is not found in the record, although set 
out in the appellee’s brief. But, assuming that it is before us, in the 
case of Lahey v. Lahey, supra, the Court of Appeals of New York 
quoted that or a similar statute of New York, and, the case being be- 
tween the claimants of the fund, the court held that, notwihstanding 





180 Insurance Law Journal, Vol. 58.  [Aug., 1921. 


the society had refused to issue a new certificate, the attempted change 
of beneficiary was effective, and that the new beneficiary was entitled 
to the fund. 

Where the insurance society is resisting the claim of a proposed 
beneficiary. or is a party to the suit, a different rule has been held to 
apply (Abbott v. Supreme Colony, etc., 190 Mass. 67, 76 N. E. 234), and 
in the case of Freund v. Freund, 218 Ill. 189. 75 N. E. 925, 109 Am, St. 
Rep. 283, the court refused to adopt the equitable doctrine to which we 
have referred, but we think it is amply supported by authority, and that 
it is the one that should be applied to the facts of th's case. 

Decree reversed. with costs to the appellant, and cause remanded in 
order that a decree may be passed in accordance with the foregoing 
Opinion. 


HOYLE v. GRANGE LIFE ASSUR. ASS’N. (No. 46.) 
(Supreme Court of Michigan. June 6, 1921.) 
183 Northwestern Reporter 50. 


INSURANCE — RULE AS TO LIABILITY OF INSURER ON 
AGENT’S ACCEPTANCE OF PREMIUM AFTER DEFAULT 
WITHOUT HEALTH CERTIFICATE STATED. 


If, following default in payment of premium, the insurer’s agent ac- 
cepted the premium conditionally until a health certificate upon which 
to base a reinstatement of the policy could be obtained in case insurer 
should demand it, and the insurer did demand certificate and insured died 
before the policy was reinstated, there could be no recovery, but if the 
agent accepted the premium and informed insured that a health certificate 
would be unnecessary, the insurer would be estopped to deny its liability, 
though insurer had instructed agent to obtain a certificate; the agent’s 
neglect to so do being the negligence of the insurer. 


(For other cases, see Insurance, Dec. Dig. §§ 365[2], 392[1].) 


Error to Circuit Court, Jackson County; Benjamin Williams, Judge. 


Suit by Henry Hoyle against the Grange Life Assurance Association, 
Judgment for plaintiff, and defendant brings error. Affirmed, 


Argued before Steere, C. J., and Fellows, Stone, Clark, Bird, Sharpe, 
and Wiest, JJ. 


Stephen H. Clink, of Muskegon, for appellant. 
F, L. Blackman, of Jackson, for appellee. 


Birp, J. This suit was begun by plaintiff to recover on a joint life 
insurance policy issued by defendant on the lives of Henry Hoyle, the 
plaintiff, and his wife, Callie. The policy was for $1,000, and was issued 
on May 3, 1918. The annual premium was paid’ when the policy was is- 
sued. The next annual premium, which was due May 3, 1919, was not 
paid when due. On September 5 or 6, 1919, pla‘ntiff paid the 
1919 premium and the interest thereon during the period of 
default. This payment was made to Ws E. Sharp, an agent 
of the company at Jackson, where plaintiff resided. It is shown 
that Sharp took plaintiff’s receipt for 1918, and receipted thereon for the 
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1919 premium. After this was done Sharp inquired of plaintiff if his 
wife was sick, and plaintiff replied that she was not. He asked the sec- 
ond time as to her health, and plainiff suggested that Sharp send a phy- 
sician to his home to ascertain the state of her health, but Sharp said: 
“No; it would not be necessary.” Two months or more after this pay- 
ment Callie Hoyle died. Plaintiff made demand for payment of the 
policy. The demand was refused, and plaintiff advised that the policy 
lapsed on account of the nonpayment of the 1919 premium, and had not 
been reinstated for want of a health certificate. Sharp denied that he 
informed plaintiff when he paid the premium that it would be unneces- 
sary to have a health certificate. He testified he advised him that it 
would be necessary unless the company would accept the premium with- 
out it. The trial court instructed the jury that if plaintiff's version was 
the true one he could recover, but that if Sharp’s version was true, no 
recovery could be had. The matter went to the jury on the one question, 
and they found a verdict for plaintiff. ° 

At the close of the testimony both counsel requested a directed ver- 
dict, and defendant’s counsel complains because his request was not 
granted. It appeared from the testimony that after plaintiff paid the pre- 
mium Sharp sent it to the company. The company’s claim was that it 
advised Sharp it would retain his check for the premium until he could 
get a health certificate upon which to base a reinstatement of the policy. 
This was not done by Sharp, and plaintiff testified that nothing was said 
to him concerning it until after his wife’s death when the premium was 
returned by the company. 

We are impressed that the view of the trial court was the proper one. 
The testimony of plaintiff and Sharp was in conflict. If Sharp accepted 
the premium conditionally until a health certificate could be obtained, if 
the company demanded it, and the company did demand it, and the wife 
died before the policy was reinstated, no recovery could be had under 
the terms of the policy. On the other hand, if Sharp accepted the pre- 
mium and was advised as to the health of the insured, and, after being 
so advised, informed plaintiff that a health certificate would be unneces- 
sary, then plaintiff would be entitled to recover. It is true the testimony 
showed that the company wrote Sharp to obtain a health certificate, but 
he did not do it, and his neglect in this respect was the neglect of the 
company. If Sharp took plaintiff’s money and led him to believe that he 
was secure and his policy reinstated, and he was not advised otherwise by 
the company until after his wife died, the company would be estopped 
in denying its liability. The rule applicable here is stated, as follows: 


“Any acts, declarattons, or course of dealing by the insurers, with 
knowledge of the facts constituting a breach of a condition in the policy, 
recognizing and treating the policy as still in force, and leading the 
assured to regard himself as still protected thereby, will amount to a 
waiver of the forfeiture by reason of such breach, or to a dispensation 
of the performance of the conditions of the policy, and will estop the 
company from setting up the same as a defense when sued for a subse- 
quent loss.” 14 R. C. L, 1182. 


For application of this rule, see Pollock v. Ins. Co., 127 Mich. 460, 
86 N. W. 1017; Foreman v. Ins. Co., 104 Va. 694, 52 S. E. 337,3 L. R. A. 
ag ae tg 113 Am. St. Rep. 1071; Wilkinson’s Case, 13° Wal]. 222, 20 
___ If plaintiff’s testimony is to be accepted Sharp led him to believe that 
in making payment of the 1919 premium he reinstated his policy, and he 
continued in this belief until after the loss had occurred. The fact that 
the company did not accept Sharp’s conclusion is of no force, because that 
information was never brought home to plaintiff until after the loss had 
occurred. Whether the failure to bring it to the attention of plaintiff 
12——Vol. LVIII. 
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was due to Sharp or to the company is of no importance, as Sharp was 
the agent of the company for that purpose. Netther is it important 
whether Sharp was a general or special agent, as it is conceded that the 
company was advised as to what he had done. Sharp was the agent of 
the company to carry out its orders and get a health certificate His neg- 
lect to do this was the neglect of the company. After receiving the pre- 
miums and being advised as to what Sharp had done, it would be mani- 
festly unjust to permit the company to plead its own neglect, or the neg- 
lect of its agent in defense of the claim. Had plaintiff been promptly ad- 
vised of the attitude of the company he would probably have furnished 
the health certificate or obtained insurance elsewhere. 

There are other! minor assignments made, but in view of our con- 
clusion we think they are of no importance. 

The judgment of the trial court must be affirmed. 


BOWMAN v. SURETY FUND LIFE INS. CO. (No. 22228.) 
(Supreme Court of Minnesota. May 20, 1921.) 
182 Northwestern Reporter 991. 


(Syllabus by the Court.) 


1. INSURANCE—CLAUSE AS TO ENTRY INTO MILITARY 
SERVICE CONSTRUED; CONSENT TO ENTER INTO MILI- 
TARY SERVICE IN TIME OF WAR WAIVED BY WRITING 
FOR FROOFS OF LOSS. 

The insurance policy in suit is construed as not excepting a risk re- 
sulting from the insured entering military service in time of war with- 
out the written consent of the company, but as imposing in such event a 
condition which the company might waive if it chose, and that evidence 
that the company after notice of the death of the insured in service wrote 
the beneficiary in terms consistent with the view that the policy was in 
force and inconsistent with a claim of present forfeiture, and, as if it in- 
tended to pay, asked her to send formal notice of death, and later asked 
her to send formal proofs of death, which she obtained with some 
trouble, justified a finding of waiver. 


(For other cases, see Insurance, Dec. Dig. §§ 340, 396[1].) 


2. INSURANCE — EVIDENCE HELD TO SUSTAIN FINDING 
THAT WAIVER BY INSURER WAS A CORPORATE ACT. 


The evidence sustains the finding of the jury that the acts claimed 
to constitute a waiver, which were done at the home office in the name 
of the company, by the secretary to the medical director, in response 
to correspondence, were corporate acts, and were not within the provi- 
sion of the policy against waiver by an agent. 

(For other cases. see Insurance, Dec. Dig. § 665[8].) 


Appeal from District Court, Hennepin County; Daniel Fish, Judge. 

Action by Maud Bowman against the Surety Fund Life Insurance 
Company. Judgment for plaintiff, and from a denial of an alternative 
motion for judgment or a new trial, defendant appeals. Affirmed. 
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John N. Berg, of Minneapolis, for appellant. ; 
Cobb, Wheelwright & Benson and C. E. Warner, all of Minnea- 
polis, for respondent. 


Drsett, J. Action on a policy of life insurance issued by the de- 
fendant to Kenneth R. Fletcher. The plaintiff, his mother, was the bene- 
ficiary. There was a verdict for the plaintiff and the defendant appeals 
from the order denying his alternative motion for judgment or a new 
trial. The question is whether the evidence sustains a finding that the 
defendant waived the provision of the policy making it void upon the 
entry of the insured into military service in time of war. 

[1] 1. The policy was issued on December 10, 1914. On March 11, 
1918, Fletcher paid a premium which kept the policy in force for one 
year. On April 1, 1918, he entered military service, and in July. 1918, 
went to France, and on October 9, 1918, was killed in action. The plain- 
tiff received from the War Department on April 19. 1919, notice of his 
death. She wrote to the defendant, inclosing a copy of the message re- 
ceived from the War Department, saying: 


“T am sending you a copy of the message received from the War 
Department and this is the Kenneth R. Fletcher that is insured in your 
company under policy No. 16412. He was taken in the draft on April 
1, 1918, and I thought it best to notify you.” 


The copy inclosed showed that Fletcher was killed in action. In 
response the defendant wrote: 


“Acting on the information contained in your favor of the 30th ult., 
we are transmitting herewith blank for use in rendering legal notice of 
the death of a policy holder in this company. Be kind and answer the 
questions therein contained and return the notice to us at your earliest 
convenience. In closing permit us to extend to you our sympathy in 
your bereavement.” 


The plaintiff filled out the blank and forwarded it to the company. 
On May 12, 1919, the company acknowledged its receipt and transmitted 
blanks for furnishing final proofs of death. It said: 

“Legal notice of the death of the above-mentioned policy holder 
having been received, we now beg leave to transmit herewith blanks for 
furnishing final proofs of death. As it will be impossible to secure the 
attending physician’s affidavit, we shall accept in lieu thereof the orig- 
inal notificat‘on of your son’s death which you have received from the 
War Department.” 


The plaintiff submitted the required proofs of death: Under date 
of May 27, 1919. and soon after the receipt of the final proofs of death, 
the company denied liability upon the ground that the insured was killed 
in action while engaged in military service. It relied upon a condition 
in the policy as follows: . 

“Military Service and Narcotics—This policy shall be void if the 
insured shall engage in army or navy service in time of war without 
the written consent of the company, or shall become intemperate in the 
use of intoxicating liquors, chloral, cocaine or opium to the extent to im- 
pair the health of the insured.” 


The defendant claims that the provision quoted exempted it from 
liability. It cites McCoy v. Northwestern, 92 Wis. 577, 66 N. W. 697, 
47 L. R. A. 681; Elhart v. Pacific Mutual, 47 Wash. 659, 92 Pac. 419; 
Draper v. Oswego, 190 N. Y. 12. 82 N. E. 755; Ruddock v. Detroit Life, 
209 Mich. 638, 177 N. W. 242. These cases, except the one from Wash- 
ington which appears otherwise differentiated from the one at bar, in- 
volve excepted risks. In the Michigan case, as stated in the applica- 
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tion, “military or naval service in time of war is not a risk assumed 
under any policy hereunder applied for”; and by the policy such a risk 
was “not assumed by the company.” The New York case involved a 
fire loss coming from an excepted risk; and the Wisconsin case an ex- 
ception of suicide as a risk. The view we take is that the condition 
was no more than the condition usual in policies relative to a change 
of occupation and was the subject of waiver. The defendant, with 
knowledge that the insured had died in military service, might choose to 
waive the provision for a forfeiture. The language of its letters justi- 
fied a finding that such was its intent. It asked for proofs. The plain- 
tiff furnished them and in doing so was put to some trouble. She ob- 
tained affidavits from witnesses residing at Sault Ste. Marie, Mich., 
where she and her son had formerly lived, and furnished a certified copy 
of the original message from the War Department, and made her own affi- 
davit. She was living in Tarrytown, N. Y., at the time. The jury might 
well enough conclude that until the final letter denying liability the pur- 
pose of the defendant was to pay the policy in usual course, though it 
knew that the insured met death in military service. In Mee v. Bankers’ 
Life 69 Minn. 210, 72 N. W. 74, it was said: 


“A waiver may be created by acts, conduct, or declarations insuf- 
ficient to create a technical estoppel. If the company, after knowledge 
of the breach, enters into negotiations * * * which recognize and 
treat the policy as still in force. or induces:the assured to incur trouble 
or expense, it will be regarded as having waived the right to claim a 
forfeiture.” 


The principle applied in Hendrickson v. Grand Lodge, 120 Minn. 
36, 138 N. W. 946, is substantially controlling. Waiver was there de- 
fined as “an intentional relinquishment of a known right.” And there, 
as in this case, the company after death and with knowledge of the 
ground of forfeiture requested and received proofs of death. The con- 
duct of the defendant evidenced a purpose to pay, was consistent with 
the continuance of the policy in force and inconsistent with a forfei- 
ture, and justified the jury’s finding of a waiver. 

{2] 2. This condition was attached to the policy: 


: “Power of Agents——No agent of this company has power to change 
this contract, waive forfeiture, extend credit or grant permits.” 


The letters sent by the defendant to the plaintiff were signed. “The 
Surety Fund Life Company, by S. A. Morgan, Secretary to the Medical 
Director.” The medical director testifies as to the duties of his secre- 
tary, who acted as his stenographer. His testimony is not altogether 
satisfactory. Me was out of town when the letters came from the plain- 
tiff and when the two first letters were written to her. He’says that it 
was not the duty of his secretary or stenographer to open letters or to 
answer as these were answered. Just how she came to write as she did 
is not shown. But the fact is that the letters from the plaintiff were 
addressed to the company and received by it and the answers were sent 
in the name of the company. Whether the secretary of the medical di- 
rector answered on her own initiative does not appear. It does affirma- 
tively appear that some one other than the medical director, and posses- 
sed of authority, directed what should be done. Anyway, the letters 
were sent in due course in the company’s name in response to the letter 
of the plaintiff. Just who should be included within the term “agent” 
as used in the condition we need not consider. There is no difficulty in 
sustaining a finding of the jury that the letters were the company’s act 
and that the waiver was not by an unauthorized agent. 

Order affirmed. 





Life. } Mutual Life Ins. Co. v. Batson. 


MUTUAL LIFE INS, CO. OF NEW YORK vy. BATSON. (No. 21668.) 
(Supreme Court of Mississippi. Division A. May 16, 1921.) 
88 Southern Reporter, 335. 


(Syllabus by the Court.) 


INSURANCE—COMPANY HELD UNDER NO OBLIGATION TO 
APPLY RESERVE ON LAPSED POLICY TO EXTENSION 
THEREOF, IN ABSENCE OF DEMAND. 


Under section 88, chapter 690, of the 1892 Session Laws of New 
York, an insurance company is under no obligation to apply the reserve 
on a lapsed life insurance policy to the extension of the policy, unless 
a demand therefor is made on the company within six months after 
the lapsing of the policy. 

Appeal from Chancery Court Forrest County; D. M. Watkins, 
Chancellor. 


(For other cases, see Insurance. Dec. Dig. § 367[1].) 


Suit by Mrs. Sarah S. Batson against the Mutual Life Insurance 
Company of New York. Decree for plaintiff, and defendant appeals. 
Reversed and bill dismissed. 


Fulton Thompson and R. H. & J. H. Thompson, all of Jackson, for 
appellant. 
Tally & Mayson, of Hattiesburg. for appellee. 


Smigu, C. J. On March 25, 1902, the appellant executed and deliv- 
ered to R. T. Batson its two insurance policies for $1,000 each on the 
life of Batson, payable to his wife, on which the annual premiums were 
payable in advance on the 25th day of March of each year. In October, 
1914, Batson borrowed from the company $367 on each of the policies, 
executing and delivering to the company his two promissory notes each 
for that amount. and also delivering to the company the two policies as 
security for the notes. These were due on March 25, 1915, the date 
on which the next premiums on the policies became due after the ex- 
ecution of the notes, and the cash-surrender value on each of the polices 
on that date was $367, the amount of each note. Batson failed to pay 
these notes when they became due or thereafter, as well as the pre- 
miums due on the policies on March 25, 1915, and, after some negotia- 
tions between him and the company relative to the renewal of the poli- 
cies, they were canceled by the company. Batson died on November 29, 
1915. After his death his widow, the beneficiary in the policies and the 
appellee herein, exhibited an original bill against the appellant, alleging, 
among other things, that on March 25, 1915, the cash-surrender value of 
each of the policies was $403, an amount sufficient to pay each of the 
notes and to carry each of the policies beyond the date of the death of 
the insured; and, second, that the reserve on each of the policies on 
that date was also more than sufficient to carry them beyond the date 
of the death of the insured. The bill prayed for an accounting and for 
a decree against the company for the face -of the policies, less what 
might be found to be due the company thereon, and there was a decree 
accordingly. 

1. The policies each contain a table setting forth the cash-surrender 
and loan values thereof “for end of each year.” The cash-surrender 
value for end of the twelfth year is $332, for end of thirteenth year, 
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$367, and for end of fourteenth year, $403. The loan value of end of 
twelfth year is $367, for end of thirteenth year is $403, and for end of 
fourteenth year is $441. The loan value for the end of each year, it 
will be observed, becomes the cash-surrender value for,the end of the 
next year. 

The notes were for $367 each, the loan value of each of the policies 
for the end of the twelfth year, and matured on March 25, 1915, the 
end of the thirteenth year, and, as the cash-surrender value of each pol- 
icy was then $367, it was sufficient only to liquidate the notes. The ap- 
pellant seems to have either confused loan value with cash-surrender 
value, or to have overlooked the fact that these values apply at the end 
and not at the beginning of the year. 

2. The policies are governed, according to the contention of each of 
the parties hereto, and we-will therefore assume, by the statutes of the 
state of New York, and one of the appellee’s contentions is that the evi- 
dence discloses that the reserve on each of these policies computed as 
provided in section 88, chapter 690, of the 1892 Session Laws of New 
York was sufficient to have continued each of the policies in force be- 
yond the date of the insured’s death. The appellant contends that this 
statute has no application here on account of a provision in the policies 
authorized by another statute, but, assuming for the sake of the argu- 
ment that the statute does apply it can afford the appellee no relief for 
two reasons: First, no demand was made by either the insured or the 
appellee on the company within six months after the policies lapsed for 
the application of the reserve thereon to the purchase of extended in- 
surance which demand is by the statute “required to be made to prevent 
the forfeiture of the policy’; second, the evidence does not disclose what 
the reserve on these policies amounted to on March 25, 1915; the only 
evidence relative thereto being the amount of the dividends apportioned 
by the company at the end of 20-year distribution periods, provided 
therein to policies for $1,000 issued in 1896, 1897, 1898, and 1899, some 
of which were certainly and others probably different from thé policies 
here in question. 

Reversed, and bill dismissed. 


BURGESS er at. v. PAN-AMERICAN LIFE INS. CO. (No. 21821.) 
(Supreme Court of Missouri. Division No. 1. April 9, 1921.) 
230 Southwestern Reporter, 315. 


2. INSURANCE—EVIDENCE HELD SUFFICIENT TO CONTRA- 
DICT ADMISSIONS IN PROOF OF DEATH THAT INSURED 
WAS IN LAST ILLNESS ON DELIVERY OF POLICY. 


In an action on a life insurance policy, evidence held sufficient to 
contradict admissions in the proof of death that insured was suffering 
from the disease of which he died at the date of delivery of the policy, 
so - to overcome the prima facie showing for defendant made by such 
proofs. 


(For other cases, see Insurance, Dec. Dig. § 665[2].) 
4. INSURANCE — WHETHER POLICY DELIVERED DURING 


GOOD HEALTH OF INSURED HELD FOR JURY UNDER 
EVIDENCE. 


In an action on a life insurance policy, whether insured at the time 
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of the delivery of the policy was in good health held under conflicting 
evidence for the jury in view of Rev. St. 1909, § 6937. 


(For other cases, see Insurance, Dec. Dig. § 668[7].) 


5. INSURANCE—EVIDENCE SUSTAINING FINDING THAT IN- 
SURED WAS IN GOOD HEALTH AT TIME OF DELIVERY 
OF A POLICY. 


_ In an action on a life insurance policy. evidence held to sustain a 
= that insured was in good health at the time of delivery of the 
policy. 

(For other cases. see Insurance, Dec. Dig. § 665[2].) 


7. INSURANCE — MISREPRESENTATION AS TO AGE DOES 

NOT DEFEAT POLICY UNLESS MATERIAL. 

Under the nonforfeiture statute, Rev. St. 1909, § 6937, a mere mis- 
representation by insured as to his age could not be made, by any policy 
provision, a ground for forfeiture of the policy; and, in a case where 
the jury found that insured’s excess age over that he represented did 
not contribute to his death, the policy could not be avoided on account 
of such representation. 


(For other cases, see Insurance, Dec. Dig. § 290.) 


8. INSURANCE—BURDEN OF PROVING DEFENSE THAT IN- 
SURED WAS NOT IN GOOD HEALTH ON DELIVERY OF 
POLICY HELD TO BE ON DEFENDANT. 


In an action on a life insurance policy. the burden of proving a de- 
fense that insured was not in good health at the time of delivery of the 
policy was on defendant. 


(For other cases, see Insurance. Dec. Dig. § 646[3].) 


9. INSURANCE—GOOD OR BAD FAITH OF REPRESENTA- 
TIONS AS TO HEALTH IMMATERIAL. 


In an action on a life insurance policy, where the defense of mis- 
representation of health was interposed, evidence as to whether such 
representations were made in good or bad faith was incompetent in view 
of Rev. St. 1909, § 6937, providing that no misrepresentation shall be 
deemed material unless it contributes to the event on which the policy 
is to become payable, so that it was not error to refuse an instruction 
on such subject. 


(For other cases, see Insurance, Dec. Dig. § 250[1].) 


Appeal from Circuit Court, Pemiscot County; Sterling H. McCarty, 
Judge. 

Action by Henry Burgess. Jr., and another against the Pan-Ameri- 
can Life Insurance Company. Judgment for plaintiffs, defendant appeal- 
ed to Court of Appeals, and cause certified to Supreme Court (211 S. 
W. 114). Judgment of trial court affirmed. 


Gallivan & Finch, of New Madrid, John Weaver, of Chicago, IIl., 
and Ward & Reeves, of Caruthersville, for appellant. 

N. C. Hawkins and J. S. Gossom, both of Caruthersville. for re- 
spondents. 
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BEAR er aL. v. SOVEREIGN CAMP, W. O. W. (No. 13937.) 
(Kansas City Court of Appeals. Missouri. May 2, 1921.) 
230 Southwestern Reporter, 369. 


1. INSURANCE—BURDEN OF PROOF IS ON ONE WHO URGES 
SUICIDE AS DEFENSE. 


Where a fraternal insurer pleaded suicide as a defense, it has the 
burden of establishing that fact by the preponderance of the evidence, 
by reason of the presumption arising from the love of life. 


(For other cases, see Insurance, Dec. Dig. § 817[3].) 


3. INSURANCE — EVIDENCE INSUFFICIENT TO ESTABLISH 
THE DEFENSE OF SUICIDE. 


In an action on a certificate issued by fraternal insurer, where the 
deceased member. a private in the army, while on a transport, died from 
two bullet wounds just above the heart, a finding that death was not the 
result of suicide or intentional self-destruction, Held warranted, in view 
of the presumption of love of life and the fact that either of the wounds 
would have proven instantly fatal. 


(For other cases, see Insurance, Dec. Dig. § 819[4].) 


4. INSURANCB— WHERE FRATERNAL INSURER DEFENDED 
ON GROUND OF SUICIDE, DENIAL OF DECLARATION OF 
LAW IN NATURE OF PEREMPTORY INSTRUCTION PROP- 
ER, 


In an action on a fraternal insurance certificate, where the insurer 
defended on the ground that the insured committed suicide, a requested 
declaration of law in the nature of a peremptory instruction was proper- 
ly refused. and the question of suicide treated as one of fact for the 
determination of the court sitting as jury; the evidence failing to ex- 
clude with reasonable certainty any hypothesis of death by accident or 
act of another. 


(For other cases, see Insurance, Dec. Dig. § 825[3].) 


Appeal from Circuit Court, Clinton County; A. D. Burnes, Judge. 

Action by William T. Bear and another against the Sovereign 
Camp, Woodman of the World. From a judgment for plaintiffs, de- 
fendant appeals. Affirmed. 


W. S. Herndon, of Plattsburg, and Harding, Deatherage, Murphy & 
Stinson, of Kansas City, for appellant. 

R. H. Musser. of Plattsburg, and Pross T. Cross, of Lathrop, for 
respondents. 
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HAGELIN v. COMMONWEALTH LIFE INS. CO. (No 21524.) 
(Supreme Court of Nebraska. May 16, 1921.) 
183 Northwestern Reporter 103. 


(Syllabus by the Court.) 


1. INSURANCE—COURT WILL NOT MAKE FORFEITURE PRO- 
VISION WHERE POLICY DOES NOT; AFTER ISSUANCE, 
INSURER CANNOT CREATE FORFEITURE PROVISION 
WITHOUT CONSENT OF INSURED AND WITHOUT NEW 
CONSIDERATION. 


Where there is no specific provision in a policy of life insurance for 

forfeiture, either whole or partial, on a breach of a condition by the as- 
sured, the court will not write one in; nor can the insurer afterwards 
impose new conditions creating a forfeiture without the consent of the 
assured, and wihout a new consideration. 


(For other cases, see Insurance, Dec. Dig. §§ 144[1], 146[3].) 


(Additional Syllabus by Editorial Staff.) 

2. INSURANCE—ENGAGING IN MILITARY SERVICE WITHOUT 
CONSENT OF INSURER HELD NOT IPSO FACTO TO FOR- 
FEIT POLICY. 

In an action on a life insurance policy where the defense was inter- 
posed that insured was killed in military service wherein he had engaged 
without the consent of insurer, held, that the provisions of the policy did 
not ipso facto work a forfeiture thereof by the death of insured while en- 
gaged in such sevice. 


(For other cases, see Insurance, Dec. Dig. § 340.) 


Appeal from District Court, Lancaster County; Clements, Judge. 
Action by Carrie Hagelin against the Commonwealth Lift Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 


Fawcett & Mockett, of Lincoln, for appellant, 
Stewart, Perry & Stewart, of Lincoln, for appellee. 


ROYAL NEIGHBORS OF AMERICA v. FLETCHER er at, 
(No. 1784.) 


(Court of Civil Appeals of Texas. Amarillo. March 30, 1921. Re- 
hearing Denied May 4, 1921.) 


230 Southwestern Reporter 476 


6. INSURANCE--CHILD NOT LEGALLY ADOPTED HELD NOT 
A “DEPENDENT.” 


Where the by-laws of a fraternal insurer provided that a dependent 
of a member might be named beneficiary, a “dependent” is one who is 
maintained by the member upon some caeaie legal or equitable ground, 
and a mere gratuitous maintenance does not satisfy the requirements; 
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therefore, a child who was not legally adopted by the member cannot 
be a beneficiary, where it was removed by the member’s wife on her leav- 
ing him and the member no longer contributed to its support. 

(For other cases, see Insurance, Dec. Dig. § 771.) 


(For other definitions, see Words and Phrases, First and Second 
Series. Dependent.) 


Appeal from District Court, Hale County; R. C. Joiner, Judge. 

Action by Mrs. Dollie Fletcher and P. G. Fletcher, her husband, 
against the Royal Neighbors of America and another. From a judg- 
ment for plaintiffs, the named defendant appeals. Affirmed. 


Kinder, Russel & Griffin, of Plainview, and Benj. D. Smith, of 
Mankato, Minn., for appellant. ; 

Williams & Martin and P. B. Randolph all of Plainview. for ap- 
pellees. 


AMERICAN NAT. INS. CO. v. DIXON. (No. 5541.) 
(Court of Civil Appeals of Texas. Austin. May 11, 1921.) 
231 Southwestern Reporter 165 


INSURANCE—LIFE INSURANCE POLICY PROVISION THAT, 
IF INSURED DIE WITHIN SIX MONTHS, ONLY ONE- 
HALF OF AMOUNT WILL BE PAID CONTRAVENES 
STATUTE PROHIBITING SETTLEMENT FOR LESS THAN 
FACE OF POLICY. 


A condition in an insurance policy that, if insured’s death occurred 
within six calendar months from its date, the beneficiary would receive 
only one-half of the amount mentioned therein, and the full amount if 
death occurred thereafter. contravened Rev. St. 1911, art. 4742, subd. 
3, providing that no life insurance policy, shall contain any provision 
for settlement for less than the amounts insured on the face of the policy, 
plus dividend and less indebtedness and premiums, 


(For other cases, see Insurance, Dec. Dig. § 133[1].) 


Appeal from McLennan County Court; Geo. N. Denton. Judge. 
Suit by Harvey Dixon against American National Insurance Com- 
pany. Judgment for plaintiff and the defendant appeals. Affirmed. 


J. D. Williamson, of Waco, and Wiliams & Neethe, of Galveston, 
for appellant. 


Giles P. Lester and Joe W. Taylor, Jr., both of Waco. for appellee. 


Key, C. J. The statement of the nature and result of this suit 
contained in appellant’s brief is as follows: 

“This suit was instituted by Harvey Dixon, alleging that he was the 
beneficiary in a certain policy issued by the apellant on the life of Patsy 
C. Dixon, said policy being No. 971132. Appellee contended that under 
terms of the policy he was entitled to recover the sum of $410, the 
amount mentioned in one portion of the policy. less amounts which 
were paid by the appellant, and the statutory 12 per cent. damages and 
a reasonable attorney’s fee. Appellant contended that appellee was en- 
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titled to recover the sum of $205, because the policy provided that one- 
half only of the above sum of $410 should be paybale if death occurred 
within six calendar months from its date, and the uncontradicted evi- 
dence showed that the insured died within six months after February 9, 
1914, the date of the policy. 

“The sole question in this case is ‘does the provision of the policy 
that only one-half of above sum payable if death accurs within six cal- 
endar months from date and the full amount, if death occurs thereafter,’ 
contravene article 4742, subdivision 3. of the Revised Satutes of the 
State of Texas.” 

At the time this case was ubmitted 'in thic court, the case of First 
Texas State Ins. Co. v. Smalley, which involved the foregoing ques- 
tion, was pending in the Supreme Court and, at the suggestion of the 
appellant in this case, its decision has been delayed to wait 
the decision of the Supreme Court in the case referred to. That case 
has recently been decided by the Supreme Court and the opinion is re- 
ported in 228 S W., 550, and it was there held. 

“1. Under Rev. St. 1911, art. 4742, subd. 3, providing that no life in- 
surance policy shall contain any provision fo1 settlement for less than 
the amounts insured on the face of the policy, plus dividends and less 
indebtedness and premiums a policy cannot contain the prohibited pro- 
visions, though issued on the industrial plan in small amounts and for 
weekly or biweekly premiums. 

“2. A condition on the face of a life insurance policy immediately 
following the statement of the amount of the insurance, providing for 
payment of one-half only of such amount for death from certain 
diseases having their beginning during the first 12 months of the policy. 
is void under Rev. St. 1911, art. 4742, subd. 3, prohibiting provisons for 
settlement for less than the amounts insured on the face of the policy, 
etc. 

“3. The construction of Rev. St. 1911, art. 4742, subd. 3, as applied 
to a condition on the face of a life insurance policy reducing the 
amount of insurance in case of death from certain diseases begin- 
ning within one year, is not involved in such doubt as to make controlling 
the ruling of the insurance commissioner approving a form of the 
policy.” 

That case is quite similar to the instant case, and the decision there 
rendered by the Supreme Court is adverse to appellant in this case. 

The other questions presented in appellant’s brief have received due 
consideration, and are decided against it. 

No error has been shown, and the judgment is affirmed. 

Affirmed. 


SOVEREIGN CAMP, W. O. W., v. JAMES. (No. 6195.) 
(Court of Civi] Appeals of Texas. Austin. March 30, 1921. Rehearing 
Denied May 11, 1921.) 


230 Southwestern Reporter 435. 


2. INSURANCE— ADDITIONAL DUES PAYABLE ON CHANGE 
OF OCCUPATION HELD PAYABLE WHEN REGULAR RATE 
BECAME DUE. 


Under fraternal society’s by-law requiring a member who changes his 
occupation to one of specified occupations or businesses to “pay on each 
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monthly installment or assessment 30 cents for each $1,000 of his benefici- 
ary certificate, in addition to the regular rate,” the additional 30 cents did 
not become due at the time of the change, but at the time that the regu- 
lar rate became due. 


(For other cases, see Insurance, Dec. Dig. § 739.) 


3. INSURANCE — INSURER’S ANSWER PLEADING INSURED’S 
CHANGE OF OCCUPATION WITHOUT NOTICE MUST AL- 
LEGE EXPIRATION OF PERIOD WITHIN WHICH NOTICE 
WAS REQUIRED TO HAVE BEEN GIVEN. 


In action on death benefit certificae issued by a society with a by-law 
requiring notice of change of occupation within 30 days after change, ‘an- 
swer alleging that the deceased changed his occupation without giving the 
society notice thereof, and that he died while engaged in the new occupa- 
tion, without alleging that deceased died more than 30 days after the 
change of occupation, he/d insufficient to present a defense, since, in ab- 
sence of allegation as to expiration of the 30-day period, it did not appear 
that the member! stood suspended at the time of his death. 


(For other cases, see Insurance, Dec. Dig. § 815[2].) 


4. INSURANCE—INSURER’S ANSWER ALLEGING CHANGE OF 
OCCUPATION WITHOUT PAYMENT OF ADDITIONAL AS- 
SESSMENT HELD INSUFFICIENT PLEADING OF SUSPEN- 
SION. 


In action on certificate of fraternal society with by-law requiring 
additional assessment of member who has changed to a more hazardous 
occupation, alleging that the deceased member changed occupation and 
died while engaged in new occupation without payment of increased rate, 
without alleging that the regular rate had become due prior to the mem- 


ber’s death, held insufficient to show that the member had been suspended 
at the time of his death, since the additional rate had not become due 
until the regular rate had become due. 


(For other cases, see Insurance, Dec. Dig. § 815[2].) 


5, INSURANCE—BURDEN OF ALLEGING. AND PROVING FACTS 
SHOWING SUSPENSION AT TIME OF DEATH ON FRATER- 


NAL SOCIETY. 

Where fraterna] society by-law required the member on change to a 
more hazardous occupation to give the society notice of the change and 
to pay an additional rate of assessment, the beneficiary, in action on the 
death benefit certificate following the member’s death in the more hazard- 
ous occupation without notice of change or payment of additional assess- 
ment, was not required to allege and prove that the member died during 
the 30 days following the change and before a regular assessment fell due, 
the society having the burdent of alleging and proving that the member 
died subsequent to the expiration of such 30-day period, and after the 
regular assessment had become due, in order to defend on the ground that 
the member was suspended at the time of his death. 


(For other cases, see Insurance, Dec. Dig. § 815[2].) 


Appeal from District Court, Mills County; F. M. Spann, Judge. 
Action by Mrs. M. E. James against the Sovereign Camp, Woodmen 
of the World. Judgment for plaintiff, and defendant appeals. Affirmed. 


Kirby, King & Keeble, and Cunningham & Oliver, all of Abilene, for 
appellant. 

Callaway & Callaway, of Comanche, and J. C. Darroch, of Gold- 
thwaite, for appellee. 





L.ife.] Federal Life Ins. Co. v. Wright. 


FEDERAL LIFE INS. CO. v. WRIGHT. (No. 8397.) 


(Court of Civil Appeals of Texas. Dallas. Jan. 22, 1921. On Ap- 
pellant’s Motion for Rehearing, April 9, 1921. Appellee’s Motion for 
Rehearing Denied May 14, 1921.) 
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On Appellant’s Motion for Rehearing . 


1. INSURANCE — POLICY NEVER BECAME OBLIGATION OF 
INSURER ON ACCOUNT OF INSURED’S AFFLICTION 
WITH DISEASE. 

Where a life policy provided it should not take effect as a contract 
of insurance unless actually delivered to the applicant therefor while he 
was in good health, plaintiff beneficiary, suing after insured’s death, hav- 
ing admitted in her pleadings and in open court at the trial that insured 
was afflicted with tuberculosis of the lungs when the policy was de- 
livered to him, and that such disease caused his death the policy by its 
its terms never became an obligation of the insurer, and the beneficiary 
can recover only the amount of premiums paid, despite the failure of 
the insurer, as required by Vernon’s Sayles’ Ann. Civ. St. 1914, art. 
4948, in case of mjsrepresentations, to give notice to the insured or the 
beneficiary, within a reasonable time after discovery that insured had 
tuberculosis of the lungs, that it would not be bound by the policy. 


(For other cases, see Insurance, Dec. Dig. § 136[4].) 


On Appellee’s Motion for Rehearing. 


2. INSURANCE—PROVISION POLICY SHALL NOT TAKE EF- 
FECT UNLESS INSURED IS IN GOOD HEALTH NOT PRO- 
HIBITED BY STATUTE. 

The provision of a life policy that it shall not take effect unless 
insured is in good health at the time of issuance is not prohibited by Rev. 
St. 1911, art. 4742, subd. 3, invalidating any provision for settlement for 
less than the amount insured on the face of the policy. 


(For other cases, see Insurance, Dec. Dig. § 136[4].) 


Appeal from District Court, Dallas Count; E. B. Muse, Judge. 
Suit by Mrs. E. Leo Wright against the Federal Life Insurance 


Company. From Judgment for plaintiff, defendant appeals. Judgment 


reversed, and judgment rendered in favor of plaintiff for a limited sum. 


Cockrell, Gray, McBride & O’Donnell, and Henry P. Edwards, ail 
of Dallas, for appellant. 

Carden, Starling, Carden, Hemphill & Wallace, of Dalas,. for ap- 
pellee. 
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DOBBS er at v. JOHNSON. (No. 6564.) 
(Court of Civil Appeals of Texas. San Antonio. May 4, 1921.) 
230 Southwestern Reporter 1035 


1. INSURANCE — PHYSICIAN LIABLE ON NOTE GIVEN LIFE 
INSURANCE AGENTS FOR POLICY PREMIUM ON AGREE- 
MENT HE MIGHT PAY IT FROM HIS FEES FROM MEDI- 
CAL EXAMINATIONS. 


Where agents of a life insurance company had a physic‘an who took 
out a policy appointed medical examiner for the insurer on his agree- 
ment to pay the note given for the premium advanced by such agents 
with funds received for examinations, such physic’ans, who received 
some $485, paid only $85 on premium note of $258, while tenaciously 
holding the policy, is estopped to deny his liability on his prem-um note 
to the agents, despite partial breach on the agent’s part through failure 
to give the physician enough examinations in the six months at the end 
of which the note; became due to pay it, such provision having been 
waived by the physician’s agreement to give the agents all he might make 
for six months more. 

(For other cases, see Insurance, Dec. Dig. § 187[3].) 


Error from Tarrant County Court; W. P. Walker. Judge. 

Action by W. N. Dobbs and another against Harold V. Johnson. 
Judgment for defendant, and plaintiffs bring error. Reversed, and judg- 
ment rendered for plaintiffs. 


Charles T. Rowlan, and Marvin H. Brown, both of Fort Worth, 
for plaintiffs in error. 


Fry, C. J. W. N. Dobbs and A. J. Street, herein named plaintiffs, 
instituted this suit against defendant in error, called defendant herein, 
to recover on a promissory note for $258 with credits amounting to $85. 
The note provided for reasonable attorney’s fees, which were alleged 
to be $100. The note at its close provided: ‘To be paid by medical ex- 
aminations. Due on or before March , 1915.” Fraud was charged by 
defendant, in plaintiff alleging a. fee of $100, in order to obtain juris- 
diction by the county court. Defendant set up as a defense that plain- 
tiffs had agreed to give defendant enough medical examinations of ap- 
plicants for insurance to pay off the note, which was given as a premium 
for insurance on his life in the Franklin Life Insurance Company, 
plaintiffs being the agents for such company. On answers returned by a 
jury to special issues submitted by the court, judgment was rendered that 
plaintiffs take nothing by their suit, and that the note be canceled and 
annulled. 

Exceptions were urged to the defense that it had been agreed that 
the note should be paid in medical examinations made by defendant of 
applicants for insurance furnished by plaintiffs in sufficient numbers to 
pay off the whole of the note. And evidence sustaining the answer was 
objected to on the ground that it varied the terms of a written contract. 

[1] The evidence clearly shows that the note was given for a $10,000 
life insurance ploicy, and that defendant received the benefit of the in- 
surance for more than a year, for which he has paid only $85. The evi- 
dence showed that not enough examinations were made during the first 
six months after the note was executed to pay off the same, and it is 
the contention of defendant that failure to give him enough exam‘na- 
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tions in the six months at the end of which the note became due. au- 
tomatically discharged his liability on the note. If the testimony of 
defendant is to be credited, even if the construction insisted on by him 
could be upheld, he has waived the provision in the note by agreeing to 
give plaintiffs all that he might make for six months more. This 
promise was made after the first six months had expired. He 
admytted receiving $485 in examinations and yet he had paid only $85 
towards the premium on a life policy for $10,000, which he tenaciously 
held. The money defendant made from examinations came 
to him through the action of plaintiff in having him appointed 
medical examiner for the insurance company, and he has 
requited their favor by refusing to pay them for the premium which 
they paid for him to the company. He should in equity and good con- 
science, be estopped to deny his liability. He obtained full value for the 
note executed by him and he should not be allowed to profit at the 
expense of the payees of the note. He holds an insurance policy on his 
life paid for by plaintiffs. and makes no offer to pay them for the 
money paid out by them for his premium. He does not claim to have 
sustained any damage at the hands of plaintiffs, but, on the other hand, 
he has greatly profited by them. Where a party to a contract has re- 
ceived and retained the benefits of a substantial partial performance 
thereof by the other party, he cannot rescind the contract, but it must 
be carried out. There is no basis in the evidence upon which to found 
a cancellation of the note. There was no pretense of fraud. accident, or 
mistake. but the cancellation is based on a claim of payment because 
enough examinations were not furnished defendant to pay off the note. 
This could form the basis of no suit, except one for damages, and these 
were neither alleged nor proved. The cons'deration for the note had been 
fully paid in the issuance of the $10,000 policy, and defendant cannot 
escape payment of the premium after having enjoyed the benefit of the 
insurance for more than a year. The partial breach of the contract, 
if such breach occurred. would not form the basis for a rescission of the 
contract, but might justify a suit for damages. In this case. however. 
defendant continued the contract after he says it was breached. and such 
waiver would have the effect of doing away with the effects of a breach. 
6 R. C. L. § 383, p. 1022; Temple National Bank v. Warner, 31 S. W. 
239; Leon County v. Vann, 86 Tex. 707, 27 S. W. 258. 

[2] The execeptions should have been sustained to the answer which 
failed to allege a defense to the action, and testimony as to another 
agreement which varied the written contract should have been excluded. 

The judgment is reversed, and judgment here rendered that _plain- 
tiffs recover of defendant the sum of $173 principal, with interest at 6 
per cent. per annum from September 1. 1914, and $25 attorney’s fees, 
with 6 per cent. interest from date. and all costs in this behalf expended. 


AMERICAN NAT. INS. CO. v. TABOR. (No. 2851.) 
(Supreme Court of Texas. April 20, 1921.) 
230 Southwestern Reporter 397.) 


2. INSURANCE — ATTEMPTED RESERVATION OF RIGHT TO 
INTERPOSE FRAUD BY WAY OF DEFENSE AFTER POLICY 
ISSUED MORE THAN TWO YEARS VOID. 


Parties to a life insurance contract could not by contract put 
something into the policy repugnant to Rev. St. art. 4741 subd. 3. re- 
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quiring policies to be made incontestable not later than two years from 
date except for non-payment of premiums, etc.. and thus destroy a 
benefit to insured which the statute was designed to guarantee, so that 
an attmpted reservation by the insurer of right to interpose fraud by 
way of defense to a suit to enforce payment of the policy after it had 
been issued more than two years was void. 


(For other cases, see Insurance Dec. Dig. § 400.) 


3. INSURANCE — WHERE AGE NOT UNDERSTATED. POLICY 
Pte AUTHORIZE REDUCTION IN AMOUNT PAY- 
Where a life insurance policy did not understate the age of  in- 

sured, though the premiums was based on a lower age, there was nothing 

in its terms to authorize a reduction in the amount payable to the bene- 
ficiary. despite the policy provision that. if the age of insured was not 
correctly stated therein, no greater amount should be paid than the pre- 
mium would have purchased at the true age. 

(For other cases. see Insurance. Dec. Dig. § 517.) 


4. INSURANCE—INSURERS BOUND BY MODIFICATION OF 
CONTRACT VOLUNTARILY MADE LESS TO THEIR AD- 
VANTAGE THAN AUTHORIZED. 

While it is not within the power of life insurance companies in 
placing policies in cetrain forms on the market materially to change 
or evade the obligations imposed on them by statute for the protection 
and advantage of insured and their beneficiaries, such companies are 
bound by modifications of the contract which they have voluntarily 
made, and which have no effect other than to leave clauses authorized 
for their own benefit somewhat less to their advantage than would be 
permissible under the statutes, as Rev. art. 4741, subd. 5. 


(For other cases, see Insurance, Dec. Dig. § 133[1].) 


5. INSURANCE — POLICY ISSUED AT PREMIUM RATE FOR 
AGE LESS THAN THAT OF INSURED VIOLATES PRO- 
HIBITION AGAINST DISCRIMINATION, BUT MAY BE 
ENFORCED BY BENEFICIARY. 

A life insurance policy issued in Texas to one aged 64 years at 
the premium rate for one aged 48 years violates the provision of Rev. 
St. art. 4954. against discrimination between policy holders, but may be 
enforced by the beneficiary; insured not being regarded as in pari de- 
licto with insurer, in view of article 4741 and White’s Ann. Penn. Code 
1911, art. 416c. 

(For other cases, see Insurance, Dec, Dig. § 138[2].) 


Certified Question from Court of Civil Appeals of Second Supreme 
Judicial District. : 

Action by Mrs. Kate Tabor against the American National Insur- 
ance Company. From judgment for plaintiff, defendant appealed to the 
Court of Civil Appeals, which affirmed, and certifies a question to the 
Supreme Court. Question answered for plaintiff in accordance with the 


opinion. 


Lattimore, Cummings, Doyle & Bouldin, of Fort Worth, for appel- 
ant. 


Martin & Smith and W. C. Prewitt, all of Fort Worth, for appellee. 
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FIRE, TORNADO, ETt. 


OHLSON v. SAC COUNTY FARMERS’ MUT. FIRE INS. ASS’N. 
(No. 32159.) 


(Supreme Court of Iowa. May 6, 1921.) 
182 Northwestern Reporter, 879. 


4. INSURANCE— EVIDENCE HELD INSUFFICIENT TO SHOW 

FIRE WAS DESIGNEDLY SET. 

In action on fire policy by personal representative of insured who 
committed suicide, evidence held insufficient to support a finding that the 
fire was designedly set by insured. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 


Appeal from District Court, Sac County; M. E. Hutchinson, Judge. 

Action at law to recover the insurance upon certain buildings de- 
stroyed by fire. That the property was in fact insured by a policy issued 
by the defendant association is admitted. and the single defense offered 
by said association is the affirmative allegation that the fire which con- 
sumed the insured property was designedly set by the plaintiff’s inte- 
-. There was a verdict for defendant, and plaintiff appeals. Re- 
versed. 


W. A. Helsell, of Odebolt, for appellant. 
Malcolm Currie, of Sac City, Faville & Whitney, of Storm Lake, 
and Robert Healy. of Ft. Dodge, for appellee. 


WEAVER, J. Few more tragic stories find their way into the law 
reports than is embodied in the brief record of this cause. Jacob Neu-- 
bauer was a farmer in Sac county. His name suggests a man of foreign 
birth or lineage. He had acquired a farm of 120 acres of land, well 
improved, on which was a dwelling house, barn, machine shed, poultry 
house, hoghouse. tool house, corncrib. and other conveniences. The 
buildings were in good condition, and the house well furnished. He had 
an automobile, for which he had paid $1,700, and farm machinery in 
considerable profusion. Before the fire, he had been offered $30,000 for 
the farm. but was holding out for a price of $32,000. He was a mar- 
ried man, with a family of wife and one child. It is said, and is proba- 
bly true, that he was addicted to drink, and it appears that from this or 
some other cause the relations between himself and wife were not har- 
monious, and some time during the summer of 1915 the wife instituted 
proceedings for divorce. The parties were represented by counsel 
through whom an agreement was made for adjustment of property rights 
in the event that a divorce was granted. The stipulation bears date of 
September 8, 1915, and by its terms the husband agreed to pay his wife 
the sum of $13.500, alimony in full of all her claims upon him. To fa- 
cilitate and secure the payment of this money the parties united in ex 
ecuting a deed of the farm to blank grantee, and deposited it with coun- 
sel. The decree of divorce was granted, the property settled, affirmed, 
and the custody of the only child given to the wife. 

On the same day the deceased met one Burnquist, the man who was 
proposing to purchase the farm, and told him he had settled with his 
wife, but he had been offered $32,000 by another buyer,and asked Burnquist 
if he would pay that amount. Burnquist refused, but told him, in sub- 
stance, that when he got the best obtainable offer from others to come 
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to him. In the early morning of September 10th, a fire destroyed the 
house and outbuildings on the Neubauer farm. together with practically 
all their contents. Some time in the night of September 11th, Neubauer 
drowned himself in the cistern on the site of his ruined home. The 
plaintiff herein was appointed administrator of the estate of the deceased, 
and brought this action to recover the insurance upon the burned prop- 
erty. This action. as we have already said, was defended on the sole 
ground that Neubauer designedly set the fire which consumed his prop- 
erty. On trial to a jury this defense was sustained. and verdict was re- 
turned for defendant. A new trial was denied, and plaintiff appeals. 

The argument for reversal is largely devoted to two propositions: 
First, that the court erred in refusing a requested instruction on the ef- 
fect to be given to a presumption of the innocence of the deceased of 
the wrongful act attributed to him by the defense; and, second, that the 
verdict is without sufficient support in the evidence; and it is to ‘these 
assignments of error we shall confine our discussion. 

{1. 2] I. The instruction asked by the plaintiff is to the effect that 
if Neubauer designedly burned the property, such act would constitute a 
crime, and that where a charge of that kind is made “a natural presump- 
tion of innocence exists, and the jury may properly consider the impro- 
bability that one will commit an act of a criminal nature.” The court 
was also requested to further charge that— 

“A presumption has the force of affirmative evidence, and, unless 
negatived by testimony or surrounding facts and circumstances of the 
case, it should prevail. The weight, however, to be given a presumption 
when considered with other evidence in the case is a matter for the de- 
cision of the jury.” 

Counsel on either side have gone deeply into discussion of the law 
with respect to the force and effect of presumptions in the trial of an 
issue of fact. We deem it unnecessary in this case to attempt any final 
answer to this more or less vexed question upon which some modern 
law-writers and courts have expended (or wasted) a vast amount of 
learning without shedding upon it any appreciable degree of light. We 
are not disposed at this time to go to the length insisted upon by coun- 
sel for appellee and hold that a presumption is never “evidence of any- 
thing.” We have often held otherwise. But it does not follow that our 
injection of such broad contention requires or justifies us in holding that 
the trial court erred in refusing the requested instruction in this case. 
It is not always advisable or permissible for the trial court to instruct 
a jury upon abstract legal principles. To do so tends often to obscure 
the question of fact on which the jury is to pass, and thus serve to mis- 
lead rather than aid the triers of fact in reaching a just conclusion. 
There are presumptions and presumptions. It has been said that “pre- 
sumptions like probabilities, are of different degrees of strength.” Dec- 
ker v. Ins. Co., 66 Me. 406. That the rule denying the force of evidence 
to presumption is not necessarily of universal application is implied in 
the holding quoted by appellee from our case of State v. Linhoff, 121 
Iowa, 632, 97 N. W. 77 (a criminal case), that the refusal of an instruc- 
tion somewhat like the one asked in the present instance was not error. 
The meat of the ruling there found is in this language, “It is enough 
to say we do not approve of the doctrine that legal presumptions such 
as the one in question are to be treated as evidence,” thus carefully 
limiting the effect of the decision to the class or kind of cases of which 
the one then being considered was an example. 

The case of Agnew v. U. S., 165 U. S. 36, 17 Sup. Ct. 235, 41 L. 
Ed. 624—often cited as having overruled the decision in Coffin v. U. S., 
156 U. S. 432, 15 Sup. Ct. 394, 39 L. Ed. 481—is not authority for that 
proposition. The most which can be said of the Agnew Case, so far as it 
relates to this particular question, is that it holds that the trial court, hav- 





Fire, &c.] Ohlson v. Sac Co. Frmrs’ Mut F. I. Ass’n. 199 


ing already fully instructed the jury that “the defendant is presumed to 
be innocent of all the charges against him until he is proven guilty by 
the evidence submitted to you,” and “this presumption remains with the 
defendant until such time in the progress of the case as you are satis- 
fied of the guilt beyond a reasonable doubt,” there was no error in re- 
fusing a request for an additional instruction such as was given in the 
Coffin Case, which is, in substance, the instruction requested by the de- 
fense herein. In the same connection it was there said that the instruc- 
tion asked might well have been refused “on the ground of the tendency 
of its closing sentence to mislead.” The closing sentence referred to 
reads: 

“This presumption is to be treated by you as evidence giving rise 
to resulting proof to the full extent of its legal efficacy.” 


There can be no doubt that this sentence emphasized or overempha- 
sized the effect of the presumption as evidence in a manner calculated to 
mislead; but if the “closing sentence” so criticized be stricken entirely 
from the instruction in the Coffin Case, there is still left in it the de- 
finite declaration that the presumption “is evidence in favor of the ac- 
cused.” We refer to these precedents because they are urged upon our 
attention by counsel for appellee as authority for their contention that 
in no case can a legal presumption have force or value as evidence. 

Upon the record as it appears in this case we are disposed to hold 
there was no error in refusing the instruction offered by the defense, and 
leave the further question of the evidentiary value of presumption gen- 
erally for consideration when its disposition is more directly demanded ; 
that as yet we have not committed ourselves to a general denial of the 
probative value of presumptions under all circumstances. See Bixby Vv. 
Carskaddon, 55 Iowa, 535, 8 N. W. 354; Stephenson v. Association, 108 
Iowa, 641, 79 N. W. 459; Stewart v. Iowa Cent. R. Co., 136 Iowa, 182, 
113 N. W. 764; Korab v. Railroad Co., 149 Iowa, 718, 128 N. W. 529, 
41 L. R. A. (N. S.) 32, Dalton v. Railroad Co., 104 Iowa, 26, 73 N. W. 
349; Connell v. Association, 139 Iowa, 446, 116 N. W. 820. : It is enough 
for the present that we hold the court did not err in refusing the plain- 
tiff’s request. 

[3, 4] II. We turn now to the inquiry of paramount importance in 
this case. Is the verdict justified by the évidence produced on the trial? 
We have carefully read and reread the entire testimony (which is 
brief), and are compelled to say the finding of the jury is without any 
substantial support. Speaking first of the direct evidence, no witness 
testifies to seeing Neubauer set the fire, or to any act on his part nec- 
essarily inconsistent with his entire innocence. The evidence relied upon 
by the appellee is wholly circumstantial, and in our judgment falls far 
short of the requirement of the established rule that, even in a civil 
action, an allegation cannot be said to have been proved by circumstan- 
tial evidence, unless the facts relied upon are of such nature and are 
so related to each other that it is the only conclusion that can fairly or 
reasonably be drawn from them. It is not sufficient that they be merely 
consistent with the allegation. Asbach v. Railroad Co., 74 Iowa, 248, 37 
N. W. 182; Kennedy v. Railroad Co., 90 Iowa, 754, 57 N. W. 862; Neal 
v. Railroad Co., 129 Iowa, 5, 105 N. W. 197, 2 L. R. A. (N. S.) 905; 
Klumb v. Association, 141 Iowa, 523, 120 N. W. 81; Johnson v. Refin- 
ing Co., 157 Iowa, 420, 138 N. W. 516. 

A brief description of the location of the burned buildings will be 
of assistance in applying the testimony. The house faced north upon an 
east and west highway. Immediately south of the house a few feet re- 
moved was a smaller building used as a summer kitchen. The barn, 
machine shed, and poultry house were to the southwest. The corncrib 
was northeast of the barn and the toolhouse and hoghouse were directly 
north of the barn and east of the house, together making up a cluster 
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of buildings such as are quite common on Iowa farms. As will be seen, 
the general direction of the outbuildings from the dwelling was south- 
east and east. On the morning in question, the wind was blowing from 
the southeast. It appears without dispute that the barn was the first 
building destroyed. Nearest the barn in the line of the wind was the 
machine shed. Next in order in that direction was the summer kitchen, 
and immediately beyond that was the dwelling. The summer kitchen, 
being a small structure, was obscured by the house in front of it from 
the view of observers on the highway in front until the observes moved 
some distance eastward. The house of the witness Lasher, hereinafter 
named, was some 30 rods west on the north side of the road: The other 
three witnesses for the defense, George Miller and his two sons, William 
and Frank, lived a mile to the north and west. On the morning in ques- 
tion the Miller boys had risen early, before it was yet fairly light, pre- 
paratory to a contemplated trip from home. They saw the appearance 
of a fire to the southeast, and one of them. going to the top of the 
house, announced a fire at Neubauer’s. They called up their father, 
who in turn gave the alarm by telephone to their neighbors, and, hitch- 
ing up their team, drove to the scene of the fire. Approaching from the 
west they stopped and hitched their team at Lasher’s. The elder Miller 
and William went on to Neubauer’s, while Lasher, who says he dressed 
quickly and “slid down stairs,” joined Frank, and they followed the 
others on the run. These four persons, together with four others here- 
inafter named, who testified for the plaintiff, appear to be the only wit- 
nesses of the fire. The last-mentioned four did not arrive quite so early 
as the others, but the difference in time could not have been to exceed 
a few minutes. As to time, George Miller says that when he was called 
by his sons and was telephoning to his neighbors he noticed the time to 
be 20 minutes to 4, but does not know the exact time they reached Neu- 
bauer’s. The other parties say they arrived at the fire abou half past 4. 
When the latter arrived, Neubauer and the Miller party were all stand- 
ing in the road in front of the house. 

The witnesses differ quite materially as to the extent of the fire at 
the time of their arrival. George Miller says, with some degree of posi- 
tiveness, that when he came the barn was the only building burning, 
and was “practically down” at the time. William Miller says: 

“I think the barn was the only building burning. There was not 
much of the barn left. I do not think the house was on fire.” 


Later in his testimony he says it was not on fire. On the other 
hand, Frank says: 

“The barn was on fire when I reached there. It was practically 
burned. The machine shed and hoghouse and shop were burning, and 
the dwelling house was just beginning to burn. It was on fire on the 
east side of the kitchen.” 


Lasher testified that when he got to the place: 

“George and William Miller were in the road north of the house. 
The barn was burned, the machine shed was on fire, and smoke and fire 
were coming out of the east windows of the house. * * * When the 
went as far east as the big gate, I observed smoke and flames coming 
out of the east side of the house. I do not know about the summer 
kitchen because I could not see that from the: east gate.” 


On the testimony of these four witnesses the defense relies so far 
as relates to their observation of the fire itself. Of what they have to 
say regarding the acts and words of. Neubauer on that occasion we 
will speak a little farther along. 

The other witnesses who were on the ground that morning testify 
as follows: Theodore Neubauer, a stepson of the deceased, says he was 
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there at 4:45 a. m. and when he arrived “the barn was burned, as was 
also the machine shed. The summer kitchen was burned clear to the 
ground. The house itself was pretty well burned, but was still standing 
and burning.” 


Almer Alderson, there at half past 4, says: 

“When we reached the place the summer kitchen that stood on the 
south side of the house was completely burned down. The house itself 
was not burned, but the kitchen part was pretty will under way. The 
barn and machine shed were completely burned down.” 


Joseph Alderson says that when he arrived at about half past 4 the 
Miller party and Neubauer were standing in the road in front of the 
house. He went around into the yard, and of his observation he says: 

“The summer kitchen, when I got there, was practically gone. The 
barn was all gone, and the machine shed was all gone. The kitchen 
part of the house was pretty well gone. The fire was climbing up the 
back part there. The kitchen was standing but pretty well eaten into.” 


William Halboth, who arrived with the Alderson, says when he got 
there the Miller party and Neubauer were standing in front of the 
house. The witness “walked on into the property; the summer kitchen 
was burned to the ground; the kitchen to the house I would call about 
half gone, and the barn and machine shed were all burned.” 


The foregoing is all the material direct evidence of the discovery, 
course and progress of the fire. There is, as we have said, no direct 
evidence of its origin. 

The one circumstance chiefly relied upon to father the act upon 
Neubauer is that two witnesses first arriving on the scene say they saw 
him go into the north door of the dwelling before the house was on 
fire, and that almost immediately thereafter the flames broke out through 
the east windows. Aside from this one item of evidence the circum- 
stances put forward as tending to show the guilt of the deceased are so 
trifling or so clearly without inculpatory significance that their array in 
argument in support of the verdict can be accounted for on no theory 
except the poverty of material of more convincing character. These 
circumstances, seriously and gravely argued as demonstrating the guilt 
of deceased, are that he had the opportunity to commit the act; that 
he did not manifest excitement or nervousness in the presence of the 
witnesses; that he did not cough or choke like one coming from a build- 
ing or room filled with smoke; that he was chewing tobacco; that he 
was followed by two dogs; he had his hands in his pockets; he sat 
down with his back to the burning building; in response to a question 
by Lasher about trying to save some of the furniture, he said the house 
was full of fire and smoke, and he didn’t want anybody to get hurt; 
his horses were not in the barn, but out in the pasture. Seeing Lasher 
gazing at the fire, he asked, “Don’t you like to look at that?” and when 
Lasher said no, he. responded, “Look the other way; that is the way 
I do.” 
Recurring now to the first and principal fact here mentioned, the 
alleged entrance of the house by deeceased immediately before the wit- 
nesses saw the flames break through the windows. Surely there can be 
no sinister significance in the mere fact that deceased saw fit to enter 
his own house which, if not then burning, stood in direct line of the fire 
which was consuming his other buldings, and if it be true, as these wit- 
nesses say, that the flames burst from the east window of the kitchen 
within two minutes after he entered the north door of the front room, 
does that fact warrant the inference that he set the fire. On the contrary 
does not the fact that the flames had reached such deveolpment as to 
break through the window (“or” east wall), as some of them say, almost 
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simultaneously with his entrance into the building, demonstrate to a 
reasonable certainty that he did not set the fire? Again, the evidence as 
a whole reasonably shows that when the witnesses, standing in front of 
the house, say that the building was not on fire they were mistaken, 
and it was doubtless on fire at the rear out of their sight. It is shown, 
without dispute, that immediately south of the dwelling, out of sight from 
those immediately in front, stood a small building, a summer kitchen. It 
was in direct line of the wind from the burning barn and machine 
shed, where it is quite humanly improbable that it would escape destruc- 
tion. The witnesses Almer Alderson, Joseph Alderson, William Halboth, 
and Theodore Neubauer, who arrived on the ground about half past 
4, and did not content themselves with the view from the road, but walked 
on into the propery, all say the summer kitchen was burned down. Theo- 
dore says: 


“The summer kitchen was burned clear to the ground; the house 
itself was still standing and burning.” 


Almer Alderson says the summer kitchen “was completely burned 
down; the house itself was not burned, but the kitchen was pretty well 
under way when we got there. The main part was not. The barn and 
machine shed were completely burned down.” 

Joseph Alderson says: 


“The summer kitchen was practically all gone, the kitchen part of 
of the house was pretty well gone. The fire was climbing up the back part 
there.” 


And Halboth says: 


“The summer kitchen was burned to the ground. The kitchen to the 


house I should call about half gone and the barn and machine shed were 
all burned.” 


Of the Miller party, Lasher says: 


“I do not know about the summer kitchen, because I could not see 
it from the front gate.” 


George Miller who claims to have noticed it was not on fire, says: 


“T could not see this summer kitchen until I got east of the house 
walking on the road.” 


It would be very easy for those standing in the road to be mistaken 
in the thought that the house was not on fire while it was in fact making 
its way into the south side, through the openings shown to exist between 
the house and the summer kitchen, but five feet distant. The light of a 
fire there would, in its beginnings at least be drowned in the greater 
light from the burning barn and machine shed just beyond, and not be 
noticed by those in the road on the north until it had assumed consider- 
able proportions. 

Again it will be remembered that the fire began in the barn, and 
had been in progress long enough to attract the attention of the Millers 
a mile away, and long enough for them to prepare their team, phone to 
their neighbors, and drive to the scene, where they found the barn all 
burned, “except the big timbers,” and according to all the witnesses 
except George Miller the machine shed also practically destroyed, and 
yet according to the theory of the defense this cunning, scheming man, 
bent on secretly destroying his own property for some inscrutable pus 
pose, having started the fire at his barn, thus lighting a signal sure to 
bring a crowd of witnesses, waited until they had arrived and before 
their eyes went into his dwelling and there applied the torch to com- 
plete his harvest of wreck and ruin. Can any reasonable, right-think- 
ing man say this solution of the controversy in this case fairly excludes 
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every hypothesis of the innocense of the deceased of the charge thus 
made against him? 

If there be any rule of evidence requiring his administrator to ad- 
vance a theory to explain the act of the deceased in entering his own 
house under the circumstances, it is to be said that the witnesses arriv- 
ing at the fire found the man but partly dressed, being in his shirt- 
sleeves and wearing a pair of house slippers. To indicate the com- 
pleteness of his loss, he said to a witness (referring to his clothes), 
“These are all,” or “This is all I have left.” Afterward he said to Burn- 
quist, the man who bought the property, that he didn’t even save his 
vest and gold watch. Burnquist further says that soon afterward, in 
clearing out the cellar of the dwelling, he discovered in the debris left 
by the fire the ruins of the watch. Is it not a reasonable supposition or 
hypothesis that he went into the house to rescue his watch and vest 
or other clothing? Who can say that none of all the easily possible legi- 
timate reasons which might lead or induce him to make a last entrance 
into the house, the destruction of which was then inevitable, may be ac- 
cepted, and that upon the merest guess, the most uncharitable con- 
jecture the jury may properly find that he entered there bent upon the 
perpetration of a felony. 

So far as appears this man had not the slightest motive of profit 
to himself or vengeance or spite upon others to lead him to such an 
act. It is admitted of record that the property was not overinsured, 
and that if he did not designedly burn it his administrator is entitled 
to a verdict for the full amount. He was offered $30,000, for the farm 
immediately before the fire, and was demanding $32,000. On the day 
after the fire he sold it for $26,000. The insurance was but $2,700. Thus 
it will be seen had had nothing to gain by a voluntary destruction of the 
property. On the contrary, even if the insurance had been paid the 
amount so realized would be very much less than he would have re- 
ceived had the fire not occurred. It is said for the appellee that deceased 
must have been acting to spite the wife, from whom he had just di- 
vorced, but for this theory the record reveals no foundation. The di- 
vorce was already granted. The property interests of the parties had 
been settled and adjusted. The wife no longer had any claim upon him 
or upon his property. How it was possible for him to conceive the idea 
that by turning incend‘ary and firing his home he was punishing a per- 
son who neither had nor asserted a claim of any kind against him or the 
property is not suggested by counsel, and is altogether too fanciful 
and far-fetched to command credence. That deceased was laboring 
under no such delusion affirmatively appears from the evidence of wit- 
nesses present at the fire, who quote him as saying at the time that he 
had settled with his wife “fair and square,” and that the loss was all 
his own. For the purposes of this appeal it must be taken for granted 
that deceased was a sane man, and a sane man does not ordinarily do a 
deliberately wrongful act without some motive, and absence of any proof 
of some motive in a chain of circumstantial evidence in support of such 
charge as is here made is a fact not to be disregarded. 

There are still other fact considerations not without weight, tend- 
ing to add strength to the conclusion we have reached, but we th‘nk it 
is unnecessary to pursue the recitation further, except to say that the 
conduct of the deceased on the day following the fire shows nothing to 
sustain the charge that his loss by the fire was one of his own making 
As we have before said, there had been a negotiation for the sale of 
the farm to Burnquist and the matter was still pending for adjust- 
ment of the price; Burnquist offering $30,000 and Neubauer asking $32,- 
000. After the fire they met, and Neubauer said: “I suppose you do 
not want the place now that everything is burned?” Burnquist responded: 
“No; I do not want it at the figure I was to pay.” ‘Well, then,” said 
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Neubauer, “Wiill you buy it now if we can agree?” Thereupon they 
renewed negotiation, and the sale was effected at $26,000, or $4,000 less 
than would have been realized but for the fire. On the night following. 
Neubauer committed suicide. It is difficult to account for the result of 
the trial below, except upon the theory that his suicide was, by the jury, 
held to imply some sort of confession of the wrong charged against 
him in this case. Of course counsel do not advance any such theory 
and it can be given no weight in support of the verdict. 

It may be true that Jacob Neubauer’s' misfortunes were to a great 
extent the fruit of his own mistakes and his own faults. If in his 
domestic relations he failed in his duty to his wife and child he paid a 
grievous penalty. His sins, if any, in this respect, are such as have 
ruined the happiness of thousands of other men who are not offenders 
against the criminal law, men whose characters as law-abiding citizens 
are unithpeachable; and we have no right to hold him guilty of an of- 
fense of which there is no tangible evidence. His general character is 
in no manner assailed or questioned, and the fact that this wifeless hus- 
band, childless father, and homeless man threw up his hands in defeat 
before the onslaught of the misfortune, self-created though it be, and 
sought “surcease of sorrow” in a suicide’s death amid ashes of the home 
to the building of which he had given his life labor, may be a confes- 
sion of inglorious failure; it is not license to brand his memory with 
the stain of felonious wrongdoing. 

This conclusion renders further consideration of matters discussed 
in argument unnecesary. For the reasons stated in the last paragraph 
of this opinion, the judgment below is reversed, and cause remanded 
for new trial. 

Reversed. 

Evans, C. J., and Preston, De Graff, and Stevens, JJ., concur. 


——_..- D> 


COMMONWEALTH TOBACCO CO. v. ALLIANCE INS. CO. 


SAME v. GENERAL FIRE INS. CO. 


SAME v. ROYAL INS. CO., Limitep. 
(Supreme Judicial Court of Massachusetts. Suffolk. May 27, 1921.) 
131 Northeastern Reporter 213. 


INSURANCE — PARTY TO REFERENCE BECOMING AWARE 
OF “BIAS” OF REFEREES CANNOT ATTACK AWARD BE- 
CAUSE NOT MADE IN GOOD FAITH. 

Where the representative of a party to a reference under the terms 
of insurance policies became aware during the proceedings of bias, pre- 
judice, or fraud on the part of a majority of the referees, but instead of 
repudiating the reference waited to see if the outcome satisfied him, in- 
tending to abide by it if satisfied, he could not attack the award as nat 
made in good faith, even if a finding that he knew of “bias, prejudice, or 
fraud” established only the weakest of the three disjunctive grounds of 
disqualification as “bias” is a leaning or inclination to or against a party 
and is inconsistent with a state of mind fully open to the conviction which 
evidence might produce. 


(For other cases, see Insurance, Dec. Dig. § 576[1].) 


(For other definitions, see Words and Phrases, First and Second 
Series, Bias.) 
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Exceptions from Superior Court, Suffolk County; Frederick W. 
Fosdick, Judge. 

Three actions by the Commonwealth Tobacco Company against the 
Alliance Insurance Company, the General Fire Assurance Company, and 
the Royal Insurance Company, Limited. Verdict for plaintiff, and de- 
fendants bring exceptions. Exceptions sustained. 


The actions were on policies of insurance in the Massachusetts 
standard form. There had been an award by referees but the declara- 
tion alleged that the award was so grossly and palpably below the actual 
loss as to be fraudulent, biased, and prejudiced, and that the arbitrators 
mistakenly refused to consider evidence showing the true value of the 
property. The court submitted special questions to the jury in answer to 
which they found that the award was not made in good faith, but that 
plaintiff’s treasurer during the course of the reference procedings be- 
came aware of bias, prejudice, or fraud and elected not to repudiate 
the reference but to wait to see if the outcome satisfied him intending 
to abide by it if it pleased him and repudiated it if it did not. After 
the jury answered such questions, the court directed them to find a 
verdict for plaintiff. 


James A. Tirrell, of Boston, for plaintiff. 
Walter L. Came, of Boston, for defendants. 


JennEY, J. These actions are upon three policies of insurance 
in the Massachusetts standard form against loss caused by fire. All the 
policies covered the same proferty. 

The execution and validity of the policies were admitted; no ques- 
tion was made as to either the happening of the fire or the proofs of 
loss. The cases were tried by a jury after awards had been made by 
referees duly appointed. 

The plaintiff did not sue upon the awards but based its right of 
recovery upon the allegation contained in each declaration that the 
“award is so grossly and palpably below the actual loss as to be fraudu- 
lent, biased and prejudiced;” and upon the further allegation therein 
contained that it has offered to resubmit the question of loss to other 
referees but that the defendant had refused so to do and had always 
insisted upon the validity of the award. All the defendants in their an- 
swers pleaded the award as a defence; and one of the issues involved 
was its effect. In each case the judge submitted to the jury the follow- 
ing question: 

“Did the plaintiff's treasurer, Mr. Winslowe, during the course of 
the reference proceedings become aware of any bias, prejudice or fraud 
on the part of a majority of the referees and elect not to repudiate 
the reference then and there but to wait to see if the outcome of the ref- 
erence satisfied him, intending to abide by the award if it pleased him 
and to repudiate it if it did not please him?” 


The jury answered this question in the affirmative. The record 
does not show and the plaintiff does not argue that there was any ob- 
jection or exception to the submission of this issue on the ground that 
the evidence did not warrant its consideration. After the answer had 
been made, the judge denied the defendant’s motions for the direction of 
verdicts in their favor, and subject to their exception, he ordered ver- 
dicts for the plaintiff, based on answers of the jury to this and other 
questions, in amounts aggregating $1920 with interest. The award of the 
referees was for $864. The uncontradicted evidence showed that the 
plaintiff’s treasurer, Winslowe, who is named in the quoted question rep- 
resented and had full charge of the plaintiff’s interests at the hearings 
before the referees. 
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The Jaw is clear that where a party to a proceeding before arbitrators 
or referees is “aware of the existence of conditions which may in- 
fluence the judgment of the arbitrator or referee * * * but remains 
silent, he cannot afterwards object to the award or report on the ground 
of partiality.” Doherty v. Phoenix Ins. Co., 224 Mass. 310, 315, 112 N. 
E. 940, 942. Eaton v. Globe Rutgers Fire Ins. Co., 227 Mass. 354, 366, 
116 N. E. 536. Said Shaw, C. J., in Fox v. Hazelton 10 Pick. 275, 277: 


“If parties are content to submit questions in controversy to those, 
who are known to have formed and expressed opinions upon the sub- 
ject matter, or who are known to have partialities and prejudices for 
or against the respective parties, an award made by such arbitrators is 
binding.’ 


And further said (page 278:) 


“In the present case, the evidence is quite sufficient to show, that if the 
party was not fully apprized of the partiality of the referee before the 
hearing, he had ample notice to put him upon inquiry, which would 
have led to the full knowledge of the fact; and had the exception been 
taken at the hearing and the referees had persisted in proceeding, it 
would have been a strong ground of objection to the award.” 


A like result for the same reason follows where—following the 
words of the issue submitted in these cases—known “bias, prejudice or 
fraud” exists on the part of a referee and where the award is tainted by 
such impropriety. If it be assumed that this answer established nothing 
in excess of the weakest of the ‘three disjunctive charges of disquali- 
fication (see Greenfield Savings Bank v. Abercrombie, 211 Mass. 252, 
254, 97 N. E. 897, 39 L. R. A. [N. S.] 173, Ann. Cas. 1913B, 420), for 
the purposes of the case it was a conclusive finding of known bias on 
the part of a majority of the referees. Bias in this connection is a lean- 
ing or inclination to or against a party. Its existence is inconsistent 
with a state of mind fully open to the conviction which evidence might 
produce; it impairs the moral and intellectual capacity to decide ac- 
cording to the evidence; the mind is not indifferent. “Arbitration 
implies the exercise of the judicial function. An arbtrator ought to be 
free from prejudice and able to maintain a. fair latitude of mind to- 
ward the subject of controversy.” Brocklehurst & Potter Co. v. Marsch, 
225 Mass. 3, 8, 113 N. E. 646. The connection in which the word bias 
was used in the question indicates that the bias, perjudice or fraud re- 
ferred to was against the plaintiff. As to this, the evidence and charge of 
the judge are conclusive. 

In this case the plaintiff, through its authorized representative, be- 
came aware—-that is, knew—of the existence of at least one of the three 
stated objections. He did not decline to proceed before a tribunal im- 
properly constituted, but elected “to wait to see if the outcome of the ref- 
erence satisfied him, intending to abide by the award if it pleased him 
and to repudiate it if it did not please him. 

A party cannot go forward voluntarily after such knowledge and 
then complain that he did not get that to which he was entitled. When 
he chose to proceed without protest he could not afterwards elect to repu- 
diate the award made, if that which happened was a result which might 
reasonably be produced by the known infirmity. The jury found that 
the award was not made in good faith; but, for the reason stated, that 
answer, assuming that it was justified by the evidence, does not permit 
a recovery on the part of the plaintiff. Although the findings of the 
jury that the award was not made in good faith, and that the board 
was not properly constituted by reason of bias on the part of at least 
two of its members, are not in terms directed to the same thing, be- 
cause bias and lack of good faith are not the same, one who knows of 
the existence of bias and notwithstanding willingly proceeds cannot suc- 
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cessfully complain if the disqualified tribunal finds against him because 
of the infirmity found which is of the same general nature and calculated 
to produce the result of which complaint is made. Both relate to the 
qualifications and fairness of the referees, and to their ability to ren- 
der an award based upon due consideration of evidence and a disre- 
gard Of improper considerations. 

The exceptions to the denial of the motions to direct verdicts for 
the defendants must be sustained. It is not necessary to consider the 
defendants’ other and numerous exceptions all of which relate to ques- 
tions that will not arise in case there should be another trial of these 
cases. . 

_ The plaintiff is given liberty to amend its declarations by insert- 
Ing a count or counts to recover the amount awarded by the referees. 
The terms and form of the amendments are to be settled in the Superior 
Court. If such amendments are made within thirty days after rescripts 
there must be new trials confined to the counts added by amendment un- 
der the permission hereby given. If no such amendments are made 
judgments are to be entered for the defendants. See Park & Pollard 


Co. v. Agricultural Ins. Co., 235 Mass. —, 130 N. E. 208, and cases 
there collected. 
So ordered. 
_———_--<> 


-MARYLAND v. L. R. CHRISTENSON CO. Etat. (No. 21863.). 
(Supreme Court of Minnesota. May 13, 1921.) 
182 Northwestern Reporter, 951. 


(Syllabus by the Court.) 


1. INSURANCE — EVIDENCE SUSTAINING FINDING THAT 
POLICY DID NOT BECOME EFFECTIVE; EVIDENCE SUS- 
TAINING FINDING FOR DEFENDANT ON QUESTION OF 
CONSENT TO SURRENDER POLICY. 

Action on a policy of insurance. The policy never left the posses- 
sion of the agent of the Insurance Company. The trial court submit- 
ted to the jury the question whether the policy ever became effective 
and also the question whether, if it did become effective, there was a 
consent to its surrender. The jury found for defendant. There was 
evidence to sustain a finding for defendant on both propositions submit- 
ted. 

(For other cases, see Insurance, Dec. Dig. §§ 242, 665[2].) 


Appeal from District Court, St. Louis County; H. A. Dancer, Judge. 
Action by J. V. Maryland against L. R. Christenson Company and 
the Sun Insurance Office. Judgment for defendants and plaintiff appeals. 


McCoy & Hansen, of Duluth, for appellant. 
Washburn, Bailey & Mitchell, of Duluth, for respondent Sun Ins. 
Office. 


HauiaM, J. This action is brought to recover on a policy of in- 
surance covering a motor bus, the property of plaintiff. A policy was 
written. The bus burned. Defendant contended, however, that the pol- 
icy never took effect as a contract, and that, if from the facts in evi- 
dence, it can be said that it did take effect, it was canceled by consent. 
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The court submitted these two issues to the jury and the jury found 
for defendant. Plaintiff claims that the evidence is insufficient to sus- 
tain a finding for defendant on either proposition. While a number of 
errors are assigned in the manner of submission of the case to the jury, 
they are for the most part disposed of by a determination of these, two 
questions. We address ourselves to these questions. 

{1] 1. In June, 1918, plaintiff applied to the Myers Company, an in- 
surance agency at Biwabik, for insurance on this and two other motor 
buses. L. R. Christenson was manager of the Myers Company, and the 
name was later changed to the L. R. Christenson Company. The agency 
was unable to place the insurance in any compdny it represented and so 
advised plaintiff. About September 25, it procured an agency for the 
Sun Insurance Office of Chicago, and on September 25, wrote a policy 
in that company covering this -bus. The evidence as to the other trans- 
actions is somewhat in conflict. Plaintiff testified he owed something 
on the bus on notes that were in a bank at Eveleth, and that when he 
negotiated for insurance he told Christenson to send the policy to the 
Eveleth bank. Christenson denies having received any such direction. 
Christenson as administrator claimed an interest in the bus and he at- 
tached to the policy a rider making loss payable first to himself as ad- 
ministrator. Plaintiff testified he had no knoweldge of this until after 
the fire. 

When the policy was written the agency retained it and sent plain- 
tiff a bill for the premium amounting to $68. This was on a basis of 
$3.40 per $100. A few days later Christenson called plaintiff by phone 
in regard to payment of the premium. Plaintiff protested the rate was 
too high, that he was paying only $1.45 per $100 at his local bank at 
Gilbert. After that Christenson said he called up plaintiff four or five 
times. Plaintiff said he talked to Christenson a number of times and 
argued back and forth about the rate. Christenson said he would take 
the matter of the rate up with the company and advise plaintiff. He 
did take it up with another agent, but accomplished nothing and did not 
advise plaintiff of the result. The matter ran along until November 
when Christenson marked the policy canceled and returned it to the 
company and directed his clerk to advise plaintiff of that fact. She did 
so and testified that plaintiff said, “All right.” It seems clear that 
with this evidence before it, the jury might find that the parties never 
intended a delivery of the policy and that it never became effective. 

If the policy did become effective, it is conceded it could not be can- 
celed without notice without plaintiff's consent. From the conversa- 
tion above mentioned between plaintiff and the clerk of the agency, the 
jury might find an assent by plaintiff to its surrender and cancellation. 

Plaintiff contends that the clerk had no authority to negotiate for a 
cancellation of the policy. She was authorized by Christenson to do 
what she did do. Plaintiff's assent if expressed to her was binding on 
him. 

The policy when written was antedated to June 19, a date long 
prior to any negotiation with the Sun Company or on its behalf. This 
does not seem a circumstance of any controlling importance. The lia- 
bility of the Sun Company could not arise prior to the time the policy 
was written September 25. 

[2] 2. Exception is taken to a charge of the court that if the policy 
contained no provision requiring notice of cancellation, the company 
could cancel it at any time. No exception was taken to this instruction 
in the trial court, and it will not be considered here. Petruschke v. 
Kamerer, 131 Minn. 320, 155 N. W. 205. 

Order affirmed. 
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CLARK v. FIDELITY-PHENIX FIRE INS. CO. OF NEW YORK. 
(No. 13556.) 


(Kansas City Court of Appeals. Missouri. May 2, 1921. Rehearing 
Denied May 23, 1921.) 


231 Southwestern Reporter, 74. 


1. INSURANCE — NO CANCELLATION OF POLICY WHERE 
AGENTS PROMISED TO CANCEL BUT NEGLECTED TO 
DO SO BEFORE LOSS. 


Where the local agents of a fire insurance company promised an 
insured to cancel so much of his policy as covered certain household 
goods, but neglected to do so, and, after a fire in which the goods were 
destroyed, informed the insured of their neglect and that he had “some 
loss” under the policy, and thereafter defendant’s special agent credited 
the insured’s premium note for the amount of the premium on the 
household goods there was no cancellation; the mere agreement to can- 
cel being insufficient. 

(For other cases, see Insurance, Dec. Dig. § 232.) 


2. INSURANCE — WHERE INSURED PROCURED OTHER IN- 
SURANCE IN BELIEF INDUCED BY AGENTS OF COM- 
PANY THAT POLICY WAS CANCELED; COMPANY ES- 
TOPPED TO ASSERT DEFENSE. 

Where, because of the promise of local agents of a fire insurance 
company to cancel insured’s policy covering certain household goods, 
insured procured other insurance, and the local agents failed to make 
the promised cancellation, but after a fire destroying the goods, inform- 
ed the insured that he had “some loss” under the policy, the company 
was estopped to assert as a defense that the insured had procured other 
insurance, the company issuing the other policy having paid only one- 
half of the amount thereof, on the ground of the existence of the in- 
surance sued for. 


(For other cases, see Insurance, Dec. Dig. § 388[3].) 


Appeal from Circuit Court, Sullivan County; Fred Lamb, Judge. 

“Not to be officially published.” 

Action by C. G. Clark against the Fidelity-Phenix Fire Insurance 
ny of New York. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


John W. Clapp, of Milan, and lyke, Snider & Hume, of Kansas 
City, for appellant. 

R. E. Ash, of Green City, and D. M. Wilson, of Milan, for respond- 
ent. 


TRIMBLE, P. J. Plaintiff brought suit on that feature of defend- 
ant’s policy of fire insurance which covered plaintiff’s household goods, 
the object of the suit being to recover one-half of the amount of the 
loss sustained by a fire, the other one-half having been paid by another 
company having insurance thereon. There was no dispute as to the fire 
or the amount of the loss. The defenses set up were: (1) That the 
policy sued on was, as to the household goods, canceled by a mutual 
agreement, which, in law, effected a cancellation even though no formal 
act of cancellation was in fact done;(2) that, under a provision of the 
policy sued on, the taking out of other insurance on the property with- 
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out the consent of the defendant insurer, rendered the policy herein 
sued on null and void. 

To these defenses plaintiff replied that the insurance never had been 
in fact canceled, and that the company was estopped from setting up 
the defense of other insurance. 

A jury was waived and the cause was tried by the court. No in- 
structions or declarations of law were asked or given, and at the close 
of all the evidence, the case was submitted without a demurrer. The 
trial court rendered judgment in plaintiff's favor for one-half of the 
loss alleged and sued for, and defendant has appealed. — 

It seems that plaintiff's mother owned 40 acres with a house and 
barn thereon, and with insurance on same, including household goods, 
in the other company. After plaintiff bought the property, he applied 
for and obtained the policy in suit on the house, barn, and personal 
property, and executed and delivered to defendant his note for the pre- 
mium. Shortly thereafter he discovered that he could secure the insur- 
ance on the personalty by having the insurance thereon held by his 
mother assigned to him. He therefore went to the local agents of the 
defendant, who had countersigned the policy herein sued on, and told 
them he wanted to drop the insurance he had taken out on the person- 
alty, as he was taking the insurance his mother had thereon, by having 
it assigned to him, which he was having done. They promised ,to take 
steps to have the policy canceled, but neglected to do so. The mother’s 
insurance was assigned to plaintiff three days after the local agents 
had countersigned and issued the policy to plaintiff which is herein 
sued on. 

About 30 days after the mother’s insurance had been assigned to 
plaintiff, the fire occurred and the goods were destroyed. After the 
fire, and before the plaintiff settled with the other insurance company, 
the agents of the defendant informed plaintiff that they had forgotten 
to write in to the company and have the policy canceled. Up to that 
time plaintiff supposed the insurance had been canceled, but was then 
informed by defendant’s agents that it was not and that plaintiff had 
“some loss” under the policy. 

When plaintiff went to settle with the other company, it, knowing 
that the policy in the defendant company had not been canceled, paid 
only its proportionate part of the loss, namely, one-half thereof. It is 
for the other one-half of the loss that the present suit is brought. 

, The provision in the policy in reference to cancellation is as fol- 
ows: 


“This policy shall be canceled at any time at the request of the in- 
sured; or by the company by giving five days notice of such cancella- 
tion. If this policy shall be canceled as herein before provided, or be- 
comes void, or cease, the premium having been actually paid, the un- 
earned portion shall be returned on surrender of this policy or last re- 
newal, this company retaining the customary short rate; except that 
when this policy is canceled by this company by giving notice it shall 
retain only the pro rata premium.” 


The provision as to additional insurance is as follows: 


“This entire policy unless otherwise provided by agreement  in- 
dorsed hereon or added hereto, shall be void if the insured now has or 
shall hereafter make or procure any other contract of insurance, wheth- 
er valid or not, on property covered in whole or in part by this policy.” 


{1, 2] The evidence as disclosed in the record is such as to be 
amply sufficient to justify the trial court in finding that nothing was in 
fact done in the way of cancelling the insurance, although plaintiff ask- 
ed the agents to do so and thought for a time that it had been done, 
and, acting upon that supposition, took the other insurance; also, that 
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the alleged credit on plaintiff’; premuim note for the proportionate 
part thereof represented by the premium on the personalty insured was 
not entered on the note until after the fire had occurred, when the credit 
was then placed on said note by the defendant’s special agent who was 
sent there to investigate matters. This, however, was not only after 
the loss, but also after both plaintiff and the defendant’s agents recog- 
nized, and the former was led to believe by the latter, that, although 
they had intended a cancellation of the insurance on the goods, yet no 
cancellation was in fact done, and the insurance was still in force. 
Under this situation and state of facts, the other insurance company 
paid only the part it could be compelled to pay in view of the existence 
of the insurance herein sued for. In other words, while it was agreed 
that the insurance on the personalty was to be canceled, yet in fact the 
same was never done, but was afterwards recognized as being still in 
force, and plaintiff was not led into the situation of procuring other in- 
surance, but could receive from the other company only its proportion- 
ate share of the loss and then look to the defendant for the other half. 
These circumstances render the situation entirely different from that in 
the authorities cited by defendant in support of its contention that the 
mere agreement between the plaintiff and the agents that the policy would 
be canceled, of itself and without anything more, effected a cancella- 
tion. There was no move made to cancel the policy, and, on the other 
hand, it was treated as a subsisting contract. The proposed cancella- 
tion was never carried into effect, and the fact of other insurance was 
not only waived, but the defendant is estopped to assert it as a defense. 
Hayward v. National Ins. Co., 52 Mo. 181, 14 Am. Rep. 400; Rogers v. 
Home Ins. Co., 155 Mo. App. 276, 136 S. W. 743; Polk v. Western As- 
surance Co., 114 Mo. App. 514, 90 S. W. 397; Nute v. Hartford Fire 
Ins. Co.. 109 Mo. App. 585, 83 S. W. 83. 
The judgment is affirmed. 
All concur. 


On Motion for Rehearing. 


_ Appellant’s sole reason urged as ground for a rehearing is that the 
opinion erred in saying no demurrer to the evidence was offered. The 
opinion does not say no demurrer was ever filed, but that, “at the close 
of all the evidence, the case was submitted without a demurrer,” and this 
language was used advisedly. 

Appellant did offer a demurrer which was overruled, but after it 
was overruled the case was reopened, and other evidence was heard, and 
then the case was submitted without any demurrer being offered. So 
that it is strictly true that at the close of all the evidence the case was 
submitted without a demurrer. However, if one had been submitted 
and had been overruled, we cannot see in what way it would have af- 
fected the result. 

The motion for rehearing is overruled. 

All concur. 
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FRANKLIN FIRE INS. CO. OF PHILADELPHIA v. WEINBERG 
ET AL. 


(New York Supreme Court, Appellate Division, First Department. May 
27. 1921.) 


188 New York Supplement. 610. 


1. INSURANCE—FACTS HELD NOT TO SHOW INSURED HAD 
RECOVERED FROM LANDLORD FOR LOSS COVERED BY 
POLICY. 


In an action by an insurance company for breach by insured of the 
policy provision creating rights of subrogation, an agreed statement of 
facts, showing that insured had made claim against his landlord for 
damages resulting from failure to heat the building, and that one of 
the consequences of such failure mentioned was the bursting of a sprin- 
kler pipe, which caused the loss insured against but that he received pay- 
ment from his landlord only for the cost of installing additional radia- 
tors, does not show that he received from the landlord payment for the 
loss covered by the insurance. 


(For other cases. see Insurance, Dec. Dig. § 603.) 


2. INSURANCE—GENERAL RELEASE EXECUTED BY INSUR- 
ED HELD TO COVER LIABILITY FOR LOSS COVERED BY 
POLICY. 


A general release of all liability, executed by insured to his land- 
lord on payment by the landlord of certain claims of insured. defeats 
insurer’s right of subrogation to a claim against the landlord for caus- 
ing the damage covered by the insurance. though the payment by the 
landlord did not cover such damage. 


(For other cases. see Insurance, Dec. Dig. § 603.) 


3. INSURANCE—FACTS HELD NOT TO SHOW LIABILITY TO 
INSURED, TO WHICH INSURER WAS SUBROGATED. 


In an action for breach of an insurance company’s right of subroga- 
tion to the claim of insured against his landlord for causing the loss in- 
sured against, an agreed statement of facts that the insured made claim 
against his landlord for damages arising out of and connected with such 
loss, and that on payment of other expenses by the landlord insured ex- 
ecuted a general release of liability, does not show, in the absence of ex- 
press statement to that effect. that the landlord was in any way liable 
for the loss insured against. 


(For other cases. see Insurance, Dec. Dig. § 603.) 


4. INSURANCE—PROOF THAT STRANGER WAS LIABLE TO 
INSURED ESSENTIAL TO RECOVER FOR VIOLATION OF 
INSURER’S SUBROGATORY RIGHTS. 


An insurance company cannot recover the amount of the loss paid 
the insured for the latter’s breach of the insurer’s right of subrogation 
by executing a general release to the one claimed to be responsible for 
the loss, without proving that the loss was caused by the negligence or 
breach of contract by the party released, so as to establish a right of 
action by insured to which insurer was subrogated. 


(For other cases. see Insurance, Dec. Dig. § 603.) 
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5. INSURANCE — GENERAL RELEASE BY INSURED. IN VIO- 
LATION OF INSURER’S SUBROGATION, DEFEATS RE- 
COVERY ON POLICY. 


There can be no recovery by insured on a policy covering loss by 
sprinkler leakage, where insured had breached the provision of the pol- 
icy subrogating insurer to his rights against the party causing the dam- 
age by executing a general release to such party. 


(For other cases. see Insurance, Dec. Dig. § 603.) 


6. INSURANCE — DECLARATION BY INSURED THAT LOSS 
WAS CAUSED BY LANDLORD NOT EVIDENCE INSURER 
WAS DAMAGED BY RELEASE OF LANDLORD. 


In an action to recover the amount of loss paid on a sprinkler leak- 
age policy, because of breach by insured of the provision giving the in- 
surer right of subrogation by executing a general release to the landlord 
of insurer, a declaration in a letter written by insurer to his landlord, 
and included in the agreed statement of facts, that the sprinkler leakage 
resulted from the landlord’s breach of the lease, is not evidence of that 
fact on behalf of insurer. 


(For other cases. see Insurance, Dec. Dig. § 603.) 


Appeal from’ Appellate Term. First Department. 

Action by the Franklin Fire Insurance Company of Philadelphia 
against Emanuel Weinberg and another. Judgment for plaintiff (108 
Misc. Rep. 500. 178 N. Y. Supp. 539) was reversed. and the complaint 
dismissed, by the appellate term (110 Misc. Rep. 644, 181 N. Y. Supp. 
mos and plaintiff appeals. Determination of the Appellate Term af- 
rmed. 


Argued before Clarke, P. J., and Laughlin, Dowling, Merrell. and 
Greenbaum. JJ. 


Goldstein & Goldstein. of New York City (Alex Davis. of New 
York City. of counsel. and David Goldstein and Aiken A. Pope, both of 
New York C'ty on the brief), for appellant. 

Samuel Brand, of New York City (Samuel Brand, of New York 
City, of counsel, and I. Maurice Wormser. of New York City, on the 
brief), for respondents. 


MERRELL, J. The action is brought by the Franklin Fire Insur- 
ance Company of Philadelphia to recover of the defendants Emanuel 
Weinberg and Julius Weinberg the sum of $236.01. The complaint al- 
leges that on or about the 21st day of March, 1917, the pla‘ntiff issued 
a policy of insurance to the defendants, wherein and whereby the plain- 
tiff agreed to indemnify the defendants from any damage sustained by 
reason of sprinkler leakage; that thereafter, and on or about the 3d of 
January, 1918, the defendants sustained damages as the result of 
sprinkler leakage; and that the defendants filed proof of loss, and 
plaintiff paid the defendants the aforesaid sum of $236.01. The com- 
plaint then alleges that the policy of insurance provided that upon 
payment of the loss the plaintiff should be subrogated to the extent of 
such payment to the defendants’ right of recovery against any person 
for the loss resulting therefrom, and that the defendants, after the set- 
tlement, duly assigned to the plaintiff all such rights of subrogation. 
The complaint then states that after the aforesaid settlement the de- 
fendants made claim against the Metropolitan Life Insurance Company 
for damages arising out of and connected with the said sprinkler loss, 
and that after making such claim the Metropolitan Life Insurance 


14 ‘Vol. LVIII. 
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Company of* New York paid to the defendants the sum of $394.90, 
and that in consideration of such payment the defendants released and 
discharged by an instrument in writing the said Metropolitan Life In- 
surance Company from any and all claims and demands arising from 
or connected with the said loss, and from any and all claims and de- 
mands whatsoever, and that the acts of the defendant in so releasing 
and discharging the said Metropolitan Life Insurance Company were 
made without the knowledge or consent of the plaintiff, and were in 
violation of the provisions of the said assignment, and in violation of 
the plaintiff's subrogatory rights, and that by reason of such facts the 
plaintiff had suffered damages in the sum of $236.01. 

Nowhere in the complaint is it alleged that the Metropolitan Life 
Insurance Company was negligent, and that such negligence caused the 
loss, nor is it stated that the Metropolitan Life Insurance Company 
had become liable to the defendants for the loss sustained by reason of 
any breach of contract. Although the opinions in both courts are de- 
voted to consideration of the question of negligence, and the question 
of whether or not the general release prevents a recovery by the plain- 
tiff from the Metropolitan Life Insurance Company, it seems to me 
that the gravamen of the complaint is based upon the breach of the 
policy by the defendants, in that the defendants, by giving the aforesaid 
general release, have deprived the plaintiff of its subrogatory rights. 
The Appellate Term has held that the plaintiff has wholly failed to 
show that the Metropolitan Life Insurance Company was guilty of any 
negligence; or that such company had breached any contract with the 
defendants which resulted in the sprinkler leakage. In th's respect I 
think that the learned Appellate Term is correct. The case was sub- 
mitted to the court on an agreed statement of facts, substantially in 
accord with the allegations of the complaint, except that it is not con- 
ceded that the defendants are liable to plaintiff in any way, or that the 
general release was given in violation of the plaintiff's subrogatory 
rights. 

[1] It is claimed by the appellant, I think without justification, that 
the aforesaid claim made by the defendants against the Metropolitan 
Life Insurance Company included the claim for loss and damage al- 
leged to have been sustained by the aforesaid sprinkler leakage. In 
support of such claim the appellants rely upon a letter written by the 
defendants, under date of February 21, 1918, to Messrs. Heil & Stern, 
the agents of the Metropolitan Life Insurance Company, defendants’ 
landlord. This letter refers at length to conversations and negotiations 
had between the parties respecting the claim of the defendants for 
damages resulting from the failure of the Metropolitan Life Insurance 
Company to properly heat that portion of the leased premises occupied 
by the defendants. The letter states that it was necessary for the de- 
fendants to install radiators; that there had been at least 13 heatless 
days, when the employees of the defendants could not work, or could 
only work a part of the time; and that inclosed with the letter was the 
defendants’ claim. The letter contained the following statement: 


“Another loss, for example, due to the cold temperature in our place, 
was caused by the sprinkler pipe bursting in our dress stock room, and 
flooding the entire floor and part of the sixth floor, and damaging over 
$500 worth of our dresses.” 


[2] It is claimed by the appellant, and was held by the Municipal 
Court, that the defendants cannot now be heard to say that the dam- 
age caused by the bursting sprinkler was not the result of the negli- 
gence of the Metropolitan Life Insurance Company, and that without 
question the general release covered such damage. It is quite clear to 
me that, in any view of the case, the general release did in fact cover 
all claims which the defendants had or might claim to have against the 
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Metropolitan Life Insurance Company, whether such claims were for 
damages resulting from the lack of heat or from any other cause, and 
that the Metropolitan Life Insurance Company, so far as the defend- 
ants were concerned was entirely released and discharged from any 
and all liability. It therefore follows that such general release would 
actually prevent the plaintiff from recovering any sum from the Met- 
ropolitan Life Insurance Company upon the theory of subrogation or 
otherwise. Inclosed with the aforesaid letter of February 21, 1918, 
was the itemized claim of the defendants against the Metropolitan Life 
Insurance Company. This claim does not in any way mention any 
loss or damage claimed to have been suffered by the defendants by 
reason of the bursting sprinkler pipe. It is therefore apparent from 
the facts stipulated that no part of the money which was paid by the 
Metropolitan Life Insurance Company did actually cover the claim for 
damages arising out of the bursting sprinkler. 

[3, 4] The sum paid by the Metropolitan Life Insurance Company, 
which was, as aforesaid, $394.90, is exactly the amount claimed by the 
defendants to have been paid. out by them for installing heaters, as 
shown by their claim. So that it appears from the stipulated facts that 
the claim was adjusted on the theory that the Metropolitan Life Insur- 
ance Company was liable to pay the defendants their actual expense by 
reason of the installation of heaters to furnish heat during the period 
when the Metropolitan Life Insurance Company had failed to heat de- 
fendants’ premises. Such being the case, there is no fact stipulated 
which proves or tends to prove, either by way of direct proof or ad- 
mission, that the damage suffered by the defendants by reason of the 
leaking sprinkler was caused by the negligence of the Metropolitan 
Life Insurance Company or by its failure to properly heat the rooms 
of the defendants. Such being the case, there is not a scintilla of evi- 
dence or proof in the record upon which any damages can be predi- 
cated. 

[5] The fact that the defendants did so execute the general release 
would, I believe, have been a good defense to an action brought by the 
defendants against the plaintiff under the policy. Bloomingdale v. Co- 
lumbia Insurance Co. (Sup.) 84 N, Y. Supp 572. In other words, if 
the defendants, having executed the general release in question, had 
then sued the plaintiff to recover damages for the loss under the policy, 
the plaintiff might have set up such general release as a defense, for 
the defendants would not, in such event, have been entitled to recover 
under the policy which the defendants had themselves breached, for 
certainly the general release would deprive the plaintiff of its right of 
subrogation to which it was clearly entitled under the provisions of the 
policy. The plaintiff, however, in this action sought to recover dam- 
ages, and it was necessary for the plaintiff to show that it had, in fact, 
sustained substantial damages before the plaintiff would be entitled to 
recover. In order to succeed it was necessary for the plaintiff to show 
that there was some person or corporation liable to pay for the loss 
sustained, either by reason of negligence or out of some breach of 
contract. As above noted, the facts do not show that the Metropolitan 
Life Insurance Company was in any way negligent or that the damage 
occurred by reason of any breach of contract. 


[6] The mere fact that the defendants in the letter stated that ad- 
ditional damages had been suffered by reason of the leaking sprinkler 
is no evidence of negligence on the part of the Metropolitan Life In- 
surance Company, and certainly is no proof that the sprinkler was 
caused to leak by reason of lack of heat. Moreover, the fact that 
the defendants did not include such loss in the account contained in 
this letter shows conclusively that the defendant was not making any 
claim against the Metropolitan Life Insurance Company for damages 
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sustained by the sprinkler leakage. It therefore follows that, giving 
the plaintiff the advantage of all possible inferences, it has failed to 
show that it could have recovered any damages from the Metropoli- 
tan Life Insurance Company, had the defendants not executed the 
general release. 

The determination appealed from should be affirmed, with costs. All 
concur. 


JOHN TATHAM & CO. v. LIVERPOOL, LONDON & GLOBE INS. 
CO. (No. 591.) 


(Supreme Court of North Carolina. June 3, 1921.) 
107 Southeastern Reporter, 450. 


1. INSURANCE — COMMENCEMENT OF SUIT ON POLICY 
een THAN 12 MONTHS AFTER LOSS HELD TO JUSTIFY 
NONSUIT? 


Under an insurance policy, containing a stipulation prescribed by 
Pub. Laws 1915, c. 109 that no suit should be sustainable unless com- 
menced within 12 months after the fire, where the insured commenced 
suit nearly 17 months thereafter, a judgment of nonsuit was proper. 


(For other cases, see Insurance, Dec. Dig. § 622[2].) 


2. INSURANCE — DELAY IN BRINGING SUIT WITHIN TIME 
FIXED BY POLICY NOT EXCUSED BY ACTS OF COMPANY 
CONTEMPLATED BY TERMS OF CONTRACT. 


Where an insured failed to commence suit on a policy within the 
time fixed thereby, his delay was not excused by the company’s conduct 
in agreeing to an appraisal and award of damages or other acts of the 
company contemplated by the terms of the contract. 


(For other cases, see Insurance, Dec. Dig. § 622[4].) 


Appeal from Superior Court, Haywood County; Long, Judge. 

Action by John Tatham & Company against the Liverpool, London 
& Globe Insurance Company. From a judgment of nonsuit, plaintiffs 
appeal. Affirmed. 


Civil action to recover upon two contracts of insurance. They were 
written by the defendant to cover a certain lot of lumber belonging to 
the plaintiffs, and which was destroyed by fire while said contracts were 
in force. The policies were issued on January 18, 1918, and April 12, 
1918, respectively, and they contain the regular standard provisions and 
stipulations as authorized and set out in chapter 109, Public Laws of 
1915. The loss occurred June 1, 1918, and this suit was instituted Octo- 
ber 25, 1919. From a judgment of nonsuit, the plaintiffs appealed. 


Felix E. Alley of Waynesville, and Merrimon, Adams & Johnston, 
of Asheville, for appellants. 
Tillett & Guthrie of Charlotte, for appellee. 


Stacy, J. [1] The two policies in suit were issued under authority 
of chapter 109, Public Laws of 1915. Each contained, among other pro- 
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visions, the following stipulation, which was expressly prescribed and 
sanctioned by the statute law of the state then in force: 

“No suit or action on this policy, for the recovery of any claim, 
shall be sustainable in any court of law or equity unless the insured 
shall have complied with all the requirements of this policy, nor unless 
commenced within twelve months next after the fire.” 


The loss occurred on the Ist day of June, 1918, and suit commenced 
October 25, 1919, nearly 17 months thereafter. This was not in keeping 
with the terms of the policies as above set out. These contractual limita- 
tions and other substantially similar provisions have been upheld in a 
number of deqisions. Holly v. Assurance Co., 170 N. C. 4, 86 S. E. 694. 
Muse v. Assurance Co., 108 N. C. 240, 13 S E. 94; Lowe v. Accident 
Ass’n, 115 N. C. 18, 20 S. E. 169; Harvey v. Fidelity & Casualty Co., 
200 Fed. 925, 119 C. C. A. 221; Modlin v. Ins. Co., 151 N. C. 35, 65 S. E. 
605; Gerringer v. Ins. Co. 133 N. C. 414, 45 S. E. 773; Parker v. 
Ins. Co,, 143 N.-C. 339, 55 S. E. 717; Faulk v. Fraternal Mystic Circle 
171 N. C. 302, 88 S. E. 431. 

[2] In explanation of the delay in commencing suit, within the time 
fixed by the policies, plaintiffs ‘contend that they were induced to defer 
action on account of the defendant’s conduct in agreeing to an appraisal 
and award of damages, etc., but we are unable to find in the record 
any waiver or action not contemplated by the terms of the contracts of 
insurance. Hayes v. Ins. Co., 132 N. C. 702, 44 S. E. 404. 

As now presented, and upon the record, we think the judgment of 
nonsuit should be sustained. 

Affirmed. 


BOSSEN v. OLSNESS, Ins. Com’r. 


(Supreme Court of North Dakota. May 18, 1921. Rehearing Denied 
May 27, 1921.) 


182 Northwestern Reporter 1013 


(Syllabus by the Court.) 


1. INSURANCE — UNDER STATE HAIL INSURANCE LAW 
HELD NOT TO APPLY AUTOMATICALLY. 


Sections 5, 9, and 11 of chapter 38, Sess. Laws Sp. Sess. 1919 (the 
state hail insurance Jaw), construed, and it is held: 

The insurance provided for in the law does not apply automatically. 

(For other cases, see Insurance, Dec. Dig. § 13%, New vol. 12A 
Key-No. Series.) 


2. INSURANCE — RISK HELD NOT COVERED UNDER HAIL 

INSURANCE ACT. 

Where an assessor had not classified land as tillable, and had made no 
return to the county auditor as required by law, showing the number 
of cultivated acres, and where the owner had not made the affidavit re- 
quired by section 6 of of the hail insurance act, his risk is not covered 
and he is not entitled to recover indemnity upon an attempted compliance 
with the law in the month of July after loss has been sustained through 
hail. 

(For other cases, see Insurance, Dec. Dig. § 13%, New vol. 12A 
Key-No. Series. 
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Appeal from District Court, Burleigh County; Nuessle, Judge. 

Petition for manadamus by Henry Bossen against S. A. Olsness, 
Commissioner of Insurance. From an order overruling a motion to dis- 
miss and also overruling a demurrer to the petition, defendant appeals. 
Reversed. 


Wm. Lemke, Atty. Gen., and George K. Foster Asst. Atty. Gen., 
for appellant. 
Sullivan & Sullivan, of Mandan, for respondent. 


BirpzeEtL, J. This is an appeal from an order overruling the de- 
fendant’s motion to dismiss a petition for a writ of mandamus, and also 
overruling a demurrer to the petition. The essential facts set forth in 
the petition are in substance as follows. The plaintiff is and was, in the 
spring and summer of 1920, the owner of certain lands in Mercer 
county. In that year he cultivated a certain acreage of his land and 
sowed crops thereon as follows. 100 acres of wheat, 25 acres of flax, 20 
acres of barley, 35 acres of millet, and 35 acres of corn. The assessor 
did not return to the county auditor any of the plaintiff’s land as till- 
able land, nor did he file with the county auditor any return or certificate 
that any of the land was in crop and subject to the hail insurance pre- 
mium, tax, as he is required by law to do. During the month of July 
the crop was damaged by hail, and the loss was reported to the Hail 
Insurance. Department in the State Capitol at Bismarck. It was sub- 
sequently adjusted and the adjustment accepted by the plaintiff. Some 
time after the hail storm the assessor made a certificate as to, the number 
of acres cropped, and filed it with the county auditor. The Commis- 
sioner of Insurance, upon ascertaining that the plaintiff's land had not, 
before the storm, been classified as tillable nor certified as cropped, can- 
celed the adjustment. The petition prays that the defendant be required 
to place the name of the plaintiff on the list of those who have sus- 
tained hail Josses to be certified to the State Auditor, and to certify also 
the adjustment as made. 

[1] The question presented is whether or not, under Laws 1919, 
c. 160, as amended by chapter 38 of the Laws of Special Session 1919, 
land sown to crops is automatically insured against loss without classi- 
fication and certification by the assesor or the owner. We are of the 
opinion that the hail insurance provided for under this act does not 
apply automatically, and that the necessary steps had not been taken 
to bring the plaintiff’s risk within the operation of the law prior to 
his loss. The reasons for our conclusion may be briefly stated as 
follows: 

[2] The law provides (section 6) for a flat rate of 3 cents per acre 
per year upon all tillable land, and for an indemnity acreage tax (section 
7) in sufficient amount, when added to the flat tax, to cover the losses 
on all land actually cultivated and cropped and not withdrawn from the 
operation of the act. The duty of determining the tillable acreage for 
the purpose of applying the flat tax devolves upon the assessor. In other 
words, it is made his duty to classify the lands as tillable and nontillable. 
This classification is required to be certified to the county auditor on or 
before June Ist of each year. In addition to the certification of the til- 
lable acreage the assessor is required to return the number of acres 
in crop or to be sown or planted to crop during the year, Section 9. 
The owner, however, his agent, occupant, or tenant is required to make 
an affidavit as to the number of acres actually cultivated and in crop, 
or intended to be cultivated and put into crop. Section 11. And the 
owner is bound in case of loss by hail, to abide by the acreage stated 
in his affidavit. The assessor it required to file the original with the 
county auditor, and to leave the copy with the owner. It constitutes 
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his policy of insurance. In the absence of the owner the return of the 
assessor as to the crop acreage, description, etc., is filed with the auditor 
and the owner is bound by that return unless by a certain time, June 15th 
he withdraws his land from the operation of the law. Sections 11, 12. 
The county auditor is required to keep the file of the affidavits presented 
by the assessors, and forward duplicates to the Insurance Commissioner, 
with a tabulated statement showing the number of acres classified 
as tillable land and cropped land. Section 13. Section 5 of the law 
provides : 


“The crops insured under this act shall consist of all crops grown on 
cultivated land actually cropped, subject to and paying the taxes herein 
specified.” 


Under this law cropped land is only rendered subject to the payment 
of the taxes specified through the return made either by the owner or the 
assessor. The primary duty of returning the statement of cultivated 
acreage devolves upon the owner. The assessor cannot exercise any 
discretion or independent judgment when the owner complies with the 
law and makes a return. The law has provided no method for increas- 
ing the acreage returned by him, and in case of loss he is bound by the 
number stated in his affidavit. It seems clear that the affidavit is equally 
conclusive for the purpose of applying the premium or indemnity tax; 
for a copy of it is certified to the hail insurance department, and the 
tax imposed by that department is an “acreage tax” sufficient to cover 
losses. Manifestly the insurance department cannot determine the ac- 
reage tax until it knows the number of acres to be subjected to the tax. 
And this it can only know from the returns made to it by the county 
auditors. There is no provision for revising these returns or for assess- 
sing any acreage that might have been omitted from affidavits of owners 
and returns of assessors. If the plaintiff had not sustained loss, it is 
certain that, under the law, he could not have been rendered liable for 
any indemnity tax. No method is provided for rendering him liable in 
the absence of action by the assessor or his own voluntary return. 
Nothing could be more clear, we think, than that the Legislature did 
not intend to enable owners to speculate by holding the‘r land free from 
the tax with the mental reservation that in tle event of a storm they 
would submit to the tax and collect for their losses. This would not 
be insurance, but a fraud on those who in good faith co-operate to 
effect insurance under the law. 

Upon the argument reference was made to some amendment of the 
ha‘l insurance law adopted at the last regular legislative session. Laws 
1921, c. 77. These amendments simply render more clear the intention 
of the Legislature to have the law applied in the manner hereinbefore 
indicated. In other words, they render absolutely certain that construc- 
tion which was reasonably certain before the amendments. It follows 
from what has been said that the order appealed from its erroneous, 
and must be reversed. It is so ordered. 

Robinson, C. J., and Christianson and Bronson, JJ., concur. 

Grace, J., concurs in the result. 
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HOME INS. CO. v. WALTER. (No. 8480.) 


(Court of Civil Appeals of Texas. Dallas. March 19, 1921. Rehear- 
ing Denied April 30, 1921.) 
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1. INSURANCE—ARBITRATION SET ASIDE ONLY ON CLEAR 
EVIDENCE OF FRAUD, MISTAKE, OR ACCIDENT. 


The award of appraisers under an arbiration provision of a fire 
insurance policy may be set aside only -upon clear evidence that it was 
the result of fraud, mistake, or accident, that is, that is was made by 
appraisers who were incompetent, interested, or partial. 


(For other cases, see Insurance, Dec. Dig. § 574[7].) 


2. INSURANCE—EVIDENCE HELD NOT TO SHOW THAT AP- 
PRAISER WAS INCOMPETENT, INTERESTED, OR PAR- 
TIAL; “COMPETENT.” 


In suit to set aside award of appraisers of loss under a fire insurance 
policy, evidence held not to show that the insurer’s appraiser was incom- 
petent, interested, or partial, as “competent,” when generally applied to 
arbitrators, does not mean “expert.” 

(For other cases, see Insurance, Dec. Dig. § 574[7].) 


(For other definitions, see Words and Phrases, First and Second 
Series, Competent.) 


3. INSURANCE — NO NOTICE OF APPRAISERS’ MEETING 
REQUIRED. 


An award of apraisers under a fire insurance policy and arbitra- 
tion contract was not invalidated by ther failure to give insured notice 
of their meeting, where there was no provision in the policy or the arbi- 
tration agreement for such notice, and no proof that insured requested 
permission to come before the appraisers and make any statement or 
offer any evidence. 


(For other cases, see Insurance, Dec. Dig. § 574[2].) 


4. INSURANCE— AWARD OF APPRAISERS UNAFFECTED BY 
FACT THAT UMPIRE DID NOT PARTICIPATE IN AP- 
PRAISERS’ DELIBERATIONS UNTIL AFTER DISAGREE- 
MENT BETWEEN THEM. 


Where the arbitration clause of a fire insurance policy and an arbi- 
tration agreement between the parties did not require the umpire to con- 
tinuously participate in the appraisal from the beginning, but provided 
that he was to act only in matters of difference between the appraisers 
the fact trat the umpire did not participate in the deliberations of the 
appraisers until after disagreement between them arose did not affect 
the validity of the award. 


(For other cases, see Insurance, Dec. Dig. § 574[2].) 


Error from District Court, Hill County. Horton B. Porter, Judge. 
Suit by L. H. Walter against Home Insurance Company. Judg- 
ment for plaintiff, and defendant brings error. Reversed and rendered. 


Thompson, Knight, Baker & Harris and Will C. Thompson, all 
of Dallas, for plaintiff in error. 


Dupree & Crenshaw, of Hillsboro for defendant in error. 
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Hamitton, J. Defendant in error brought this suit for the purpose 
of setting aside an award made by appraisers appointed and act- 
ing under the provisions of an arbitration contract and a fire insur- 
ance policy issued upon a truck by plaintiff in error and for the recovery 
of a greater sum than allowed by the appraisers’ award. 

The policy was issued on August 9th, 1918, to expire at the end of 
a year from that date and covered $2,300 value on the truck. On the Ist 
day of July, 1919, the truck was practically destroyed by fire. On the 
27th day of August thereafter two appraisers and an umpire qualified 
to act under an arbitration agreement containing the following: 
and ascertain the sound value of and the loss upon the property damaged 


“Witnesseth, that D. D. Harris and Sam McDonald shall appraise 
and destroyed by the fire of July Ist, 1919, as specified below: Pro- 
vided that the said appraisers shall first select a competent and dis- 
interested umpire who shall act with them in matter of difference only. 
The award of any two of them made in writing, in accordance with this 
agreement, shall be b'nding upon both parties to this agreement as to the 
amount of such loss. 

“It is expressly understood that this agreement and appraisment is 
for the purpose of ascertaining and fixing the amount of sound value 
and loss and damage only, to the property hereinafter described, and 
shall not determine, waive or invalidate any other right or rights of 
either party to this agreement. The property on which the sound value 
of the loss or damage is to be determined is as follows, to wit: One 
Republic 2-ton truck, factory No. 48887, motor No. 6584. 

“It is further expressly understood and agreed that in determining 
the sound value and the loss or damage upon the property, hereinbefore 
mentioned, the said appraisers are to make an estimate of the actual 
cash value thereof, at and immediately preceding the time of the fire; 
and in case of depreciation of the property from use, age, condition, lo- 
cation, or otherwise, a proper deduction shall be made therefor.” 


The policy contained the following clause providing for appraisal: 

“In the event of disagreement as to the amount of loss or damage 
the same must be determined by competent and disinterested appraisers 
before recovery can be had hereunder. The assured and this company 
shall each select one, and the two so chosen shall then select a competent 
and disinterested umpire. Thereafter the appraisers together shall es- 
timate and appraise the loss or damage, and failing to agree, shall sub- 
mit their differences to the umpire; and the award in writing of any 
two shall determine the amount of such loss or damage; the parties 
thereto shall pay the apraiser respectively selected by them and shall 
bear equally the expenses of the appraisal and umpire.” 


A limitation of liability was written into the policy in this language: 

“This company shall not be liable beyond the actual cash value of 
the property at the time any loss or damage occurs, and the loss or 
damage shall be ascertained or estimated according to such actual cash 
value, with proper deduction for depreciation however caused, and shall 
in no event exceed what it would then cost the assured to repair or re- 
place, the same with material of like kind and quality; such ascertain- 
ment or estimate shall be made by the assured and this company, or, 
if they differ, then by appra‘sers as herein provided. It shall be op- 
tional with this company to take all or any part of the property at such 
ascertained or appraised value and also to repair, rebuild, or replace 
the property lost or damaged with other of like kind and quality within 
a reasonable time, on giving notice within 30 days after the receipt of 
sworn statement of loss herein required of its intentions to so do; but 
there can be no abandonment to this company of the propery described.” 
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D. D. Harris, of Dallas, was the appraiser selected by the insurance 
company under the appraisal agreement above quoted, and Sam F. Mc- 
Donald, of Hillsboro, was the appraiser selected thereunder by Walter 
The appraisers, after qualifying, met only once to make an appraisal, 
and this meeting occurred on the day after they qualified to act. They 
disagreed and thereupon called in the umpire. The principal item of 
disagreement seemed to be as to the sound value of the truck just be- 
fore the fire. Harris contended that it ought to be estimated at $1,500, 
and McDonald insisted that it ought to be placed at $2,000. After 
the umpire was called in, and the matter was discussed with him, and 
after he acquired information from the appraisers as to the initial cost, 
and as to how long the truck had been used, and, also, after inspecting 
what rema‘ned of the truck and examining the tires as to wear, indi- 
cating the extent of use, he asserted that the sound value ought to be 
$1,800. Each of the three thus having a view as to this feature different 
from the respective views of the others. Harris suggested that they 
were too far apart to get together except “to give and take.” He pro- 
posed that the sum be fixed at $1,600, Corbett proposed that it be 
fixed at $1,800. Finally McDonald offered to agree upon $1,800 but Cor- 
bett was induced by Harris to yield still further and come down to 
$1,650. Upon this figure Harris and Corbett agreed, and also agreed 
upon $1,250 as the amount of award; but McDonald refused to sign the 
appraisal which Walter also refused to accept, and filed this suit, alleg- 
ing substantially that Harris was incompetent and interested; that he 
was the insurance company’s partisan; that he refused to hear material 
and necessary evidence upon which to base a just appraisal; that he re- 
fused to permit Walter to present evidence; that the umpire did not 
participate until after a disagreement arose, and was not present during 
the discussion between the appraisers prior thereto; that the umpire was 
incompetent, being inexperienced with trucks; that the umpire heard no 
evidence, but yielded to the biased persuasion of Harris; and, that the 
amount found for sound value was grossly inadequate. Allegations of 
the value of the truck, and of the damage, as well as other proper allega- 
tions unnecessary to name, were made. Plaintiff in error answered by 
demurrers and denial, and set up the provisions of the policy, specially 
pleading the provision for appraisal, and also the actual appraisal had 
thereunder and its results. 


A trial was had before the court and a jury The cause was sub- 
mitted upon special issues which the jury found favorable to defendant 
in error, and judgment conforming to the findings was redered, can- 
celing and setting aside the appraisers’ award, and awarding Walter 


$1,800. 


Plaintiff in error requested in substance that the court instruct the 
jury to return a verdict in defendant in error’s favor for $1,250, with in- 
terest at the rate of 6 per cent. per annum from 60 days after August 
28, 1919, for the reason that the undisputed evidence showed that a 
valid and binding award of such amount on that date had been made in 
conform‘ty with an arbitration agreement made subsequent to the fire, 
and as provided by the policy sued on, and that by such award de- 
fendant in error’s right of recovery had been determined. We have 
concluded that the evidence, under the authorities by which we are to be 
guided, is insufficient to support any other finding except that the ap- 
praisers’ award was valid and binding upon defendant in error. 


[1] Unless the evidence clearly established that the award was the 
result of fraud, mistake, or accident, or to state it another way, was 
made by appraisers who were incompetent, interested, or partial, then 
it must be sustained. ‘The law favors arbitrations, and every reasonable 
intendment will be indulged in suppurt of them,” and a party to an ar- 
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bitration agreement may not refuse to be bound by the award merely 
because he disagrees with the appraisers’ judgment. 

[2] The inference that Harris was incompetent, interested, and par- 
tial in his -acts as appraiser can be based upon no evidence other than 
that briefly stated below. The record contains none, unless it be it, 
which in the remotest way tends to establish such inference. That evi- 
dence was as follows: 


Harris, the ‘appraiser selected by the insurance company, was en- 
gaged in the business of renting automobiles in Dallas, where he had 
pursued this business four or five years. He was not an automobile 
mechanic. He received from the insurance company’s agents before he 
went to Hillsboro to act as appraiser “the complete file” relating to the 
matters he was to pass upon. The agents said to him as they gave him 
the file, “Here are all the facts.” He had some figures with him when he 
went to Hillsboro. There were three sets of them. He got them from 
the insurance company. among them were the figures of P. K. Manning, 
who testified for plaintff in error at the trial, and whose testimony 
would authorize a smaller award than that made. Manning was the 
only highly qualified expert who testified as to values and cost of re- 
pairs. Harris paid for a drink for himself and one for the other ap- 
praiser at a confectionery store while they were .engaged upon the ap- 
praisement. McDonald, the other appraiser proposed to pay, and Harris 
replied that he would pay for them; that it was insurance money he was 
spending. Harris testified that he received no pay from the insurance 
company until after the appraisement. The appraisal provision in the 
policy was that each party to it should pay the appraiser “respectively 
selected by them.” After Harris and McDonald disagreed the latter 
suggested that a Mr. Caperton be called in as umpire to decide the 
matter. Harris would not agree because “he (Caperton) would naturally 
think more of his trucks than he would of anybody’s else.” Then Harr’s 
asked McDonald ‘who that was riding a nice saddle horse around here,” 
and McDonald told him it was probably Mr. Corbett. Harris asked how 
he would do for umpire. McDonald replied, “He suits me, but he 
doesn’t know anything about trucks.” Harris answered that they didn’t 
need anybody who knew anything about trucks or automobiles. Mc- 
Donald, after the disagreement arose, suggested that they call in and 
receive the statement of a former owner of the truck upon the question 
of sound value. Harris rejected the suggestion, saying it would be 
unfair to the insurance company. Harris testified without contradiction 
that his only relation to the affair was that he agreed to act as an ap- 
praiser, and that he did act disinterestedly in this capacity, and in no 
other. He had never had any relations of any kind with the insurance 
company other than those involved in his acting as appraiser on this par- 
ticular occasion, and he swore that in making estimates of sound value 
and damage he gave what he theught was reasonable and fair on both 
items. The award on sound value was only $150 less than McDonald 
proposed to accede to, and if McDonald’s judgment, the soundness 
of which defendant in error concedes, would permit an award of $1,800, 
then we think it manifest that a $1,650 award, being only $150 less, 
is not grossly inadequate, so as to be used as a circumstance impeaching 
the judgment of the other two as tainted with fraud or partiality or in- 
competency. 


The only complaint against the umpire was that he was incompetent 
and was dominated by Harris. This charge seems to have rested upon 
the fact that Corbett had no technical knowledge of trucks, and that 
he, having no such knowledge, agreed with Harris and signed the award 
The record contains no evidence competent to support the contention 
either as to Harris or Corbett. 
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We do not think the evidence tends to prove that Harris was not 
disinterested and impartial, as the policy provided he should be. The 
proof excludes the idea, we think, that Harris had any interest in the 
result, or was to obtain any benefits or compensation for rendering an 
award to Walter’s injury. The proof also excludes the idea that he 
acted under the compulsion of a desire to unjustly aid the company 
or harm Walter. He had never borne any previous relation of any 
kind towards either. We therefore think he was both such a disin- 
terested, and imparital appraiser as the agreement called for and as 
equity requires. 

We do not consider the evidence sufficient to show that either 
Harris or Corbett was incompetent. The contract does not indicate 
that the parties to it meant by the word “competent” that the appraisers 
should be experts, and in the absence of some indication expressed by the 
agreement to the contrary we must hold that it does not import that 
meaning. “Competent,” when generally applied to arbitrators does not 
mean “expert.” 5 C. J., 63. 

{[3] The fact that no notice of the appraisers’ meeting was given 
Walter is immaterial. There was no provision in either the policy or 
the arbitration agreement for such notice, and there is no proof that 
Walter requested the appraisers or either of them to permit him to come 
before them and make any statement or offer any evidence. McDonald 
knew the make of the truck, its age, its original cash value, and the 
use to which it had been put. He revealed this knowledge to Harris, 
and most of it, it seems, to Corbett. All three of them inspected what 
remained of the truck after the fire, and Harris and McDonald got in- 
formation about it from certain garage people who had it in possession 
after the fire, and who, it seems had partially dismantled it after the fire. 
The appraisal agreement containing no provision for notice, but leav- 
ing the appraisers free to pursue their own methods of obtaining infor- 
mation upon which to base their decision, we think the failure to give 
Walter notice, under all the facts of the case, contributes no support to 
defendant in error’s claim that the award was invalid. Orient Life Ins. 
Co. v. Harmon, 177 S. W. 196. 

[4] The fact that the umpire did not participate in the deliberations 
until after the disagreement between the appraisers arose did not affect 
the validity of the award. The policy and contract did not require his con- 
tinuous participation from the beginning. By the terms of both the ap- 
praisal clause in the policy and the arbitration contract, he was to act 
only in matters of difference between the appraisers. And independent 
of such stipulations the law makes no other requirement. 

The Supreme Court, at an early date, in Texas prescribed the guid- 
ance to be followed in cases like this and used th’s clear and cogent 
language : 

“The court should linterpose in this class of cases with great 
caution, and never, except in a case of urgent necessity to prevent the 
consummation of a fraud, or some great and manifest wrong and injus- 
tice. It is not every error or mistake of law or fact which will warrant 
the setting aside of an award. * * * The law therefore requires 
that, to authorize the interference of a court of equity in the case of 
awards, there must appear to have been fraud or partiality, miscon- 
duct or gross mistake committed on the part of the arbitrators, to the 
manifest injury of the party complaining.” Payne v. Metz, 14 Tex. 60. 


The evidence being insufficient to overcome the presumption of the 
validity of the appraisers’ award, and the facts having been fully 
presented, it becomes our duty to reverse the judgment of the tr‘al court 
and render judgment in conformity with the arbitrators’ award; and 
it is accordingly so ordered. 

Reversed and rendered. 
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STEBBINS v. WESTCHESTER FIRE INS. CO. (No. 16174.) 
(Supreme Court of Washington. May 16, 1921.) 
197 Pacific Reporter 913. 


2. INSURANCE—FIRE POLICIES WILL BE CONSTRUED 
AGAINST INSURER. 


Insurance policies will be strictly construed against the insurer pre- 
paring them, and liberally construed in favor of the insured. 


(For other cases, see Insurance, Dec. Dig, § 146[3].) 


3. INSURANCE—ISSUANCE OF NOTICE OF SALE UNDER LIEN 
HELD NOT TO AVOID POLICY. 


Where a fire policy provided that it should be void if with knowledge 
of the insured foreclosure proceedings be commenced or notice given of 
the sale of the property by virtue of any mortgage or deed of trust and 
the agent of the insurer knew at the time of the issuance of the policy 
that a lien on the property had been declared, and that proceedings to 
foreclose the same were pending, the fact that notice of sale was given 
does not avoid policy on the ground of increased hazard, for the insurer, 
having specified mortgages and deeds of trust, is restricted thereto. 


(For other cases, see Insurance, Dec. Dig. § 328[14].) 


4. INSURANCE—GIVING OF NOTICE OF SALE IN PROCEED- 
INGS TO FORECLOSE LIEN HELD NOT TO AVOID POLICY. 


Where a fire policy provided that it should be void in case fore- 
closure proceedings be commenced or notice given of sale by virtue of any 
mortgage or deed of trust, and the insurer at he time it issued the policy 
knew that proceedings to foreclose a lien had been commenced, the fact 
of the giving of the notice of sale will not avoid the policy, in view of 
Laws 1915, p. 703, relating to representations, but the insurer is estopped 
to assert such contention. 


(For other cases, see Insurance, Dec. Dig. § 389[2].) 


5. INSURANCE—ADJUSTER MAY WAIVE FORMAL NOTICE OF 
LOSS. 


The adjuster of a fire insurance company may waive formal written 
notice of loss. 


(For other cases, see Insurance, Dec. Dig. § 556[2].) 


6. INSURANCE--WHERE CONTRACT FOR SALE OF PROPERTY 
REQUIRED INSURANCE FOR HIS BENEFIT, VENDOR EN- 
TITLED TO PRIORITY. 


Where a contract for the sale of land on installments required the 
purchaser to insure for the benefit of the vendor, and the purchaser, after 
the vendor had established a lien in litigation whereby he sought to for- 
feit the purchaser’s interest, insured the property in his own name, and 
on foreclosure sale there was a deficiency, the buildings having previously 
been destroyed, the vendor is entitled to priority to the proceeds of the 
policy over those claiming by virtue of assignments from the purchaser 
(the insured), for, regardless of whether the purchaser intended to pro- 
tect the vendor or not, his procuring of insurance was pursuant to his 
contract. 


(For other cases, see Insurance, Dec. Dig. § 580[2].) 
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Department 1. 

Appeal from Superior Court, Spokane County; David W. Hurn, 
Judge. 

Action by L. J. Stebbins against the Westchester Fire Insurance Com- 
pany, in which the estate of J. O. Pugsley, Gram & Barrett, and another 
asserted priorities to any recovery. [Ffrom a judgment in favor of plain- 
tiff, but giving the estate of J. OQ. Pugsley priority, defendant insurer ap- 
peals, and L, J. Stebbins appeals. Affirmed in all respects. 


Gram, Hull & Barrett and M. E. Mack, all of Spokane, for appellant. 
Caleb Jones, Danson, Williams & Danson, R. E. Lowe and H. G. 
Twomey, all of Spokane, for respondent. 


NEWPORT MINING CO. v, FIREMAN’S INS. CO. OF 
NEWARK, N. J. 


(Supreme Court of Wisconsin. May 31, 1921.) 
(183 Northwestern Reporter 161. 


1. INSURANCE—POLICY HELD TO COVER LUMBER UPON DE- 
SCRIBED PREMISES, WHETHER PILED IN THE OPEN OR 
UNDER COVER. 

Policy, insuring “lumber and building material located on property 
situate on” described land, /teld to cover all lumber and building material 
upon the described premises, whether piled in the open or under cover or 
in buildings, including that contained in partly completed houses. 

(For other cases, see Insurance, Dec. Dig. § 165.) 


Appeal from Circuit Court, Milwaukee County; John J. Gregory, 
Judge. 

Action by Newport Mining Company against Fireman’s Insurance 
Company of Newark, New Jersey. Judgment for plaintiff and defendant 
appeals. Affirmed. 


Action upon an insurance policy which reads: 

“Palms Mine Location, Newport Mining Company. $4,000 on lum- 
ber and building material located on property situate on section 14, town- 
ship 47 north, range 46, near Bessemer, Gegobic county, Michigan.” 


There was no dispute as to the description of the real estate on which 
the insured property was located, and the second amended answer ad- 
mitted all the allegations of the complaint, which stated a good cause of 
action upon the policy, but alleged that the policy covered only lumber 
piled in the open; that all the loss save $52.64 occurred on lumber con- 
tained in two partly finished dwelling houses situated upon the described 
premises; that the defendant did not know of the existence of such 
partly finished dwelling houses when the policy was issued; that it was 
the intention of the parties to cover only lumber piled inethe open, and 
that under the laws of Michigan a different rate from that on lumber in 
the open obtained on lumber and building material contained in a build- 
ing, but it does not state that the latter was higher, or what 
either rate was. It is alleged that the rate charged in the policy was for 
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lumber piled in the open. The court sustained a demurrer to the second 
amended answer, and entred judgment for plaintiff upon the pleadings. 
The defendant appealed. 


Seymour Edgerton, of Chicago, Ill. (Wangerin & Wengert, of Mil- 
waukee, of counsel’), for appellant. 

Fawsett & Smart and Edmund B. Shea, all of Milwaukee, for re- 
spondent. 


Vinjk, J. (after stating the facts as above). [1-3] It is obvious that 
the policy as written covered all lumber and building material upon the 
premises described, whether piled in the open or under cover or in build- 
ings. The defendant was twice permited to amend its answer, but it 
never: claimed that through fraud, mistake, or inadvertence the poilcy was 
not written as intended. It did not ask for a reformation of the contract, 
but alleged that the intention, expressed in the written policy, was that 
only Jumber in the open was covered by it. This constituted but a legal 
defense, the validity of which must be tested by the language of the con- 
tract entered into. It did not call for equitable relief by way of reforma- 
tion. Without reformation defendant could not, in an action at law, 
avail itself of the affirmative defense of mutual mistake in the execution 
of the contract. Casgrain v. Milwaukee County, 81 Wis. 113, 51 N. W. 88; 
Elofrson v. Lindsay, 90 Wis. 203, 63 N. W. 89; Miller v. Metz, 103 Wis. 
220, 79 N. W. 213; Schmidt v. Schmidt’s Estate, 123 Wis. 295, 101 N. W. 
678; Garage Equipment Mfg. Co. v. Danielson, 156 Wis. 90, 144 N. W. 
284; Jilek v. Zahl, 162 Wis. 157, 155 N. W. 909. 

Without an allegation of fraud, mutual mistake, or a prayer for ref- 
ormation of the contract, it was the duty of the court to construe the con- 
tract as written. As before stated, the written policy clearly covered lum- 
ber and building material contained in partly completed houses. 

Judgment affirmed. 
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MARINE. 


THE VIKING. 


PETROL TRAFFIC CO. er at. v. PROVIDENCE-WASHINGTON 
INS. CO. (No. 3498.) 


(United States Circuit Court of Appeals, Sixth Circuit. April 15, 1921.) 
271 Federal Reporter 801 


1. INSURANCE—MARINE INSURER, PAYING DAMAGE, SUB- 
ROGATED TO SHIPPER’S RIGHT OF ACTION AGAINST IT. 


An insurer of a steamer’s cargo, which paid the damage to the 
shipper after the sinking of the steamer, and took an assignment of 
the shipper’s cause of action, was thereby subrogated to the shipper’s 
right of action against the ship and its owner. 


(For other cases, see Insurance, Dec. Dig. § 606[3].) 


Appeal from District Court of the United States for the West- 
ern Divison of the Northern District of Ohio; John M. Killits, Judge. 

Libel in admiralty by the Providence-Washington Insurance Com- 
pany against the steamer Viking, her engines, boilers, etc., and the 
Petrol Traffic Company. From a decree for libelant, defendants ap- 
peal. Affirmed. 


L. C. Hinslea, of Cleveland, Ohio (Holding, Masten, Duncan & 
Leckie and F. L. Leckie, all of Cleveland, Ohio, on the brief), for ap- 
pellants. 

John B. Richards, of Buffalo, N. Y. (Brown, Ely & Richards, of 
Buffalo, N. Y., on the brief), for appellee. 


Before Knappen, Denison, and Donahue, Circuit Judges. 


KNAPPEN, C. J. [1] On May 18, 1915, a coal company 
shipped on board the steamer Viking, then lying at Buffalo, N. Y., 
a cargo of coal, in good order and condition, for transportation to Sault 
Ste. Marie, Mich., at an agreed rate of freight to be delivered to the 
consignee in like good order and without delay, dangers of naviga- 
tion only excepted. The Viking left Buffalo during the afternoon of 
May 18th, arrived at Toledo in the late afternoon of the next day, 
and moored at a dock in that harbor, where she remained until she 
sank at 5;30 a. m. on May 21st. The cargo was insured by the Prov- 
idence-Washington Insurance Company, which paid the damage, took 
an assignment of the shipper’s cause of action, and was thereby sub- 
rogated to the shipper’s right of action. Federal Insurance Co. v. De- 
troit, etc., Ins. Co. (C. C. A. 6) 202 Fed. 648, 651, 121 C. C. A. 58. This 
libel was then filed by the Insurance Company alleging two causes of 
action: First, the failure to deliver the cargo in good order; and sec- 
ond, a wrongful deviation in the voyage to Sault Ste. Marie, Mich., by 
going to Toledo. 

[2] As to the first cause of action, the answer alleged that the s‘nk- 
ing was caused by the negligence or mismangement of a member of 
the crew, and that claimants were accordingly exonerated by virtue of 
the Harter Act (Act Feb. 3, 1893, cfl 105, 27 Stat. 445; U. S. Comp. St. 
1916, § 8031), which relieves the vessel and her owners in case due 
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diligence has been exercised to make the vessel seaworthy and properly 
manned, equipped, and supplied; as to the second cause of action, that 
the proceeding to Toledo was for the purpose of picking up the 
steamer’s regular consort, in accordance with the usage of the trade 
and the custom on the Great Lakes. The District Judge found neither 
of these defenses sustained, and held the steamer liable accordingly. 

The question of seaworthingness arises out of this situation: The 
Viking was a freight boat of the single-deck type; i. e., she had but one 
main deck. When loaded, she sat low in the water and had but a small 
amount of freeboard. She was equipped with a 2%-inch siphon for 
discharging water from the bilge, suction being created by the introduc- 
tion of steam at a connection near the lower end of the siphon, whose 
outboard end was at the 14 foot 3 inch draft line. There was no valve 
in the siphon, except a plug cock (which could be operated only by a 
large monkey wrench) located in the bilge, possiby 2 feet above the 
keel and 10 or 12 feet below the working platform of the engine (the 
engine room was on the main deck), and was reachable by a descent of 
six or seven steps. There was no way of telling whether the stop cock 
was open, except by the direction of a certain mark from the plug 
cock. When the vessel left Buffalo, she was drawing 14 feet forward, 
and 13 feet 11 inches aft, and the freeboard end of the siphon was thus 
above the water line. On the 20th, she coaled at Toledo, thus increas- 
ing her draft to 14 feet 7 inches, and making the discharge end of the 
siphon about 3 inches under water. When the boat was raised, the 
stop cock was found open, and it is clear from the record that the sink- 
ing was due solely to this condition of the siphon. 

The District Judge, in rejecting the defense of seaworthiness. said 
that, in his judgment the boat— 
“was not seaworthy to be loaded more than 14 feet. It seemed to the 
court on the trial, and time has not removed this impression, that if this 
boat were to be so deeply loaded the most ordinary precaution to make 
her seaworthy would have been to have placed a cock near the point 
of discharge of the siphon where it would be readily accessible. With- 
out such an obvious and important, yet inexpensive, addition to her 
equipment, she cannot be said to have started from Buffalo in a sea- 
worthy condition when loaded so deeply. We do not believe that the 
Harter Act should be so construed as to pass to the cargo owner re- 
sponsibility for carelessness on the part of the crew when that carless- 
ness operates on a failure of ordinary prudence when furn‘shing equip- 
ment. To send this vessel on a voyage with her [outboard] siphon end 
under water, and with no safeguard save a cock so inaccessibly located 
and awkwardly operated as in this case, is without excuse under any 
reasonable construction of the Harter Act.” 


[3] This conclusion meets our approval. We do not think it open to 
the criticism that the District Judge supposed the boat left Buffalo with 
the discharge end of the siphon under water. The opinion was a mere 
summary memorandum, reciting no facts. Presumably, the court had 
in mind the situation after coaling at Toledo, after which the major 
part of the voyage was to occur, and which coaling was contemplated 
as a necessary part of the voyage. This being so, the situation is no 
different than if the coaling had been at Buffalo. The Southwark, 191 
U. S. 1, 7, 8, 24 Sup. Ct. 1, 48 L. Ed. 65; The R. P. Fttzgerald (C. C. 
A. 6) 212 Fed. 678, 683, 129 C. C. A. 214. 


[4] While there was testimony tending to show that such a siphon 
construction was seaworthy, it is not persuasive. The record impresses 
us otherwise, and that the more usual method was to have a globe valve 
on the inboard side of the vessel, reachable from the working platform, 
and which would plainly show whether it was open or closed. True, the 
testimony indicates that a vessel is not rendered unseaworthy by the 
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mere fact that the discharge end of the siphon is allowed to be under 
water, provided the stop cock therein, wherever located, is kept closed. 
The unseaworthiness as respects equipment lies in the fact that, if the 
valve is not kept closed and the outer end of the siphon remains un- 
der water, the ship is bound to sink sooner or later, if that condition 
continues long enough—coupled with the fact of inaccessibility of the 
stop cock and the practical impossibility of closing it after a few feet 
of water have entered the hold, and the greater danger that the open 
condition of the valve will be left unnoticed, if located where it can- 
not readily be seen and operated by the engine room crew. The fact 
that the boat passed official and other inspections is not conclusive of 
the fact of seaworthiness. The R. P. Fitzgerald, supra, 212 Fed. at 
pages 686, 687, 129 C. C. A. 214, and cases there cited. 

[5] Claimant contends, however, that this condition of the siphon, 
even if amounting to unseaworthiness, did not contribute to the sinking, 
for the reason that the engineer testified, without dispute, that when 
he arrived on deck, after being called by the watchman (all the re- 
mainder of the crew, as well as the master, being turned in for the 
night), the ship had so far settled that the water was pouring in, through 
the gangways, portholes, and over the deck; and it is accordingly ar- 
gued that, even had the valve been located near the discharge end of 
the siphon, its closing at this juncture would not have saved the ves- 
sel from sinking to the bottom. The watchman, who discovered the 
settling and called the engineer and master, was not produced (nor 
was any other member of the crew), and the defense of noncontribution 
assumes not only that the watchman called the engineer and master 
as soon as possible after he discovered the sinking condition, but that, 
when so discovered, the boat had settled to the point of letting the 
water through the gangways and portholes and over the deck, in the 
face of the natural improbability that a watchman actually on duty 
would have failed to notice that the boat was settling until the water 
was coming in freely to the extent stated. But if these assumpt‘ons 
are to be indulged there remains the greater probability that a visibly 
open valve, accessibly located, would have been discovered by the en- 
gine force long before water’ began to come in to an extent making 
complete sinking inevitable. 

[6-8] The defense of noncontribution also assumes that the open 
valve was due to negligent operation. The vessel being unseaworthy, 
to say the very least, liability cannot be escaped without the clearest 
showing that the disaster was bound to have happened despite the un- 
seaworthiness, and this burden we thnk not clearly sustained. As 
part of the evidence of seaworthiness, the claimant presented the tes- 
timony of the engineer, who answered in the affirmative this question: 

“Leaving Buffalo on this occasion, or before leaving Buffalo, can 
you state whether or not the stop valve, the safety valve, in the siphon 
pipe in the Viking was closed?” 

We assume that the witness meant that the stop cock was closed 
before and at the time the ship left Buffalo, and we assume that he 
thought such was the case. The view which the District Court took of 
this evidence does not appear; but, while it is not directly disputed, 
it is not convincing of the fact. In substance, the engineer’s testimony, 
taken as a whole, comes merely to this: That the last use which the en- 
gineer knew had been made of the valve was during the discharge of a 
cargo of corn, which immediately preceded the loading of the coal in 
question. There is no testimony of the actual closing of the valve, or 
that it was looked after or even thought of before the ship left Buffalo, 
or at any time after it was used during the discharge of the corn cargo 
until the ship was found to be sinking at the Toledo dock. The engineer 
knew of no use had of the siphon (or occasion for such use) after the 
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corn cargo had been unloaded. There had been no occasion to use the 
siphon at Toledo. The fires were put out in the middle of the fore- 
noon of the 20th, and the siphon could not have been operated after 
that time. The engineer knew of nobody who had opened the stop 
cock; on the contrary, he testified that none of the crew would admit 
any knowledge of it. The natural inference from the engineer’s testi- 
mony is that he had no affirmative recollection of closing the valve, 
but assumes that it was closed because it plainly should have been. The 
performance of that duty cannot be left to presumption. The Wild- 
croft, 201 U. S. 378, 388, 26 Sup. Ct. 467, 50 L. Ed. 794. As the dis- 
charge end of the siphon was out of water during the voyage from Buf- 
falo to Toledo, and, indeed, until the coaling was nearly completed on 
the 20th, water would, so far as appears, normally not have come in 
from the sea in such an amount as to be discoverable even in the hold. 

[9] It is not claimed that the valve was purposely left open on the 
boat’s departure from Buffalo, and thus that the failure to close it later 
was due to negligence in operation. The burden of showing that the 
valve was closed when the boat left Buffalo thus rested on the ship 
(International Nav. Co. v. Farr, 181 U. S, 218, 222, et seq. 21 Sup. Ct. 
591, 45 L. Ed. 830), and we think that burden not sustained. The ship 
being unseaworthy, it is unnecessary to consider the question of devia- 
tion. 

The decree of the District Court is affirmed. 


BOOLE v. UNION MARINE INS. CO., Lrmitep, Et aL. (Civ. 3784.) 


(District Court of Appeal, First District, Division 1, California. April 
11, 1921. Hearing Denied by Supreme Court June 9, 1921.) 


198 Pacific Reporter, 416. 


1. INSURANCE—POLICY MAY INCORPORATE LAW OF FOR- 
EIGN STATE. 


A contract by an insurance company made in one state and executed 
elsewhere may, by its terms, incorporate the law of another state and 
make its provisions controlling upon both the insurer and the insured. 


(For other cases, see Insurance, Dec. Dig. § 147[4].) 


2. INSURANCE — POLICY MAY STIPULATE THAT IT BE 
GOVERNED BY FOREIGN LAW. 


The general rule is that, in the absence of statutory prohibition, the 
parties may stipulate that the policy shall be construed and governed by 
the laws, usages, and customs of a foreign state, and such laws, usages, 
and customs as are applicable shall be deemed’ to be a part of the writ- 
ten contract. 


(For other cases, see Insurance, Dec. Dig. § 147[4].) 


3. INSURANCE — STIPULATION MAKING MARINE POLICY 
SUBJECT TO ENGLISH LAW NOT CONTRARY TO PUBLIC 
POLICY. 


A marine policy stipulation that the English law should govern in 
determining what should constitute a constructive total loss under the 
policy held not violative of public policy, notwithstanding the provisions 





232 Insurance Law Journal, Vol. 58. [Aug., 1921. 


of Civ. Code, §§ 2705, 2717, as to what constitutes a constructive total 
loss, such provisions not being mandatory upon the parties. 


(For other cases, see Insurance, Dec. Dig. § 147[4].) 


Appeal from Superior Court, City and County of San Francisco; 
George A. Sturtevant, Judge. 

Action by W. A. Boole against the Union Marine Insurance Com- 
pany, Limited, and another. From judgment for less relief than de- 
manded, and an order denying plaintiff's motion for new trial, plain- 
tiff appeals. Appeal from order denying new trial dismissed, and judg- 
ment affirmed. 


Samuel Knight, F. Eldred Boland, and C. Irving Wright, all of San 
Francisco, for appellant. 

Farnham P. Griffiths and McCutchen, Willard, Mannon & Greene, 
all of San Francisco, for respondents. 


Waste, P. J. Plaintiff sought to recover under two policies of in- 
surance issued by the defendants, covering. chartered freight on the oil 
barge Pinta, which was sunk in San Francisco Bay. The jury found 
that the barge was not such a constructive total loss as to entitle the 
plaintiff to recover under the terms of the policies, and returned a ver- 
dict in his favor for expenses incurred by him in raising the barge, but 
against him for the other sums asked. Judgment was duly entered. A 
motion for a new trial was made by plaintiff, and denied. 

The judgment on the verdict was entered June 19, 1914. Appeal 
therefrom was not taken until October 15, 1919. On the same day there 
was taken an appeal from the order denying the motion for a new trial, 
which was made on September 15, 1919. 

In this court the parties have proceeded upon the theory that the 
proper appeal to be considered is that taken from the order denying the 
motion for a new trial. We think not. The case falls squarely within 
the ruling of a recent decision of the Supreme Court, wherein it was 
held on facts identical with those presented in the case at bar that the 
only appeal to be considered was the appeal from the judgment. On 
the authority of that case, the appeal from the order denying the motion 
a a new trial is dismissed. Wilcox v. Hardisty, 177 Cal. 752, 171 Pac. 
947. 

The policies of insurance issued by the defendants to the plaintiff 
provide that all claims for loss shall be adjusted according to the Eng- 
lish law and practice, and that the settlement thereof shall be made in 
conformity with the laws and customs of England. Conceiving these 
clauses of the policies to govern the adjustment of the loss in this case, 
the court instructed the jury that the question of plaintiff’s r‘ght to re- 
cover under his claim of a constructive total loss must be determined 
by the laws-and customs of England, and that under such law there is 
a constructive total loss of a ship enly when the cost of repairs exceeds 
the value of the vessel when repaired. It was stipulated that this was 
a correct statement of the English law, which differs from the Cali- 
fornia law, which provides that a constructive total loss of a vessel oc- 
curs when the cost of repairs would exceed one-half the value of the 
vessel. Sections 2705 and 2717, Civ. Code. It. was admitted at the trial 
that the Pinta was not a constructive total loss under the English law, 
which was the basis of the court’s instruction, and the resulting judg- 
ment for the defendants. 

Appellant contends, in the first place, that the clauses of the insur- 
ance policies requiring that all claims for loss shall be adjusted in con- 
formity with the English law and practice, and that all settlements 
thereof must be made ‘n conformity with the laws and customs of Eng- 
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land, do not, either expressly or by implication, exclude the California 
Code provisions as to what constitutes a constructive total loss; but 
that the claims arising under such policies shall be settled in accordance 
with the laws and customs of England only when such laws and cus- 
toms are not in conflict with the provisions of the Code sections, which, 
he contends, are part of the insurance contracts. If the court shall con- 
clude that, upon a fair construction of the contracts of insurance, the 
clauses of the policies referred to exclude the California statute law, it 
is appellant’s contention in the second place that these clauses are void, 
as being in contravention of the-domestic policy of the state expressed 
in the Code sections. 


[1, 2] Contracts of insurance are not different from other contracts. 
In the absence of statutory provisions to the contrary, insurance com- 
panies have the same right as an individual to limit their liabil‘ty, and 
to impose whatever conditions they please upon their obligations, not in- 
consistent with public policy. 14 R. C. L. pp. 928-930. In cases of con- 
tract, it is well settled that the parties, by their own act and will, may 
agree to be bound by the law of a foreign jurisdiction, and such law will 
be enforced in the forum where the parties reside. Pritchard v. Nor- 
ton, 106 U. S. 124, 129, 1 Sup. Ct. 102, 27 L. Ed. 104. A contract by an 
insurance company made in one state and executed elsewhere may, by 
its terms, incorporate the law of another state and make its provisions 
controlling upon both the insurer and the insured. Mutual Life Insur- 
ance Co. of New York v. Cohen, 179 U. S. 262, 267, 21 Sup. Ct. 106, 45 
L. Ed. 181. 


The general rule is that, in the absence of statutory prohibition, the 
parties may stipulate that he policy shall be construed and governed by 
the laws, usages, and customs of a foreign state, and such laws, usages, 
and customs as are applicable shall be deemed to be a part of the writ- 
ten contract. 1 Joyce on Insurance, § 231d, p. 617; New York Life Ins. 
Co. v. Orlopp, 25 Tex. Civ. App. 284, 61 S. W. 336; 6 Cooley’s Briefs 
on the Law of Insurance, pars. 652, 653. 


[3, 4] We do not think the authorities relied upon by the appellant 
removed this case from the application of the general rule. Progresso 
S. S. Co. v. Marine Ins. Co., 146 Cal. 279, 79 Pac. 967, has no applica- 
tion, for the facts are different. In other cases the courts were con- 
struing the terms of insurance policies prohibited by express legislative 
enactments. In New York Life Ins. Co. v. Cravens, 178 U. S. 389, 20 
Sup. Ct. 962, 44 L. Ed. 1116, and in Equitable Life Ins. Soc. v. Pettus, 
140 U. S. 226, 11 Sup. Ct. 822, 35 L. Ed. 497, the statute of the state 
of Missouri was being considered, which provided that no policy of in- 
surance issued by any life insurance company authorized to do business 
in that state, should, after the payment of two full annual premiums, 
be forfeited or become void by reason of the nonpayment of such pre- 
miums, but should be subject to certain rules of commutation. As 
pointed out by the Supreme Court of the United States in the case last 
cited, the Missourj statute was mandatory and controlling. We find 
nothing in our own laws making the provisions of the Code defining a 
constructive total loss, in the case of marine insurance, mandatory upon 
the parties. Appellant has cited no cases so holding. We are not aware 
of any legislative declaration that would prohibit the parties to such an 
insurance policy from contracting that the law of England shall govern 
in the determination of what shall constitute a constructive total loss 
under such policy. It is the general rule in this state that, except where 
it is otherwise declared, the provisions of the Civil Code, with respect 
to the rights and obligations of parties to contracts, are subordinate to 
the intention of the parties when ascertained in the manner prescribed 
by the laws relating to the interpretation of contracts. The benefit of 
such provision may be waived by any party entitled thereto, unless such 
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waiver would be contrary to public policy. 


Section 3268, Civ. Code; 
Griffith v. N 


. Y. Life Ins. Co., 101 Cal. 627, 640, 36 Pac. 113, 40 Am. 
St. Rep. 96. 


The judgment is affirmed. 
We concur: Richards, J.; Kerrigan, !. 
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ACCIDENT AND HEALTH. 


GUFFEY v. CONTINENTAL CASUALTY CO. (No. 22970.) 
(Supreme Court of Kansas. May 7, 1921.) 
197 Pacific Reporter, 1098. 


(Syllabus by the Court.) 
1, INSURANCE — EVIDENCE INSUFFICIENT TO CARRY TO 
JURY ISSUE OF DEATH IN ASSAULT TO ROB WITHIN 

PROVISIONS OF POLICY. 

The plaintiff, to establish her claim that the deceased was killed by 
an assault upon him for the sole purpose of robbery, put upon the stand 
the only eyewitnesses to the tragedy, the man who killed him. His story 
was that he, a special agent for the railroad company, without any war- 
rant, attempted to get possession of a suit case carried by the deceased 
which he thought contained intoxicating liquor, and which he afterwards 
found did contain such liquor; that, after striking the deceased over 
the head with a rubber club in order to get the suit case, the deceased 
choked him until he was compelled to shoot in self-defense. Held, that 
from this testimony no proof or inference could be derived that the as- 
sailant had any intent to rob the deceased, and hence a demurrer to the 
plaintiff’s evidence was properly sustained. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 


Appeal from District Court, Dickinson County. 
Action by Hazel M. Guffey against the Continental Casualty Com- 
pany. Judgment for defendant on demurrer to the evidence, and plain- 
tiff appeals. Affirmed. ' 


Hurd & Hurd, of Abilene, for appellant. 
Crawford & Crawford, of Abilene, and Geo. R. Sanderson, of Chi- 


cago, Ill., for appellee. 


West, J. The plaintiff brought this action to recover on an insur- 
ance policy for the death of her husband. Charles Walter Howard, a 
Rock Island special officer, boarded an incoming Rock Island passenger 
train as it approached Herington. The deceased lived at Herington at 
a place directly west of where such trains stopped for a Missouri Pacific 
crossing, and on the evening in question when this train stopped there 
the deceased picked up his suit case and started to alight when he was 
accosted by Howard, who followed him and demanded the suit case which 
Guffey refused to give him. Guffey’s father testified that his son was a 
boiler maker for the Rock Island and lived due west of the crossing and 
the roundhouse; that in going from his house to his work he crossed 
to the roundhouse from where he lived; that on the day of the tragedy 
he had been to Kansas City; and that the train was due between 11 and 
12 o’clock. The plaintiff testified that her husband had been working 
for the Rock Island for about 11 years, and lived about 2% blocks due 
west from the shops; that there was a path which he usually walked in; 
that the vestibules were always open when the trains reached the cross- 
ing. Howard himself testified that on the evening in question when 
Guffey started to get off the train he told him they were not yet at the 
depot. He followed him— 
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“to get the suit case, or see what was in the suit case was what I was 
after. * * * Well, I told him to stop, I wanted his suit case, and 
he said ‘No,’ and I told him I was an officer, and he was under arrest. 
He kept on running, and I kept up with him and struck him on the head 
with a rubber club. He then whirled and grabbed me. I got away, and, 
seeing that I could not take him, I started back ‘away myself, and he 
grabbed me the second time and commenced choking me. I then reach- 
ed for my gun, seeing that I could not do anything else, as he had me 
fainting then and giving away, and in fear of my own life I put my gun 
against his stomach and poked him with it, thinking perhaps that he 
would realize what it was and turn me loose. But instead he kept on 
choking me. I then pulled the trigger. Q. On the 16th day of March, 
1918, what, if any, federal, state, county, or city office did you hold? A. 
Rock Island special officer. Q. What office if any, besides Rock Island 
special officer, did you hold at that time? A. None. Q. Did you have 
any warrant for the arrest of John Guffey? A. No, sir. Did you know 
John Guffey at the time you saw him on the train about to get off? 
A. No, sir. Q. Did you know where he lived or where he worked. A. 
No, sir. Q. 1 wish you would state just all that you said, and all that 
he said at the time he was attempting to get off the train as you have 
stated. «A. Well, when I first got on the train to ride down to the eat- 
ing house, he was about to get off, and I told him that was not the sta- 
tion, and he said he wanted to get off at the crossing. And I said, ‘Oh,’ 
and got back out of his way, and he p‘cked up the suit case, and I seen 
it was heavy, and, being trained by other officers how to tell booze, I 
asked him to let me see the suit case, and he said ‘No,’ and started to 
run. I then took after him telling him I was an officer and he was under 
arrest. * * * Q. You have stated that you were a special officer of 
the Rock Island Railroad Company. I wish you would state what your 
duties were as such officer. A. To guard company property. Mr. Doug- 
las, the day special officer at that time, told me that he was instructed 
by the chief of special service to instruct me and to watch all company 
property, and to watch the bootleggers—people bring[ing] in booze.” 

The policy sued on provided, among other things, that— 

“This policy does not cover any loss * * * if the injury caus'ng 
it resulted from the intentional act of the insured, or any other persons, 
excepting, however, assaults committed upon the insured for the sole 
purpose of burglary or robbery.” 

The court sustained a demurrer to the plaintiff's evidence, and from 
this ruling the appeal is taken. 

The special agent testified that after the shot he went to the yard 
office with the suit case and called a doctor. and told the yard crew to 
get a switch engine and take the wounded man to the station. “I then 
called up the city police and gave myself up.” On cross-examination 
he testified : 

“T was after the booze; yes; but the watch and money I knew 
nothing whatever about. Q. And what was your purpose in gett‘ng the 
booze or attempting to get it? A. I was told to watch for people with 
booze or bootleggers by the man left to instruct me, and was acting ac- 
cording to instructions.” 


He also testified that at the time of the shot he was unable to speak 
and acted in self-defense, and acted as he did because he considered 
himself in great danger. 

The father testified that the deceased had a bruise on his forehead, 
a large bruise, and the top of his head had been struck, and the blood 
was working out of his ears. Over the objection of the plaintiff the 
special agent was allowed to testify that he afterwards learned that the 
suit case contained “Whisky—that is, booze, different kinds of drink, all 
liquor.” 
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It is argued by the plaintiff that the assault showed the elements of 

taking property by force from the person of the deceased, putting him 
in fear, acting against his will, overcoming peaceable possession; that it 
was not the property of the taker; that he was not an officer and did 
not have a warrant for the arrest of the deceased. On the other hand, 
it is argued that the killing was brought about by the deceased himself 
who assaulted the special agent after he had retired from his first at- 
tack; that he walked some ten steps back to him. It is urged that there 
was no intent to rob and no felonious intent on Howard’s part, be- 
cause— 
“the officer certainly thought he had a right to take this contraband liq- 
uor. He wanted to turn it over to the authorities. That he had or had 
not the legal right to arrest the man having it in his possess‘on is beside 
the question. He thought he had, and so did Guffey. The entire case 
vindicates the good faith of Howard in seeking to take this liquor into 
his possession. His intent was to get the liquor and turn it over to the 
authorities. He had no intention feloniously to take or deprive Guffey 
of his possession. The entire testimony in the case negatives conclu- 
sively any felonious intent.” 


The plaintiff was compelled to put Howard on the stand, as there 
was no other. eyewitness to the tragedy, but, of course, being her wit- 
ness, his testimony cannot be consideréd as that of an adverse witness. 
Had he been called by the defense, it would doubtless have been a ques- 
tion for the jury whether his version of the affair was the true one or 
one made in view of his own interest and possible danger of criminal 
prosecution. But, while a party is not always and to all intents bound 
by all that his witness may say on the stand, usually he is not permit- 
ted to impeach him, and so this evidence as to Howard’s intent must be 
viewed as credible State v. Keefe, 54 Kan. 197, 201, 38 Pac. 302; 
Johnston v. Marriage, 74 Kan. 208, 86 Pac. 461, 87 Pac. 74, and note 
21 L. R. A, 418. 

[2] Robbery is larceny committed by violence to the person of one 
put in fear. State v. Segermond, 40 Kan. 107, 19 Pac. 370, 10 Am. St. 
Rep. 169. The statute provides: 

“Every person who shall be convicted of feloniously taking the 
property of another from h‘s person or in his presence, and against his 
will, by violence to his person or by putting him in fear of some im- 
mediate injury to his person, shall be adjudged guilty of robbery in the 
first degree.” Gen. Stat. 1915, § 3443. 


Three ingredients are essential: The use of force and violence, the 
taking from a person of another money or other personal property, and 
an intent to rob or steal. Matthews v. State, 4 Ohio St. 539; 7 Words 
& Phrases, Judicially Defined, p. 6259. It has been held that robbery 
embraces the same elements as simple larceny. Houston v..Common- 
wealth, 87 Va. 257, 12 S. E. 385. Our statute defines larceny as the 
felonious stealing, taking or carrying away of personal property. Gen. 
Stat. 1915, §§ 3448-3450. “Felonious” means that felonious intent which 
has been defined as an intent to deprive the owner not only tempor- 
arily, but permanently, of his property, without color of right or ex- 
cuse for the act, and to convert it to the taker’s use without the consent 
of the owner. In re Mutchler, Petitioner, 55 Kan. 164, 40 Pac. 283; 
State y. Shepherd, 63 Kan. 545, 66 Pac. 236, and 52 L. R. A. (N. S.) 
1014, note. ; 

“In robbery, as in larceny, it is essential that the taking of the goods 
be animo furandi, and unless the taking be with felonious intent it is 
not robbery.” 23 R. Cl. 1149, § 15. ° 


Of course, there can be no robbery under the statute without an in- 
tent permanently to deprive the owner of the property and to convert it 
to the taker’s use, and there is no construction which can reasonably be 
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put upon Howard’s testimony which would support the theory that he 
intended thus to take any of Guffey’s property and appropriate it to his 
own use. 


[1] It is quite plain that, clothed with a little brief authority which 
he greatly exaggerated, he intended to take the liquor which he thought 
was in Guffey’s suit case and use it for the purpose of prosecuting him. 
Tragic and needless as the killing was, it would be a distortion of tes- 
timony and a wresting of language to conclude that Howard acted with 
intent to rob Guffey. 


We conclude, therefore, and hold that the demurrer to the pla‘n- 
tiff’s evidence was rightly sustained, and that ruling is affirmed. 


All the Justices concurring. 


ANDERSON vy, MUTUAL BENEFIT HEALTH & ACCIDENT 
ASS’N. “(No. 13934.) 


(Kansas City Court of Appeals. Missouri. May 2, 1921. Rehearing 
Denied May 23, 1921.) 


231 Southwestern Reporter, 75. 


1. INSURANCE—EVIDENCE HELD SUFFICIENT TO TAKE TO 
THE JURY THE QUESTION WHETHER DISEASE RESULT- 
ED FROM ACCIDENTAL INJURY. 

In an action for disability benefits under ‘an accident insurance pol- 
icy, where the insurance company admitted insured had received an ac- 
cidental injury to his finger resulting in blood poisoning, testimony by a 
physician that the diabetes from which insured was suffering and which 
was still disabling him might have been, and in the physician’s opinion 
was, caused by the injury, is sufficient to take to the jury the question 
whether the disability from the disease resulted from the accidental in- 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 


2. INSURANCE — DISEASE RESULTING FROM ACCIDENTAL 
INJURY WITHIN ACCIDENTAL POLICY. 
If diabetes was an effect of insured’s accidental injury, a mere link 
in the chain between the accident and its effect, the condition of insured 
would be attributable to the accidental injury, and not the disease. 


(For other cases, see Insurance, Dec. Dig. § 466.) 


3. INSURANCE—INSTRUCTION ON ACCIDENTAL INJURY AS 

PROXIMATE CAUSE OF DISEASE HELD CORRECT. 

In an action on an accident insurance policy for disability Denefits 
during the time pee was disabled by disease, which the evidence 
showed could have ftsulted from the accident, an instruction that, if the 
jury found plaintiff was injured by accidental means and further found 
that as a direct result of his bodily injury he had been continuously 
_and wholly disabled since the date thereof, he could recover, was correct. 


(For other cases, see Insurance, Dec. Dig. § 669[10].) 





A.& H.] Anderson v. Mut. Ben. Health & Acc. Ass’n. 239 


4. INSURANCE — FRAUD BY AGENT IN SECURING RELEASE 

FROM INSURED IS QUESTION FOR JURY. 

In an action for disability benefits under and accident insurance pol- 
icy, where the dependent pleaded a release by insured, which the plain- 
tiff in reply alleged was procured by fraud of the agent of insured, the 
question of the agent’s fraud was one for the jury where there was evi- 
dence to support a finding of fraud. 


(For other cases, see Insurance, Dec. Dig. § 668[14].) 


5. INSURANCE — EVIDENCE ADJUSTER CANCELED POLICY 
AND THREATENED TO SUE INSURED HELD TO RAISE 
QUESTION OF VEXATIOUS REFUSAL TO PAY. 

In an action on an accident insurance policy, evidence that, after 
the insurance company had made certain payments to plaintiff, its ad- 
juster had taken the policy from plaintiff and canceled it and had 
threatened to sue plaintiff for accepting payments to which he was not 
entitled, Held sufficient to take to the jury the question whether the re- 
fusal of the company to pay disability benefits while insured was dis- 
abled by disease resulting from the injury was vexatious. 


(For other cases, see Insurance, Dec. Dig. § 668[1].) 


Appeal from Circuit Court Clinton County; A. D. Burnes, Judge. 
“Not to be officially published.” 


Action by Charles Anderson against the Mutual Benefit Health & 
Accident; Association. Judgment for the plaintiff, and defendant ap- 
peals, after which appeal John H. Anderson, as administrator of the 
plaintiff, was substituted as party plaintiff. Judgment affirmed. 


F. B. Ellis, of Plattsburg, for appellant. 


W. S. Herndon and R. H. Musser, both of Plattsburg, for re- 
spondent. 


ARNOLD, J. This is an action to recover benefits under the terms 
of a health and accident policy of insurance. 


On May 1, 1919, plaintiff purchased from defendant an insurance 
policy which specified benefits payable under the terms thereof for sick- 
ness or injury. On June 7, 1919, plaintiff was accidentally injured by 
mashing the third finger of h's right hand in turning a wagon, while 
laboring at concrete construction. Following the injury plaintiff at- 
tempting to work for two or three days, but was unable to do so. On 
the 10th day of June, 1919, Dr. P. M. Steckman lanced the injured finger 
and removed a great deal of pus therefrom, and thereafter plaintiff suf- 
fered from blood poisoning. In September, 1919, the attending physi- 
cian discovered that plaintiff was afflicted with diabetes. 

Defendant company paid plaintiff the sum of $200 under the policy 
for damages beginning August 16, 1919, and ending May 13, 1920, in 
payments of $50 each, 

The petition alleges that under the provisions of the policy defend- 
ant was to pay plaintiff as accident benefits for total disabiliy $20 per 
week for one day or more, and not exceeding 104 consecutive weeks, for 
loss of time resulting from bodily injury recelid through accidental 
means, which shall independently of all other cdMises, immediatey, con- 
tinuously, and wholly disable the insured, that from June 7, 1919, until 
September 18, 1920, plaintiff was totally disabled as a resillt of the in- 
jured finger independently of all other causes, and that defendant wrong- 
fully and willfully refuses to pay the balance due and vexatiousy re- 
quires plaintiff to litigate the same. Plaintiff asks judgment for $1,140 
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balance due, 10 per cent. statutory penalty for vexatious delay, and for 
reasonable attorney’s fee with interest and costs. 


The first amended answer is a general denial, and, further answer- 
ing, defendant admits the injury and resulting disability, also the pay- 
ments made as above stated, and states that on June 12, 1920, plaintiff 
in writing fully released defendant from all other obligations under its 
certificate of membership for or on account of the injury received about 
June 6, 1919, and sets out said release. 


Replying, plaintiff alleges that on June 2, 1920, defendant’s attorney 
wrongfully, falsely, and fraudulently deceived plaintiff as to his rights 
and benefits under the policy, and secured from plaintiff the surrender 
of said policy and the cancellation thereof by the payment by defendant 
of $50 and $I. 50 unearned premium, that said pretended release and set- 
tlement is null and void, and that the check for $51.50 was never cash- 
ed and was returned to defendant. 


The case was submitted to the court and jury upon the pleadings 
thus made. Verdict was for plaintiff in the sum of $1,340, less the sum 
of $200 already paid, or $1,140; for vexatious refusal to pay same, $——; 
for attorney’s fee, $200—total amount of verdict, $1,340. Defendant ap- 
peals. 

Since the trial of this cause in the circuit court, Charles Anderson 
has died, and John H. Anderson, administrator of his estate, has been 
substituted as party plaintiff. 


The simple basis of this suit is that defendant refuses to accept the 
theory that the diabetes from which plaintiff admittedly suffered was the 
direct result of the injury to the finger’ received on June 7, 1919. Sup- 
plemental thereto is the question of the validity of the written release 
executed June 12, 1920. Upon these two questions rests the determina- 
tion of this appeal. 

Plaintiff predicates his action upon the accident clause in the policy, 
and not upon the health clause, and defendant argues with much ability 
that the company already paid plaintiff more than was due him for the 
injury to the finger, and claims that the disability after the mashed fin- 
ger had healed was due solely to diabetes, for, which plaintiff could not 
recover under the injury clause of the policy. 

Defendant first complains that the court erred in overruling de- 
fendant’s instruction in the nature of a demurrer to the evidence. 


It was admitted in the answer that plaintiff received the injury al- 
leged, and by paying benefits therefor defendant admitted the damage 
Testimony of the physician who attended plaintiff tended to show that 
the diabetes from which plaintiff suffered might have been, and in his 
opinion was, the direct result of the injury to the finger, and this testi- 
imony is not refuted. There was also substantial evidence that the re- 
lease pleaded in defendant's answer was invalid. Further the testimony 
tended to show that plaintiff was totally disabled from work from: the 
date of the injury until September 21, 1920. 


[1] We can arrive at no other conclusion from a consideration of 
the evidence than that the court properly overruled defendant’s demur- 
rer to the evidence. And this conclusion is supported by the rulings in 
Powell v. Trav. Protective Ass’n, 160 Mo. App. 571, 140 S. W. 939, and 
in that case the court was guided by Jamison v. Casualty Co., 104 Mo. 
App. 306, 78 S. W. 812; Meadows v. Ins. Co., 129 Mo. 76, 31 S. W..- 578, 
50 Am. St. Rep. 427; Fetter v. Fidelity & Casualty Co., 174 Mo. 256, 
73 S. W. 592, 61 L. R. A. 459, 97 Am. St. Rep. 560; Powell v. St. L. 
& S. F. R.R., 229 Mo. 246, 129 S. W. 963. If the diabetes from which 
plaintiff admittedly suffered was the direct result of the injury to the 
finger alleged in the petition and admitted by defendant, then defendant 
was liable under the terms of the policy, about which there is no dispute. 
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It is said by eee J., in Driskell v. Insurance Co., 117 Mo. App. 
loc. cit. 370, 93 S. W. 882: 

“When suheaioe is introduced that points to the jury as the sole 
active force that brings into operation death producing agencies, the is- 
sue of proximate cause is one of fact for the jury, and not of law for 
the court. * * * Whether the insured was wholly or partially dis- 
abled at once by the accident was a matter that concerned the indemnity 
to be paid him for loss of time, and is not at all determinative of the 
right to recover upon a death claim. The intervening results of the 
injury are facts that should be received in evidence as bearing upon 
the solution of the principal issue of fact—the proximate cause of death 
—but, aside from this they have no other importance.” 


[2] Applying the principles thus enunciated to the case at bar, in 
the light of the testimony of the attending physician to the effect 
that diabetes might have been, and in his opinion was, the direct result 
of the injury to the finger and the resulting blood poisoning (which testi- 
mony was undisputed), it was a case for the wise cons‘deration of 
the jury. If the diabetes is an effect of the accidental injury, a mere 
link in the chain between the accident and its effect, the condition of 
plaintiff would be attributable to the accidental injury, and not to the 
disease. Western Commercial Trav. v. Smith, 85 Fed. 401, 29 C. C. A. 
223, 40 L. R.. A. 653; Trav. Ins. Co. v. Melick, 65 Fed. 178, 12 C. C. 
544, 27 L. R. A. 629; Railway v. Kellogg, 94 U. S. 469, 24 L. Ed. 
256. 

Defendant further complains that the trial court erred in giving in- 
structions numbered 1 and 2 on behalf of plaintiff. 

[3] Instruction No. 1 properly submitted to the jury the question 
hereinabove discussed in the following language: 


“That is, the jury therefore find and believe from the evidence that 
plaintiff, Charles Anderson, on the 7th day of June, 1919, received 
bodily injury if any, and that such bodily injury, if any, was received 
by accidental means, and further find and believe from the evidence 
that as direct and proximate result of sa‘d bodily injury he has been 
immediately, continuously, and wholly disabled since said date, and has 
suffered loss of time of h'’s occupation and labor, then the plaintiff 
is entitled to recover, and your verdict should be for the plaintiff.” 

Instruction No. 2, as to the amount properly recoverable if the 
jury found the facts included in instruction No. 1, logically follows the 
same, and is not error. 

[4] Instruction No. 3 properly informs the jury as to the law appli- 
cable to the charge of fraud in written release. The question of fraud 
and unfair dealing on the part of defendant’s agent was a question of 
fact for the determination of the jury under the law as defined by the 
court, and its submission to the jury was not error. 

[5] Defendant complains finally that error was committed by the 
court in giving instruction No. 4 for plaintiff, on the ground that there 
was no evidence, either direct or inferential, that the refusal to pay 
plaintiff was without reasonable grounds, or was vexatious. 

The language of the instruction is that— 

“If you shall believe from the evidence that the defendant * * * 
refused to pay the plaintiff the amount due him under the policy of in- 
surance in th's case, and that the same was done prior to the institution 
of this action, and still further find from all the facts and circumstances 
shown by the evidence that his refusal to pay was vexatious—that is, 
without reasonable cause—then you may allow plaintiff, in addition to 
the amount of your verdict, if any, on the policy, a sum not exceeding 
10 ‘per cent. in addition to your verdict on the policy, and a reasenable 
attorney’s fee, and you should return a verd‘ct for the aggregate sum 
if you find the issues for the plaintiff herein.” 
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The plaintiff testified that when defendant’s adjuster called upon 
him, at the time the final release was secured, the said adjuster took 
his policy, canceled it, and informed plaintiff that the company could 
sue him for having accepted payments to which he was not entitled. 
The adjuster denied this, but it raised the question of fair dealing on 
the party of the adjuster. We think this fact, with all the other facts 
and circumstances in the case authorized the submission of this question 
to the jury. The arbitrary action of the adjuster in taking up and can- 
celing the policy, coupled with his implied threat to sue, would be a fact 
tending to show the willful refusal of defendant to pay the amount re- 
coverable under the policy, while it may not be any evidence of the 
right to recover. The fact that defendant refused to pay the amount 
demanded by plaintiff, and elected to submit the matter to a determination 
by a lawsuit, might justly be considered an element in the question of 
vexatious delay, the solution of which would naturally follow the final 
determination of the suit on its merits; and defendant took its chances 
along with plaintiff relative thereto. 

In accordance with the views above expressed, and finding no re- 
versible error in the record, the judgment is affirmed. 

All concur. 


SACKETT v. MASONIC PROTECTIVE ASS’N OF WORCESTER 
MASS. (No. 21500.) 
(Supreme Court of Nebraska. May 16, 1921.) 


183 Northwestern Reporter 101 


(Syllabus by the Court.) 


INSURANCE — DEATH WHILE VOLUNTARILY AIDING A 
PEACE OFFICER IN PURSUIT OF ‘CRIMINALS NOT AS 
MATTER OF LAW A “VOLUNTARY EXPOSURE TO UN- 
NECESSARY DANGER.” 

The fact that the insured was killed while voluntarily aiding a 
peace officer in the fresh pursuit of persons reasonably suspected of 
having committed a crime, and seeking to escape, will not, as a matter 
of law, defeat recovery in an act‘on upon a policy of accident insurance 
under a provision thereof that the insurer shall not be liable in case 
of “voluntary exposure to unnecessary danger”; but the question 
whether, in performing his duty as a citizen, the insured incurred need- 
less risk is for the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 


Appeal from District Court, Cedar County; Graves, Judge. 


Action by Myrtle B. Sackett against the Masonic Protective Associa- 
tion of Worcester, Mass. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


R. J. Millard of Hartington, and Alfred S. Pinkerton, of Wor- 
cester, Mass., for appellant. 

J. C. Robinson of Hartington, and Frank P. Voter, of Laurel, for 
appellee. 
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Dorsey, C. The appellee brought this action to recover upon a 
policy of accident insurance carried by her deceased husband in the ap- 
pellant association, which provided that she, as his beneficiary, should 
be entitled to a certain sum in the event of his death. The defense was 
that the insured met his death in consequence of “voluntary exposure 
to unnecesary danger;” there being a provision of the policy relieving 
the appellant from liability in case of death so resulting. The appellee 
recovered a verdict and judgment. 

The insured was a physican in the town of Laurel, Nebraska. On 
June 14, 1918, he was shot and killed while driving the town marshal and 
three other persons in his automobile in pursuit of burglars. Between 
1 and 2 o’clock in the morning the marshal was called by telephone 
to come to town, and when he arrived in front of a certain store a 
light was flashed from within and he saw a man there. The marshal 
fired his revolver and went around the corner of the block to the alley 
in the rear of the store where two residents of the village were stand- 
ing. Dr. Sackett was coming toward them and remarked, “There he 
goes,” and then noticed a man about half a block south of them run- 
ning east. Dr. Sackett and the marshal pursued the man for a short 
distance and, after hunting around for him without success, returned 
to where they had been standing. Dr. Sackett then remarked, “Listen, 
there is a car there,” and in a moment they heard a no’se and saw a 
bright light. Dr. Sackett thereupon said that he would get his car, 
which was standing about 75 feet away, and the marshal stated that he 
was going to get some more shells and told Dr. Sackett to go and get 
his car. The marshal went to a near-by residerce and procured a re- 
volver, Dr. Sackett meanwhile going for h‘s car. 


He picked up the marshal and they started, with another man in 
the back seat. They took two other men into the car with them on the 
way down the street. The car which they were pursuing was about 
75 rods away. Dr. Sackett drove rapidly and they were gaining on the 
car ahead when a shot was fired, and the marshal, who saw the flash, 
but did not hear the report said: “Hold on, they are shooting back at us.” 
When Dr. Sackett’s car had come up within about 25 rods, the car ahead 
turned out to the right of the road and stopped. Dr. Sackett did not 
slacken speed, but caught up with the front car in an instant and stopped 
a little ahead of it on the left side of the road; the cars being only 
three or four feet apart. Dr. Sackett was sitting on the left side of the 
front seat with the marshal beside him. The occupants of the other car im- 
mediately began firing, and the marshal returned the fire. Dr. Sackett 
was shot and fatally wounded. There was no evidence that he spoke 
during the ride, or that he noticed the shot fired in their direction from 
the front car, or heard the marshal say that they were shooting back at 
them. The only remark made by Dr. Sackett of which there is any evi- 
dence was when he exclaimed that he was hurt. 


The ma‘n point urged for reversal is that the undisputed evidence 
just detailed makes out a clear case of “voluntary exposure to un- 
necessary danger,’ and that the trial court should have so held, as a 
matter of law, and dismissed the action. Counsel have cited, and we 
have found, no adjudicated case in which the act of a private citizen 
in going with an officer in pursuit of criminals has been considered in 
connection with such a clause in an insurance policy. The elements of 
the inquiry must be, first, whether, under the facts, Dr. Sackett volun- 
tarily exposed himself to danger, and second, whether it was an unnec- 
essary danger. To be voluntary his act in exposing himself to danger 
must have been intentional and of his own will. This, of course, implies 
he was conscious of the peril and purposed to incur it. That he was 
conscious of the danger could be shown by his acts or words at the 
time or, in the absence of such direct evidence, by circumstances in- 
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dicating that the danger was so apparent that a man of ordinary in- 
telligence must necessarily have known of its existence. Evidence is 
lacking of acts or words on his part such as would specifically show 
that Dr. Sackett was conscious of the danger. Were the circumstances 
such as to impute that knowledge to him as a man of ordinary intelli- 
gence! 


There can be no doubt that when he offered to drive the marshal 
in his car, and while the preparations were going on, Dr. Sackett knew 
that the purpose was to ovetake the car ahead, if possible, and to capture 
the men seeking to escape in it, who were presumably burglars who had 
broken into the store. There js no evidence that any one in his car, 
other than the marshal, was armed, but he knew that the marshal 
deemed it necessary to be armed. As a reasonable man Dr. Sackett must 
have foreseen the possib‘lity of resistance on the part of the supposed 
fleeing criminals, that physical force might be required to stop and de- 
tain them, and the firearms might be brought in play. The danger, in 
our op‘nion, was obvious, and kowledge thereof must be attributed to 
Dr. Sackett at the time the pursuit was started. Furthermore, the cir- 
cumstances indicate that he exposed himself voluntarily to the danger. 
The suggestion that his car be used came from him. While the marshal 
told him to get it, this was not a command, but an acquiescence ‘n and 
acceptance of his previous offer. There is nothing to support the in- 
ference that he was coerced against his will to take his car and go. 


Was it “unnecessary danger” within the true meaning and _ inter- 
pretation of the language relied upon to defeat the policy? That question 
should be answered in view of what should reasonably be deemed to 
have been within the contemplation of the parties to the insurance con- 
tract In placing therein a clause defeating liability in case of “volun- 
tary exposure to unnecessary danger,” the intent was to establish a 
reasonable limit and check upon the insured in order to protect the in- 
surer against reckless acts and ventures in which the insured might 
engage, beyond the sphere of his ordinary avocation and mode of life. 
Whether any particular hazard to which he exposed himself was nec- 
essary is to be determined, however, with reference, not only to his or- 
dinary activities, but also to those unusual situations and emergencies 
which are likely to confront any person in the performance of his duty 
as a citizen. The law gives every citizen the right, when crime has 
been committed in his presence or within his knowledge, to assist in the 
pursuit and apprehension of those detected in its commission or under 
reasonable suspicion of fleeing from justice after perpetratating the un- 
lawful act. Kennedy v. State, 107 Ind. 144, 6 N. E. 305, 57 Am. Rep. 
99; Brooks v. Commonwealth, 61 Pa. 352, 100 Am. Dec. 645. And 
the moral duty to lend aid under such circumstances becomes a legal 
duty when the citizen is called upon by a peace officer. Rev. St. 1913, 
§ 8744. 

In the interest of the safety and well-being of society, men should 
not be deterred from the willing performance of that duty through fear 
that, in so doing, they will overstep the bounds of prudence and forfeit 
their rights under insurance contracts. The law regards such contracts 
as made with reference to the perils incident to the fulfilment by the 
insured of his obligation to assist in bringing criminals to justice. Such 
hazards do not come within the definition of “unnecessary danger.” The 
rule is well settled that exposure to danger in the effort to save human 
life is not “exposure to unnecessary danger” within the meaning of the 
clause under consideration. Da Rin v. Casualty Co. of America, 41 
Mont. 175, 108 Pac. 649, 27 L. R. A. (N. S.) 1164, 137 Am. St. Rep. 
709. We think there is equally strong ground to hold, by analogy, that 
the duty of the citizen to act for the preservation of society itself by 
helping to pursue and take criminals into custody is none the less ur- 





A: & H.] Porter v. Commonwealth Casualty Co. 245 


gent and controlling. Public policy forbids that contracts should be 
given a construction tending to discourage that sense of duty which 
should, in either case, be instinctive with every citizen. For that 
reason, the risk incurred in the performance of such duty does not, 
as a matter of law, constitute “exposure to unnecessary danger,” but 
in every case arising under such conditions it will be for the jury to say 
whether the insured exposed himself so wantonly and recklessly as to 
have subjected himself to needless risk. 

Certain instructions given by the trial court are criticized, but, in 
view of the conclusion hereinbefore reached, they were not objectionable. 
There being no error in the record, we recommend that the judgment be 
affirmed. 


Per Curium. For the reasons stated in the foregoing opinion, the 
judgment of the district court is affirmed, and this opinion is adopted 
by and made the opinion of the court. 

Affirmed. 


PORTER v. COMMONWEALTH CASULTY CO. 
(Supreme Court of Pennsylvania. May 16, 1921.) 
113 Atlantic Reporter 688 


1. INSURANCE—FAILURE TO NOTIFY SOCIETY OF CHANGE 
IN OCCUPATION NO DEFENSE, WHERE HAZARD WiAS 
NOT INCREASED. 


Where by-laws of beneficiary society gave it the right to cancel the 
certificate on change of employment by member if the new employment 
augmented the risk, and required the member to notify the society in 
such case, the member’s failure to give notice of change in occupation 
was no defense in action on certificate, where the change in occupation 
did not increase the hazard. 


(For other cases, see Insurance, Dec. Dig. § 748.) 


Appeal from. Court of Common Pleas, Huntingdon, County; Thomas 
F. Bailey, Judge. 

Action by Rebecca H. Porter against the Commonwealth Casualty 
Company. Judgement for plaintiff, and defendant appeals. Affirmed. 

See, also, 267 Pa. 410, 110 Atl. 153. 


Argued before Moschizisker, C. J.., and Walling, Simpson, Kephart, 
Sadler, and Schaefer, JJ. 


C. William Freed, of Philadelphia, for appellant. 
W. M. Henderson, of Huntingdon, for appellee. 


SADLER, J. The Fraternities Accident Order issued a member- 
ship certificate to plaintiff's husband, which provided for the payment of 
a certain sum in case of death “through external, violent and accidental 
means.” The obligations of the order were subseqently assumed by de- 
fendant. Jones v. Commonwealth Casualty Co., 255 Pa. 566, 100 Atl. 
450. Porter later met with an injury resulting in death, and his widow 
brought this action to recover the benefits agreed upon Under proper 
instructions, the jury found the loss was occasioned by an accident, 


16——-Vol. LVIII. 
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and as to the correctness of this conclusion there seems to be little dis- 
pute. The real controversy centered upon the nature of the employment 
of deceased at the time of death, it being contended the hazard had been 
increased by a change of occupation after the issuance of the certificate, 
which, under the circumstances, relieved the defendant of liability. 


The laws of the order classified those admissible to membership. 
Certain persons were made ineligible; and others, engaged in designated 
trades, were excluded. Those employed in various named lines of work 
were divided into groups based on the supposed risk, and the rates 
charged were thus fixed. Provision was made for changes of vocation 
which increased the hazard of loss, in which case the member was 
directed to apply for leave, to named officers, so that a new classi- 
fication could be determined upon, and the rate adjusted. The order 
reserved the right, under section 52 of its by-laws, to cancel the cer- 
tificate if the new employment augmented the risk, and, where enhanced, 
it was the duty of the insured to notify the Grand Secretary. In the 
application for membership, it was stipulated by the insured: 


“T understand the classification of risks, and agree that for any in- 
jury received in any occupation or exposure classified by this order as 
more hazardous than above stated, I, or my beneficiary, as the case 
may be, shall be entitled to receive only the benefits provided for in the 
laws of the order.” 


[1] When Porter applied for membership he gave his occupation as 
a merchant “with usual store duties,” not including, however, “porter 
work or driving wagon.” At the time of his death he was employed 
as janitor of a small school, “doing manual labor.” Neither of these 
kinds of work was expressly classified in the manual of the order, and 
from it alone no determination could be made as to the question of in- 
creased hazard. Plaintiff contended the difference in duties performed 
was not such as enlarged the possibility of loss, and the jury, upon 
ample evidence and with proper instructions, so found. It likewise 
concluded the deceased was not engaged in “porter work,” a prohibited 
calling under the certificate issued to him. All questions of fact in- 
volved were passed upon adversely to defendant, and the matters at is- 
sue were clearly to be determined by it, and not by the court as a matter 
of law. There is no merit in defendant’s contention that it was en- 
titled to a verdict because of the failure of plaintiff to give notice of his 
change in occupation, since, the jury found the hazard was not increased 
and it was only in such case that this was required. 

[2-4] The first eight assignments of error are directed to the ad- 
mission of testimony, or complain of the refusal to strike matters ob- 
jected to from the record. In none is the evidence excepted to set 
forth—a plain violation of the rules of court. The ninth and tenth 
complain of a failure to give binding instructions for defendant. This 
could not have been done as the result to be reached was dependent upon 
the determination of questions of fact. For like reason, judgment could 
not have been entered non obstante veredicto, and the eleventh assign- 
ment based on this refusal, is also overruled. 


The judgment is affirmed. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


EWEN v. AMERICAN FIDELITY CO. (No. 116.) 
(United States Circuit Court of Appeals, Second Circuit. March 2, 1921.) 
271 Federal Reporter 848 


2. INSURANCE— EXISTENCE OF SURETY COMPANY HELD 
TO HAVE TERMINATED TWO YEARS AFTER INJUNC- 
TION AGAINST CONTINUING BUSINESS. 

Under the Illinois Surety Company Act, which made such a company 
subject to Act of July 1, 1874 (Hurd’s Rev.. St. 1917, c. 73, §§ 11-19), in 
regard to the dissolution of insurance companies, providing that such 
companies should become extinct by ceasing to do business for one year 
and that when their charters expired or became forfeited by nonuser the 
company should be continued a body corporate for two years for the pur- 
pose of prosecuting and defending suits against them, a surety company 
ceased to exist two years after the entry of a decree against it enjoining 
it from transacting any further business and appointing a receiver to close 
up its affairs. 

(For other cases, see Insurance, Dec. Dig. § 49.) 


4. INSURANCE — ENJOINING CONTINUANCE OF BUSINESS 
OF SURETY COMPANY HELD “ FINAL DECREE” AND 
NOT “INTERLOCUTORY DECREE.” 

In a suit for the dissolution of an insolvent surety company and the 
appointment of a receiver, a decree, reciting that the court, being fully 
advised in the premises, restrained the surety company from further 
prosecution of its business and its officers from interfering with its 
records, and which was based not only on the bill and petition and an- 
swer but also upon oral proof in open court, is a “final decree’ which de- 
termines the existence of the corporation, not merely an “interlocutory 
order,” which is one made pending cause and before final hearing on the 
merits and where further action is necessary for the object of maintain- 
ing the status quo. 

(For other cases, see Insurance, Dec. Dig. § 49.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Final Decree or Judgment; Interlocutory Decree or Judgment.) 


6. INSURANCE — PROVISO AGAINST RELIEF FROM LIA- 
BILITY HELD NOT TO AUTHORIZE JUDGMENT AGAINST 
DISSOLVED SURETY COMPANY. 


A provision in Insurance Company Law, § 13, that the dissolution of 
the company by ceasing to do business shall not relieve it from liabilities 
to any of its creditors, does not authorize the entry of judgment against 
a surety corporation more than two years after it had been enjoined 
from doing further business when such judgment was prevented, not 
by section 3, which contained the proviso, but by section 4, continuing 
the corporate powers for two years for settling its affairs. 


(For other cases, see Insurance, Dec. Dig. § 49.) 
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In Error to the Distrcit Court of the United States for the South- 
ern District of New York. 

Action by John Ewen against the American Fidelity Company. 
Judgment for defendant, and plaintiff brings error. Affirmed. 


Before Rogers, Hough, and Manton, Circuit Judges. 


Wilder, Ewen & Patterson, of New York City (John Ewen and Wil- 
liam R. Wilder, both of New York City, of counsel), for plaintiff in 
error. 

Gleason, Vogel & Proskauer, of New York City (Joseph M. Pros- 
kauer and Wesley S. Sawyer, both of New York City, of counsel), for 
defendant in error. 


ARIZONA MUT. AUTO INS. CO. v. BISBEE AUTO CO. (No. 1846.) 
(Supreme Court of Arizona. May 12, 1921.) 
197 Pacific Reporter 980 


2. INSURANCE—SUBAGENT HELD A “LOCAL AGENT” WITH- 
IN STATUTES PROVIDING FOR SERVICE UPON LOCAL 
AGENTS. 

A subagent appointed by a general agent of an insurance ‘company 

to solicit insurance held a “local agent” within Civ. Code 1913, par. 442, 

providing for service upon “local agent” of a corporation, and Rev. St. 

1895, Art. 1223, providing for service of citation upon “local agent” of a 

foreign corporation (citing Words and Phrases, Local Agent.) 


(For other cases, see Insuranee, Dec. Dig. § 62711[,) 


Appeal from Superior Court Cochise County; A. G. McAlister. 


Judge. 
Action by the Bisbee Auto Company against the Arizona Mutual In- 
surance Company, a corporation. Default judgment for plaintiff, and 


from the judgment and order denying the motion to vacate and set aside 
the default and judgment defendant appeals. Affirmed. 


R. E. Sloan and C. R. Holton, both of Phoenix, for appellant. 
Flanigan & Murray, of Bisbee, for appellee. 


LEONE’S CASE. 
(Supreme Judicial Court of Massachusetts. Suffolk. May 31, 1921.) 
131 Northeastern Reporter 96 
2. INSURANCE—FAILURE TO DISCLOSE LACK OF IDENTITY 


BETWEEN CORPORATION AND PARTNERSHIP HELD TO 
INVALIDATE CONTRACT. 


The identity of insured is a material fact, and the failure of an ap- 
plicant for employers’ liability insurance to disclose that the W. D. S. 
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Company, a partnership employing the men who were to be protected 
was not the W. D. S. Company, a corporation, to which the policy was 
issued, was a fraud in law, invalidating the contract at the election of 
the insurer. 


(For other cases, see Insurance, Dec. Dig. § 262.) 


Appeal from Superior Court, Suffolk County. 

Proceeding under the Workmen’s Compensation Act by Frank Le- 
veroni, administrator of Enrico Leone, to recover compensation for his 
death, opposed by the W. D. Smith Company, employer and the Travel- 
ers’ Insurance Company and Employers’ Liability Assurance Corporation, 
the alleged insurers. Compensation was denied, and from the decree, 
and an order denying a motion for jury trial, the claimant appeals. 
Affirmed. 


The questions before the Industrial Accident Board were whether 
the employer was a subscriber with either of the insurance companies, 
and the question of dependency. A member of the Board found that the 
employer was not’ insured by either company, and his decision was 
adopted and affirmed by the Board. 


Samuel L. Bailen and Frank Levoroni, both of Boston, for plain- 
tiff. 

Walter I. Badger and Louis C. Doyle, both of Boston, for Travel- 
ers’ Ins. Co. 


BAKER v. NORTHERN ASSUR. CO., LIMITED, OF LONDON, 
ENG. (No. 113.) 


(Supreme Court of Michigan. June 6, 1921.) 
183 Northwestern Reporter 61 


1. INSURANCE—INSURER BOUND BY AGENT’S NOTICE AS 
TO INSURED’S TITLE IN INSURED AUTOMOBILE. 
Insurer was bound by notice to agent that the title to insured automo- 

bile was not in the insured, but had been reserved in seller, who had 

sold automobile to insured by a conditional sale contract; the notice to 
the agent being notice to his principal. 


(For other cases, see Insurance, Dec. Dig. § 378{[1].) 


2. INSURANCE — AUTOMOBILE POLICY ISSUED TO BUYER 
UNDER CONDITIONAL SALE CONTRACT VALID, \NOT- 
WITHSTANDING RESERVATION OF TITLE IN SELLER. 
Automobile insurance policy, issued to buyer of automoblie under a 

conditional sale contract in which seller had reserved tite until payment 

of purchase price, was valid, notwithstanding reservation of title in seller, 
if the agent made no inquiry as to the state of the title. 


(For other cases, see Insurance, Dec. Dig. § 288[2].) 


3. INSURANCE — BUYER OF AUTOMOBILE UNDER CONDI- 
TIONAL SALE CONTRACT 'HAD INSURABLE INTEREST 
IN AUTOMOBILE. 

Buyer of automobile, under a conditional sale contract in which 
seller reserved title in itself pending payment of purchase price, had 
an insurable interest in the automobile. 


(For other cases, see Insurance, Dec. Dig. § 115{6].) 
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4. INSURANCE—AUTOMOBILE POLICY PROCURED BY BUY- 
ER VALID, NOTWITHSTANDING POLICY PREVIOUSLY 
ISSUED TO SELLER COVERING BUYER’S INTEREST. 


Automobile policy issued to buyer under conditional sale contract in 
which seller had reserved title pending payment of purchase price was 
valid, though seller had previously procured insurance on buyer’s in- 
terest in the automobile, where subsequent policy issued to buyer with- 
out knowledge of policy previously issued to seller. 


(For other cases, see Insurance, Dec. Dig. § 288[1].) 


5. INSURANCE — CONDITIONAL SELLER’S POLICY HELD 
VOID AS TO THE EXTENT OF BUYER’S INTEREST IN 
VIEW OF OTHER POLICY ISSUED TO BUYER. 

Where automobile policy issued to seller under conditional sale 
contract provided that policy should be void “if at the time a loss occurs 
there be any other insurance covering against the risks assumed by this 
policy which would attach if this insurance had not been effected,” the 
policy was void to the extent of buyer’s interest therein, where buyer 
without knowledge of policy, procured insurance on the automobile. 


(For other cases, see Insurance, Dec. Dig. § 366[7].) 


6. INSURANCE — INTEREST RECOVERABLE, THOUGH NOT 
CLAIMED IN DECLARATION AND NO PROOF OFFERED. 


Insured, suing on policy for destruction of automobile, was entiled 
under the statute, to interest on the amount recovered from the time 
when the loss was payable under the terms of the contract, though in- 
terest was not claimed in the declaration, and no proof was offered as 
to amount thereof. 


(For other cases, see Insurance, Dec. Dig. § 598.) 


Error to Circuit Court, Wayne County; Frank D. M. Davis, Judge. 

Action by Charles E. Baker, against the Northern Assurance Com- 
pany, Limited, of London, England, a foreign stock company. To re- 
view judgment for plaintiff giving him insufficient relief, he brings error. 
Reversed and remanded, with instructions. 


Argued before Steere, C. J., and Fellows, Stone, Clark, Bird, 
Sharpe, and Wiest, JJ. 


Friedman & Meyers, of Detroit (C. F. Gates, of Sandusky, of 
counsel), for appellant. 

Frederick J. Ward, of Detroit (Robert E. Plunkett, of Detroit, of 
counsel), for appellee. 


SuHarpe, J. The plaintiff, on July 21, 1917, sold a Jordan touring 
car to Louis J. Schuster under a conditional sale contract. On the same 
day he obtained a policy insuring him against loss by fire, theft, and 
transportation from the defendant company to the amount of $1,800. 
An indorsement thereon reads; 

“It is understood that the automobile described in this policy has 
been sold by the said Charles E. Baker to the said Louis J. Schuster, 
under a conditional sale contract, a copy of which shall be furnished 
to this company by the said vendor on demand. 

“Loss, subject to all the terms and conditions of this policy, shall 
be payable to the said vendor and the said vendee as their respective 
interests may appear.” 

On July 23, 1917, Schuser, without knowledge of this policy obtained 
one in the Westchester Insurance Company, covering the same risk, in 
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the sum of $1,700. This policy contained a warranty that the title to 
the car was in Schuster, and that it was not mortgaged or otherwise 
incumbered. 

The automobile was destroyed by fire on November 12, 1917. 
Schuster was at that time owing plaintiff $648.72 on the purchase price. 
The plaintiff notified the defendant’s agent of the fire, and furnished 
proofs of loss as required by the policy. The defendant declining to pay, 
Schuster assigned his interest in the policy to plaintiff, who brought 
suit thereon. Schuster had theretofore, and before he knew of plaintiff’s 
insurance, made claim under his policy, but such claim was apparently 
abandoned, and the policy returned to the company. 

The case was tried before the court without a jury. Findings of 
fact and conclusions of law were filed. The sixth finding of fact reads; 


“That at the time Shuster went to get his insurance in the West- 
chester Fire Insurance Company, he told the agent, Goldberg, that he 
had purchased the car on time, which was giving him notice that he was 
not the sole and unconditional owner. of the car.” 


To this and the court’s ‘conclusion as matter of law that plaintiff 
could recover but the $648.72 yet due him from Schuster the plaintiff 
prepared amendments and filed exceptions to the refusal to grant same. 

The claims of the plaintiff for reversal may be thus stated; 

(1) The Westchester policy was void because Schuster was not 
the sole and unconditional owner of the car. 

(2) Even if valid the insurance thereunder would not attach, by 
reason of Schuster’s interest being covered by the policy sued on. 

[1, 2] 1. It is insisted that the sixth finding of fact, above quoted, 
is not supported by the evidence. We think the finding in no way con- 
trolling. Either Schuster advised Goldberg of the state of the title or he 
did not. If he did, notice to the agent was notice to his principal, and 
the company is bound thereby. Pollock v. German Fire Insurance Co,, 
127 Mich. 460, 86 N. W. 1017; Simpson v. Ohio Farmers’ Ins. Co., 184 
Mich. 547, 151 N. W. 610. If he did not, as it does not appear that the 
agent made any inquiry as to the state of the title, the policy would 
be valid. This question is settled in this state by the decision in Cross- 
man v. American Ins. Co., 198 Mich. 304, 164 N. W. 428, L. R. A. 1918A, 
390. At page 307 of 198 Mich., at page 428 of 164 N. W. (L. R. A. 1918A, 
390), it is said: 


“The testimony is undisputed that the application for this insurance 
was verbal, and that Mr. Craig was not inquired of as to the state of his 
title. There is no claim of any fraud practiced by him, or any deceit 
on his part. Under the holdings of this court, he was not required, un- 
der these circumstances, to show the exact condition of his title.” 


Many cases are cited in support of this holding. 

[3-5] 2. Schuster had an insurable interest in the automobile as 
well as plaintiff. Crossman v. American Ins. Co., supra. The fact that 
plaintiff had procured insurance on Schuster’s interest would not avoid 
the policy afterwards issued to Schuster himself when obtained by him 
in ignorance of that fact. The interest of Schuster under plaintiff’s 
policy was voided when protected by the policy secured by him. Plain- 
tiff’s policy contains a provision that it shall be null and void: 


“If at the time a loss occurs there be any other insurance covering 
against the risks assumed by this policy which would attach if this in- 
surance had not been effected.” 


We find no error in the conclusion of the trial judge that, as Schus- 
ter’s interest was fully protected in the policy issued to him and in force 
at the time of the fire, the policy issued to plaintiff and here sued on was 
void to the extent of Schuster’s interest therein. 
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[6] 3. No finding was made by the trial judge as to interest, nor 
was any allowed plaintiff in the judgment entered. In the findings re- 
quested by plaintiff, his counsel asked for interest at the legal rate. In 
amendments to the findings as made, he made a similar request, and 
preserved the question by proper exception and assignment of error. 
Defendant’s counsel insist that no interest should be allowed because 
not claimed in the declaration, and no préof offered as to the amount 
of it. The statute fixes the rate. The policy fixed the time when the 
loss should be payable. Interest is recoverable on the amount in de- 
fault from the date when it should have been paid. Manistee Naviga- 
tion Co. v. Filer, 185 Mich. 302, 307, 151 N. W. 1025. 

For this error the judgment must be reversed, with costs to plain- 
tiff, and the cause remanded for a new trial, or other proceeding in 
harmony with this opinion. 


EMPLOYERS’ LIABILITY ASSUR. CORPORATION, Limitep, v. 
AMERICAN PACKING CO. (No. 21757.) 


(Supreme Court of Mississippi, Division A. May 30,1921.) 
88 Southern Reporter, 481. 


(Syllabus by the Court.) 

1, INSURANCE—INJURY TO EMPLOYEE HELD NOT WITHIN 
“VESSEL HAZARD” CLAUSE OF ACCIDENT INSURANCE 
CONTRACT. 

In an employer’s accident insurance contract excluding liability for 
injury to employees of a packing plant received through “vessel hazard,” 
where the employee was repairing an idle boat at plant premises and 
was injured by a kettle top in the plant building while on mission in 
connection with repairing the boat, such injury was not within the “ves- 
sel hazard” clause. . 

(For other cases, see Insurance, Dec. Dig. § 435.) 


2. INSURANCE — EMPLOYEE IN DESIGNATED CLASS HELD 
COVERED WHERE PREMIUM DETERMINED ON ESTI- 
MATED COMPENSATION OF EMPLOYEES. 


In an employer’s accident insurance contract an employee in a de- 
signated class is covered by the policy where the premium is to be de- 
termined and paid upon basis of estimated compensation of employees. 


(For other cases, see Insurance, Dec. Dig. § 435.) 


Appeal from Circuit Court, Harrison County; D. M. Graham, Judge. 
_ Action by the American Packing Company against the Employers’ 
Liability Assurance Corporation, Limited. Judgment for plaintiff, and 
defendant appeals. Affirmed. 


Carl Marshall, of Gulfport, for appellant. 
White & Ford, of Gulfport, for appellee. 





Evans v. Illinois Surety Co. 


EVANS et av. vy. ILLINOIS SURETY CO. 


“ STATE OF OHIO y. HOPKINS. (No. 13802.) 
(Supreme Court of Illinois. April 21, 1921. Rehearing Denied June 
10, 1921.) 


131 Northeastern Reporter, 262. 


4. INSURANCE — OTHER STATUTES HELD INCORPORATED 

BY REFERENCE IN SURETY ACT. 

By Surety Act, § 14, providing that corporations “formed under it 
shall be subject to the act governing corporations for pecuniary bene- 
fit, so far as not inconsistent with the provisions of Surety Act, and also 
subject to the provisions of the act in regard to dissolution of insur- 
ance companies, General Incorporation Act and Insurance Dissolution 
Act are by reference incorporated into Surety Act. 

(For other cases, see Insurance, Dec. Dig. § 42.) 


5. INSURANCE — RELATIVE TO SUBSEQUENT BREACH, 
OBLIGATION OF SURETY COMPANY ON BOND HELD 
NOT CANCELED BY APPOINTMENT OF RECEIVER. 


The obligation of a surety company on its bond in force when at 
suit of its stockholders a receiver was appointed for it as insolvent, for 
purpose of liquidation, was not canceled by such appointment, but, the 
bond thereafter being breached during its term, and the amount of the 
obligation being ascertained and the claim presented within two years, 
it should be allowed, in view of General Incorporation Act, §§ 10, 12, 
and Insurance Dissolution Act, by reference incorporated into Surety 
Act. 

(For other cases, see Insurance, Dec. Dig. § 43.) 


Appeal from First Branch, Appellate Court, First District, on Ap- 
peal from Superior Court, Cook County; Denis E. Sullivan, Judge. 

Suit by H. H. Evans and others against the Illinois Surety Com- 
pany, in which John S. Hopkins was appointed receiver for the defend- 
ant. From a judgment of the Appellate Court, reversing a decree dis- 
allowing claims of the State of Ohio, the receiver appeals. Affirmed. 


Albert J. Hopkins, of Chicago, for appellant. 


Pratt & Zeiss, of Chicago (John G. Price, Atty. Gen., of Ohio, and 
William J. Meyer of Columbus, Ohio, of counsel), for the State of Ohio. 





254 Insurance Law Journal, Vol. 58. [Aug., 1921. 


CHAPMAN et aL. vy. GROSS R. SCRUGGS & CO. (No. 8504.) 


(Court of Civil Appeals of Texas. Dallas. April 2, 1921. Rehear- 
ing Denied May 7, 1921.) 


230 Southwestern Reporter, 471. 


1, INSURANCE—MANAGER OF INSURANCE COMPANIES EN- 
TITLED TO RECOVER FROM AGENT’S SURETY ON AC- 
COUNT OF DEFAULT IN PAYMENT OF MONEY REQUIR- 
ED BY BOND. 


The manager of insurance companies, who, as such, appointed a de- 
fendant agent for such companies, and took the bond sued on from de- 
fendant with other defendants as sureties to secure the payment to him 
of money coming into the agent’s hands under such appointment, had a 
special property in the premiums charged for the policies written by the 
agent in such companies, and was entitled to recover against a surety on 
the bond, where it was shown that default had been made by the agent in 
the payment of the money required by the terms of the bond; it being 
sufficient to authorize recovery by such insurance companies’ manager to 
show that the conditions of the bond had been breached and the amount 
owing to him by reason thereof. 


(For other cases, see Insurance, Dec. Dig. § 83[1].) 


3. INSURANCE — MANAGER OF INSURANCE COMPANIES 
NOT REQUIRED TO PROVE HE HAD PAID INSURANCE 
COMPANIES ON AGENT’S DEFAULT AS CONDITION OF 
RECOVERY ON BOND. 


It was not essential as a prerequisite to the right of the manager 
of insurance companies to recover on a bond given by a defendant ap- 
pointed by him as agent, the other defendants being his sureties, to prove 
that he, the appointing manager, had paid the insurance companies on 
defendant agent’s default or become liable to them. 


(For other cases, see Insurance, Dec. Dig. § 83[1].) 


Error from District Court, Dallas County; Kenneth Foree, Judge. 


Suit by Gross R. Scruggs & Co. against James R. Chapman and oth- 
ers. To review the judgment, defendants bring error. Affirmed. 


Thompson, Knight, Bauer & Harris and Will C. Thompson, all of 
Dallas, for plaintiffs in error. 


Burgess, Burgess, Christman & Brussdidge, of Dallas, for defend- 
ant in error. 


TaLsot, J. The defendant in error, Gross R. Scruggs, doing busi- 
ness as Gross R. Scruggs & Co., who will hereinafter be designated as 
plaintiff, brought this suit against a R. Chapman, J. Stewart Boyles, 
Mike Hogg, J. B. Ross, and G. Street Jr., who will hereinafter be 
referred to as defendant, alleging, ~ substance, that he was in the busi- 
ness of general agent for certain fire insurance companies, and that Chap- 
man was a local fire insurance agent at Houston, Tex., doing business 
under the name of Jas. R. Chapman & Co.; that on October 2, 1909, the 
defendant, desiring to represent certain companies for which plaintiff 
was general agent, made plaintiff a bond with Ross and Street as sure- 
ties, the terms of which are alleged; that on November 17, 1911, the de- 
fendant, desiring to obtain the business of other companies represented 
by plaintiff, made plaintiff another bond, with Ross and’ Boyles as sure- 
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ties, the terms of which are alleged; that on January 27, 1914, the de- 
fendant, being desirous of obtaining certain companies represented by 
plaintiff, made plaintiff a bond with Boyles and Hogg as sureties, the 
terms of which are alleged; that these several bonds bound the principal 
and the sureties to the conditions thereof, which conditions are set out; 
that in reliance upon these bonds Scruggs issued to James R. Chapman 
commissions to represent the several companies named in them; that the 
several bonds were required on account of Chapman’s increased busi- 
iness and increased liability; that Chapman became indebted on New 
York Plate Glass Insurance Company business in the sum of $89.32, 
which has never been paid; that Chapman became indebted for Delaware 
Underwriters’ Insurance Company business in the sum of $7,197.83, as 
per attached exhibit, less credits of $3,124.92; that Chapman is entitled 
to a further credit of $13.70; that Chapman is entitled to a further 
credit of $1,079.80 for cash paid on his account; that he is entitled to a 
further credit on Ross business of $98.41; that Chapman’s total indebt- 
edness, after deducting above credits, is $2,880.92; that Chapman is lia- 
ble for protest fees of $4 ona check which he allowed to go to protest, 
which fees plaintiff paid out; that plaintiff expended $209.10 for rail- 
road and Pullman fare and traveling expenses in attempting to enforce 
compliance with Chapman’s obligation; that plaintiff has employed an 
attorney for this suit and is entitled to a reasonable attorney’s fee in 
the sum of $500; that Chapman, in company with the plaintiff’s repre- 
sentative, checked over the exhibits to the petition going to show the 
account, and agreed to the correctness of the same, except fog, items 
totaling $198.02; that the defendants are liable for the amounts of the 
respective bonds executed by them. Street filed an answer, but, since 
judgment was rendered in his favor, its terms are immaterial. Boyles 
filed an answer, but did not appear at the trial and defend the suit. 
The defendant Mike Hogg filed a first amended {answer 
to which plaintiff urged certain exceptions which were sustained, 
and thereupon he filed a second amended answer in which he 
alleged a general demurrer, special exceptions, a general denial 
and that it was the intention of the parties that he should not 
be liable for any past-due indebtedness, nor for any indebtedness 
owing at the time of the execution of his bond, and that, in so far as 
same may fail to express the true intention of the parties, it should be 
reformed, and that said instrument by its terms does not make him li- 
able for past-due indebtedness; that on the date of the bond Chapman 
was indebted to plaintiff in an amount well known to plaintiff, for which 
the plaintiff held his note or other obligation for all or a major portion 
of such indebtedness, together with certain collaterals to secure the same, 
said collaterals consisting of note or notes of J. B. Ross, and shares of 
stock in the Hibernia Bank & Trust Company; that notwithstanding 
there was no obligation on defendant to pay said note, nor past-due in- 
debtedness, the plaintiff applied payments made by Chapman after said 
date to the extinguishment of said note and past-due indebtedness, and 
released the collateral above mentioned without right so to do, and as 
to the amount of payments so made, and as to the value of such colla- 
teral, defendant is entitled to credit and judgment. He further alleges 
that his liability cannot be greater than the amount of premiums actually 
collected by Chapman, and that the account sued on consists in part of 
uncollected premiums and in part for premiums the collection of which 
plaintiff was to look after, particularly those of the Ross family, and 
in part on policies written after Chapman’s commission had been re- 
voked. He alleged he was not liable for protest fees, nor the item of 
$209.10, in that his bond does not cover such items, nor is he liable for 
the items set out in Exhibit E to the petition. He alleged that his lia- 
bility is not a joint and several one, bu a pro rata liability only, and 
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asked judgment against his codefendants and for subrogation. Plaintiff 
filed a trial amendment, correcting the terms of the bond executed by 
Chapman, Ross, and Street in 1909, and correcting the terms of the bond 
of Chapman, Ross, and Boyles in 1911. The case was submitted to the 
jury on special issues and they found that Chapman owed to the plain- 
tiff on the agency account sued on the sum of $2,651.50; that the last 
item of said account became due on December 28, 1914; that the amount 
of charges or expenses, other than legal, plaintiff incurred in obtaining 
compliance with the contracts sued on was $113.35; that $58.05 of same 
were incurred in 1914, and $55.30 of same were incurred in 1915; that a 
reasonable atorney’s fee for filing and prosecuting the suit was $325; 
that the amount due by Chapman on January 27, 1914, was $1,304.76. 
Judgment was rendered in favor of Street and for plaintiff and against 
Chapman, Ross, Boyles, and Hogg in varying amounts; against defend- 
ant James R. Chapman, as principal, and J. A. Ross and J. Stuart Boy- 
les as sureties, jointly and severally, for the sum of $3,889.92. The 
judgment further ordered that of said total sum plaintiff recover of de- 
fendant Mike Hogg as surety, $3,325 thereof (being the total sum of 
$3,000 provided in said bond of January 27, 1914, and $325 as attorney’s 
fees), with 6 per cent. interest thereon from November 12, 1919, to- 
gether with his costs in this behalf expended. The defendant Hogg duly 
filed a motion for a new trial, which was overruled, and he applied for 
writ of error, filed his bond, and citation in error was duly served. 


The questions presented for decision will sufficiently appear without 
a statement and discussion seriatim of the several assignments of error. 


[1] The court did not err in refusing to give the defendant Hogg’s 
special charge directing the jury to return a verdict in his favor ,re- 
quested upon the theory that the evidence showed that the plaintiff did 
not become damaged in any amount by virtue of the failure, neglect, or 
refusal of the defendant Chapman, or of himself, to do or perform any 
or all of the obligations and acts called for by the bond sued on. It 
may be conceded that the evidence shows that the policies were actually 
issued by insurance companies, and not by the plaintiff, and that there 
is no showing that the plaintiff sues on behalf of such companies, or that 
the plaintiff paid any of the insurance companies any portion of the 
amount sued for by him; but, as said by counsel for the defendant, it 
appearing that plaintiff was manager for the Southwestern department 
of the insurance companies in question, and that he as such manager 
appointed the defendant Chapman agent for such companies and took 
the bond sued on to secure the payment to him of money coming into 
Chapman’s hands under said appointment, plaintiff had a special prop- 
erty in the premiums charged for the policies written by Chapman in 
such companies and was entitled to recover against defendant Hogg, as 
surety on the bond, it being shown that default had been made in the 
payment of the money required by the terms of the bond. The amount 
which the principal and sureties on the bond obligated themselves to pay 
was not limited to the amount plaintiff might have to pay or conditioned 
upon his liability to pay to the insurance companies for which Chapman 
issued the policies under his appointment by plaintiff, and it was suffi- 
cient to authorize a recovery by him to show that the conditions of the 
bond had been breached and the amount owing to plaintiff. by reason 
thereof. The bond recites that Gross R. Scruggs & Co., as individual 
and as manager of the Southwestern department of the surety compa- 
nies named in the bond, to wit, Delaware Underwriters’ Agency of the 
Westchester Fire Insurance Company of New York and New York 
Plate Glass Insurance Company, appoints Jas. R. Chapman as agent to 
write insurance policies in said companies in and for Houston, Tex., 
and vicinity, and Chapman, as principal, and Hogg and his cosurety 
obligate themselves in the sum of $3,000, conditioned that Chapman “shall 
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faithfully and punctually pay over at Dallas, Tex., to said Gross R. 
Scruggs & Co., as managers and as individuals, all sums of money that 
may become due them, or either of them,” from time to time, for pre- 
miums on policies issued by such agent, whether such premiums have 
been collected by Chapman or not, and also all moneys whatever col- 
lected or received by said Chapman for any account whatever for said 
Gross R. Scruggs & Co., whether as managers or as individuals. The 
witness R. S. Graham testified that Chapman ws appointed agent by 
plaintiff in 1909, and gave the three bonds sued on, Hogg being surety on 
the last one, because of an increase in his business as agent under plain- 
tiff’s appointments. The local fire insurance agents solicited business, 
secured policies, and made daily reports to plaintiff's officé in Dallas, 
giving. the name of the assured, the number of the policy, the rate, the 
commencement date and the expiration date, the term covered and the 
rate, and the premium. This witness further testified: 


That in the fall of 1914 he checked over the account sued on in this 
case with Chapman; “that he checked each item and each policy, each 
premium and each credit that Mr. Chapman was entitled to, and he 
agreed with witness that the check was correct; that the total charges 
against Mr. Chapman totaled $7,197.83, and the total credits are $4,059.- 
o" 


A. R. Ejichlitz, witness for plaintiff, said he was, and had been for 
14 years, bookkeeper for plaintiff, his duties being to check agents’ ac- 
counts, reporting to the company and handling all of the moneys of the 
office. He further said: 


“T hold in my hands a statement identified by Mr. R. S. Graham, 
the witness who preceded me, being the statement of Mr. Chapman’s 
account. I made this account myself from the agency ledger which I 
have mentioned. * * * I could take this statement and verify it in 
the presence of the jury. I also have a cash account kept with Mr. 
Chapman’s agency.” 

He further said: 


“T kept these books that I have been talking about myself. I know 
that they are correct and correctly state the accounts between the plain- 
tiff and the defendant.” 


[2] It seems practically undisputed that the principal, Chapman, is- 
sued policies in the companies mentioned in the bond sued on and in 
which he had authority to issue policies; that the terms of the account 
are for premiums on policies issued by him and for which he and his 
sureties obligated themselves to account to plaintiff, and, in our opinion, 
plaintiff was entitled to recover against the defendant Hogg as one of 
such sureties the balance unpaid by his principal. Such holding does 
not, under the facts of this case, contravene the principle that the lia- 
bility of sureties is strictissimi juris, and cannot be extended by con- 
struction. Its effect is not to extend the liability of the surety Hogg so 
as to embrace transactions beyond the scope of the contract with which 
the bond was executed, nor to require him to answer for the failure of 
the agent, his principal, which does not relate to some duty other than 
that imposed by the contract. On the contrary, we think the holding is 
clearly authorized by and in harmony with the very terms and spirit of 
the contract and bond. As illustrative of the plaintiff’s right to main- 
tain the suit, as we see it, we quote the following from the case of 
Hazelton v. Locke, 104 Me. 164, 71 Atl. 661, 20 L. R. A. (N. S.) 35, 15 
Ann. Cas. 1009, decided by the Supreme Court of Maine; 


“It is contended that the evidence shows that the money belongs to 
the Equitable Life Assurance Society of the United States. It appears 
from the evidence that the plaintiff was the manager of this society. in 
the state of Maine, and that the money in question was a premium due 
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to it on one of its life insurance policies.. By the contract the defendant 
was appointed by the plaintiff to canvass for applications, and to collect 
the premiums on all policies obtained by him, and to pay over forthwith 
to the plaintiff or to the assurance society. As between the parties, the 
plaintiff, having a special property in the premiums collected, was en- 
titled to receive them. This right gave him a remedy against the de- 
fendant upon his refusal to pay over the same as directed.” 

[3] It was not essential as a prerequisite to plaintiff's rights to re- 
cover on the bond that he prove that he had paid the insurance com- 
panies or become liable to them. The obligation of the plaintiff as gen- 
eral agent, if any, to the insurance companies, was wholly independent 
of the obligation of the local agent, James R. Chapman & Co., to him. 

Nor did the court err in refusing to instruct the jury to return a 
verdict in favor of the defendant either for the item of $1,304, the item 
of $4 protest fee, or the item of $1,249.05. Our conclusion is that the 
defendant Hogg was not entitled to a peremptory instruction as to the 
item of $1,304 either upon the claim that the terms of the obligation 
sued on do not impose a liability on him, or that the release of collateral 
security, as contended for, released Hogg to the amount of said item. 
It appears that all of the business dealings of the parties related to and 
grew out of the subject-matter of the bond, and it was not shown that 
the note representing the $1,304 was given by Chapman to plaintiff for 
something other than insurance premiums covered by the terms of the 
bond. There was no evidence, as we understand, that the notes and 
bank stock released by Scruggs was collateral or security for the debt 
sued on, nor was there any evidence, so far as we have discovered, that 
such collateral, if such it was, possessed value. The witness Graham 
testified : 

“T did not take from Mr. Chapman a note for $1,304 on October 
21, 1913, that I remember of. I have read my letter of January 30th, 
and I do not remember the note of $1,304, nor the security attached to 
it. We did sometimes take notes like that.” 

The letter written to Chapman by plaintiff rearding the $1,304 note 
does not say what it was for, or to whom payable. 

Eichlitz testified : 

“The account does not show a balance’ of $1,304. $690.34 is the 
balance due November 1 [1913], but here is an item of $1,304 that he 
sent us November 17 [1913] to apply to his back balance of July, August, 
and September, and the check was returned if that is the charge, and 
there is also a $076 charge for a telegram also.” 

He further said: 

“Chapman’s account with us has been an open account all the time. 
Nothing in these books appear except the open account transactions. It 
is a fact that the only business relations between Chapman and the plain- 
tiff was with reference to this agency business, and premiums upon poli- 
cies issued by the agency. I have detailed in a lump sum the amount 
of money which Chapman owes to Gross R. Scruggs, which is $2,974.- 
22. The bond which Mr. Hogg signed with Mr. Chapman is dated 
January 27, 1914. The amount of Chapman’s debt to plaintiff on that 
day was $1,249.05.” 

The bond sued on covered indebtednes owing by Chapman at the 
date of its execution, as well as future indebtedness arising between the 
plaintiff and Chapman, and it occurs to us that, even if the $1,304 note 
mentioned in the letter of date January 30, 1914, and quoted in the de- 
fendant’s brief, had been given to cover past-due insurance premiums, 
which was not shown, defendant is in no position to complain because 
the plaintiff surrendered the note and instead thereof relied upon the 
open account. There is, however, as suggested by plaintiff, nothing in 
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the evidence showing for what or to whom said note was given, and the 
uncontradicted testimony shows that all of the transactions between the 
plaintiff and Chapman were conducted in the form of an open account. 
As pointed out by the plaintiff, the item of $1,304 does not appear in the 
August account of 1913, as the defendant seems to contend, but appears 
in its regular order in the credit column of the statement of October 
14, 1913, as the account was balanced at the end of August, 1913. That 
entry is prior to the date of the note for $1,304, which the letter recites 
was October 21, 1913. The next entry is $1,304, dated November 17, 
1913, and the next is a debit of November 22, 1913, for a check of $1- 
304.78, which evidently does not relate to the note. The defendants says 
in his brief that said last item of $1,304 “is carried as a charge through 
December,” citing the statement of facts. But the plaintiff replies, which 
seems to be correct, that the figures referred to is not an “entry” but 
a “footing,” and insists that “eliminating that footing the several entries 
referred to appear twice as debits and twice as credits, thus offsetting 
each other and leaving no charge in the account except the protest fees 
and telegram.” 

The evidence being sufficient to show that the defendant Hogg was 
liable for the amount of the judgment rendered against him, and it not 
appearing that he was entitled to a credit of the $1,304 or any part of 
that sum for which he had not been, in fact, credited, the judgment 
was not excessive. In response to special issues submitted the jury 
found that the defendant Chapman owed the plaintiff on the agency 
account sued on $2,651.50; that the last item of said account became due 
December 28, 1914; that the plaintiff incurred in obtaining compliance 
with the contracts sued on $113.35; and that a reasonable attorney’s fee 
for filing and prosecuting this suit was $325. The terms of the obliga- 
tion sued on were broad enough to impose upon the defendant Hogg 
liability for the protest fees charged, and there was no error in refus- 
ing to instruct the jury to find in favor of the defendant for that item. 
The bond contained a provision to the effect that said principal and sure- 
ties obligated themselves “to pay any and all attorney’s fees, charges, 
or expense, legal or otherwise, which the said Gross R. Scruggs & Co., 
as managers or as individuals, may incur in obtaining compliance with 
this contract.” 


Likewise there was no error in refusing to charge the jury at the 
defendant’s request that the defendant Hogg was not liable for the item 
of $1,249.05. The bond sued on, as has been shown, required the defend- 
ant to pay the plaintiff all sums due or to become due under Chapman’s 
appointment as agent, whether for premiums on policies issued in the 
companies named in the bond or any other for which Chapman was ap- 
pointed agent by plaintiff. The evidence showed that the indebtedness 
sued on arose out of Chapman’s appointment under the terms of the 
bond, and plaintiff was entitled to recover the amount due by Chapman 
at the time of his appointment, as weil as any amount becoming due 
thereafter. Such liability would include the said item $1,249.05. 


Assignments of error from the sixth to the eleventh, inclusive, have 
been practically disposed of against the defendant by what we have al- 
ready said. The evidence did not show conclusively either that the plain- 
tiff, at any time prior to January 27, 1914, applied any payments made 
by Chapman upon the note for $1,304, or that plaintiff accepted the note 
for $1,304 in payment of Chapman’s November, 1913, balance; nor was 
the evidence sufficient to show that plaintiff held collaterals to Chap- 
man’s obligation to him under the contract sued on. 

There is some testimony to the effect that in the latter part of July, 
1914, the plaintiff undertook or contemplated the cancellation of Chap- 
man’s appointment, but it seems undisputed that such cancellation did not 
become effective, but that the plaintiff thereafer continued to accept busi- 
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ness written by Chapman under his original agenc:- contract. Therefore 
the court did not err in refusing to give the special charge asked by the 
defendant and made the basis of his thirteenth assignment of error. 
There was really no sufficient evidence to require the submission of the 
question whether or not the agency of Chapman had in fact been can- 
celed by plaintiff on July 15 or the 22d day of July, 1914. 


[4] We see no material error in the refusal of the defendant’s re- 
quested special issue as to whether or not “any portion of the account 
sued on” of which complaint is made by the nineteenth assignment was 
satisfied as between the plaintiff and Chapman. Special issue No. 1, 
which was submitted by the court, necessarily required the jury, it 
seems, to find the net balance due by Chapman to plaintiff on the agency 
account after allowing all credits, payments, and offsets properly plead- 
ed and proven. Besides, the plaintiff purported to plead and set out in 
detail the several items of debits and credits in an exhibit atta. hed to his 
petition showing the balance claimed to be due and unpaid, and it oc- 
curs to us that, if the defendant believed himself entitled to credit or 
set-off not so shown, it was incumbent upon him to plead the same, and 
that, having failed to do so, he cannot claim any such credit or set-off. 


[5] We are not prepared to reverse the judgment as to attorney’s 
fees. No request was made for the submission of a special issue as to 
the value of attorney’s services as against the defendant Hogg alone, and 
under the rule in this state it must be presumed, in support of the 
court’s judgment, that the trial court concluded and held that the amount 
for which judgment was rendered against the defendant Hogg, there be- 
ing evidence to authorize it, was reasonabie. The plaintiff pleaded that 
a reasonable attorney’s fee would be $500, and it was shown wi‘thout 
contradiction that 15 per cent. of the amount involved would be reason- 
able for the suit on the three sets of bonds, involving an account of $2,- 
900, against the principal and sureties for the same, with $209 addition- 
al as expenses. The judgment against Chapman was $3,889.92, and pro- 
vides that of the total sum the plaintiff recover of the defendant Hogg 
as surety $3,325 thereof, being the penal sum of $3,000 stipulated in the 
bond of January 27, 1914, and $325 as attorney’s fees, together with in- 
terest, etc. 


All of the assignments of error have been considered, and those not 
mentioned in the opinion have either been determined by what we have 
already written, or they disclose no reversible error. 


The judgment is affirmed. 
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LIFE. 


FARMERS’ LIFE INS. CO. v. FOSTER BUILDING & REALTY 
QO. ET AL. 





JONES v. FARMERS’ LIFE INS. CO. 
FARMERS’ LIFE INS. CO. v. FOSTER BUILDING & REALTY CO. 


(Nos. 3640, 3651.) 
(United States Circuit Court of Appeals, Fifth Circuit. May 18, 1921.) 
272 Federal Reporter 864 


1, INSURANCE—FACT THAT BUILDING WAS EQUIPPED TO 
HEAT ANOTHER BUILDING DOES NOT MAKE ITS AC- 
QUISITION ULTRA VIRES. 


The fact that a building acquired by an insurance company was equip- 
ped with a heating plant designed to heat an adjoining building also does 
not make the acquisition of such building an ultra vires act, where the 
company was authorized by Rev. St. Tex. 1911, art. 4735, to acquire and 
own one building site and office building for its use. and for lease and 
rental. ‘ 


(For other cases, see Insurance, Dec. Dig. § 36.) 


2. INSURANCH— AUTHORITY TO ACQUIRE BUILDING IM- 
PLIES AUTHORITY TO DISPOSE OF SURPLUS HEAT. 


A life insurance company, Which had authority to acquire an office 
building equipped with a plant designed to furnish more heat than was 
required by the building, has authority to dispose of the surplus heat. 


(For other cases, see Insurance, Dec. Dig. § 36.) 


3. INSURANCE— LONG-TERM CONTRACT FOR DISPOSITION 
OF SURPLUS HEAT HELD WITHIN POWER TO ACQUIRE 
BUILDING. 


An insurance company, which was authorized to acquire an office 
building for its use and for lease and rental, and which acquired a build- 
ing equipped with a heating plant capable of furnishing surplus heat, 
could legally do whatever might fairly be regarded as incidental or auxil- 
iary to the care and management of the building. which included the au- 
thority to enter into a long-term contract with the owner of an adjoin- 
ing building to heat the latter building with the surplus heat. 


(For other cases, see Insurance, Dec. Dig. § 36.) 


Appeals from the District Court. of the United States for the South- 
ern District of Texas; Joseph C. Hutcheson, Jr., Judge. 

Separate suits by the Farmers’ Life Insurance Company against the 
Foster Building & Realty Company and Jesse H. Jones, and by the 
Foster Building & Realty Company against the Farmers’ Life Insur- 
ance Company, which were tried together. From the decree rendered 
in the first suit, the Farmers’ Life Insurance Company and Jesse H. 
Jones both appeal, and from the decree for complaint in the second 
suit the Farmers’ Life Insurance Company appeals. Decrees affirmed. 
in part, and reversed in part. 


18——Vol. LVIII. 
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Case No. 3640: 

Lewis R. Bryan. of Houston, Tex., for plaintiff. 

W. O. Huggins, of Houston, Tex., for defendants. 
Case No. 3651; 

Lewis R. Bryan and A. D. Dyess, both of Houston, Tex., for appel- 
lant. 

W. O. Huggins, of Houston, Tex., for appellee. 


Before Walker, Bryan, and King, Circuit Judges. 


NEW YORK LIFE INS. CO. v. WERTHEIMER et At. 
(No. 501.) 


(United States District Court, N. D. Ohio, E. D. December 10, 1920.) 
272 Federal Reporter 730 


1. INSURANCE—LIFE POLICY NOT EFFECTIVE WHERE IN. 
SURED WAS NOT IN “GOOD HEALTH” WHEN DELIV- 
ERED. 

A life insurance company /eld entitled to cancellation of a policy is- 
sued on an application, made a part of the contract, which contained a 
clause providing that the insurance should not take effect unless the 
policy was delivered to and received by the insured during his lifetime 
and good health, where at the time of delivery of the policy insured was 
afflicted with a serious and mortal disease, which fact was not known 
to the company; the term “good health,’ so used, meaning a state of 
health free from any disease or ailment that affects seriously the general 
soundness and healthfulness of the system, and not merely such tempor- 
ary disturbances or disorders as yield readily to treatment and do not 
tend to weaken or undermine the constitution. . 


(For other cases, see Insurance, Dec. Dig. § 136[4].) 
(For other definitions, see Words and Phrases, First and Second 
Series, Good Health.) 


2. INSURANCE — POLICIES INVALIDATED BY FALSE AND 
FRAUDULENT STATEMENTS AS TO MEDICAL ATTEND- 
ANCE. 

Statements made by an insured in applications. in answer to ques- 
tions that he had not consulted or been treated by any physician within 
the past five years for any ailment or disease, when in fact he had con- 
sulted three different physicians within the past two years, two of them 
a very few days previously, in regard to a,serious ailment diagnosed by 
all as paresis or paretic condition, and which caused his death within 
little more than a year afterward, which statements were not known to be 
false by the insurer or its agent, but were relied on. held to invalidate the 
policies under their terms and also under Gen. Code Ohio, § 9391, provid- 
ing that no answer by an applicant for insurance shall bar recovery “un- 
less it be clearly proved that such answer is willfully false, was fraudu- 
ently made, that it is material and induced the company to issue the 
policy, * * * also that the agent or company had no knowledge of 
the falsity or fraud of the answer.” 


(For other cases, see Insurance Dec. Dig. § 292.) 
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3. INSURANCE—INTENT TO DECEIVE IMPLIED FROM MaA- 
TERIAL FALSE STATEMENT IN APPLICATION. 


A positive statement of fact, falsely made in an application for in- 
surance, and known to be false by the maker, with respect to a material 
matter, will, nothing else appearing, be deemed to have been made will- 
fully and with intent to deceive. 


(For other cases. see Insurance. Dec. Dig. § 256[2].) 


In Equity. Suit by the New York Life Insurance Company against 
Benjamin Wertheimer and others. Decree for complainant. 


Garfield, MacGregor & Baldwin, of Cleveland, Ohio, for plaintifz. 
Max P. Goodman, of Cleveland, Ohio, for defendant. 


WESTENHAVER, D. J. This action is brought to compel the surrender 
and cancellation of two insurance policies issued by plaintiff upon the 
life of Benjamin Wertheimer, one for $5,000, dated February 12, 1918, 
for the benefit of his wife, Hattie S. Wertheimer, and the other for 
$3,500, dated July 31, 1918, for the benefit of his said wife and a son 
M. Albert Wertheimer. Both policies contain clauses making them 
incontestable upon any ground after two years from the date of issue. 
Plaintiff alleges that in August, 1919, it discovered for the first time 
that the insured was not, when the policies were issued and delivered, 
in good health, and also that the insured had made material represen- 
tations which were willfully false, and on which it relied, in order to 
procure the issue of the policies, and that upon discovery thereof the 
plaintiff on August 30, 1919, tendered back all the insurance premiums 
received with legal interest, and had demanded the surrender’ of the 
policies, which demand had been refused. The money thus tendered ° 
was paid into court on the filing of the petition herein. 

Plaintiff’s right to relief rests on two grounds. One is that these in- 
surance contracts contained a condition that they should not take effect 
unless the insured was in good health at the time the policies were de- 
livered. The other is that the insured, in his written applications, 
which are made a part of the policies, made material statements and 
representations which were willfully false and fraudulently made, and 
were relied upon. The law relating to these grounds of relief is dif- 
ferent and will therefore be considered separately. 

[1] 1. The applications do contain a clause which provides that the 
insurance applied for shal] not take effect unless the first premium is 
paid and the policy is delivered to and received by the insured during 
his lifetime and good health. The applications are made a part of 
the policies, and have the same effect as if written in the policies. See 
Hubbard v. Mutual Reserve Fund (1 C. C. A.) 100 Fed. 719, 40 C. C. 
A. 655; First National Bank v. Hartford Ins. Co., 95 U. S. 673, 675, 
24 L. Ed. 563. The effect of these provisions is to make it a condition 
that the policies shall not take effect and become valid and binding un- 
less the insured was in fact in good health at the time the policies 
were delivered. In this aspect. the insurer’s obligation is not made to 
depend upon willful fraud or misrepresentation, but upon the fact as 
to whether or not the insured’s health was good or otherwise. The 
inquiry then becomes an inquiry as to that fact, and does not depend upon 
the insured’s knowledge or belief. It was so held in Metro- 
politan Life Ins. Co. v. Howle. 62 Ohio St. 204, 56 N. E. 908, and Metro- 
politan Life Ins. Co. v. Howle 68 Ohio St. 614, 68 N. E. 4. Such 
also. is the general, if not the uniform. rule of decision. See Barker v. 
Metropolitan Life Ins. Co., 188 Mass 542. 74 N. E. 945; note 17 L. 
R. A. (N. S.) 1145, 1148. Nothing in conflict therewith is found in 
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Mutual Life Ins. Co. of New York v. Long, Ohio Law Reporter, July 
26. 1920, cited and relied on by defendants; but, on the contrary, the 
law as thus declared is fully recognized, and the only inquiry was 
whether or not the Court of Appeals would set aside a verdict of a 
jury because it was said to be against the manifest weight of the tes- 
timlony. The provisions of section 9391, G. C. of Ohio, have no appli- 
cation to a condition of this nature embodied in an insurance policy. 
See authorities last cited. 

The expression “good health,” or “sound health.” thus used in life 
insurance policies, it is uniformly held, means a state of health free 
from any disease or ailment that affects serfously the general soundness 
and healthfulness of the system, and not merely such temporary dis- 
turbances or disorders ‘which yield readily to treatment and do not tend 
to weaken or undermine the constitution. See Metropolitan Life 
Ins. Co. v. Howle. 62 Ohio St. 204, 56 N. E. 908; Standard Life & 
Accident Ins. Co. v. Sale (6 C. C. A.) 121 Fed. 664, 57 C. C. A. 418, 
61 L. R. A. 337; Mutual Life Ins. Co. of New York v. Hurni Pack- 
ing Co. (8 C. C. A.) 260 Fed. 641, 171 C. C. A. 405; Brown v. Insur- 
ance Co.. 65 Mich. 306, 32 N. W. 610. 8 Am. St. Rep. 894; Plumb v. 
Penn. Mutual Life Ins. Co., 108 Mich. 94, 65 N. W. 611. 

That the insured was not, at the time these applications were made 
and the policies issued and delivered. in good health as thus defined, 
but on the contrary, was then afflicted with a serious and miortal dis- 
ease, is clearly proved by the evidence. He was examined and treated 
twice by Dr. Fischer in May, 1917, by Drs. Grosh and Miller in July. 
1918, and by Dr. Drysdale in the latter part of August. 1918, and there- 
after at intervals until his death on August 19, 1920. These witnesses 
agree that he was afflicted with paresis, or an illness of a paretic na- 
ture. Dr. Drysdale’s testimony differs only from the others in that 
he is unwilling to ascribe the cause of hie ailment to syphilis, as do 
‘the other three. The insured’s condition became acute, resulting in 
dementia. about the middle of August, 1918, and continued, with brief 
remissions, to grow worse until August 16, 1919, when a committee was 
appointed for him and thereafter until his death resulted. The wit- 
nesses also agree that this ailment, although the victim himself may 
not have been aware ‘of it until it reached an acute stage, or shortly 
prior thereto, was nevertheless present, and has been present for years, 
probably not less than eight years. Bearing in mind the rule of law 
already ‘stated, that the insurer’s obligation does not depend upon the 
insured’s knowledge of his state of health. or any misrepresentation 
with respect thereto, but upion the fact itself as to whether the insured 
was in good or sound health, the extent of the insured’s knowldege 
of his state of health becomes immaterial. It will, however, be ad- 
verted to in discusing the other ground upon which relief is sought. 

[2] 2. The insurance applications contain questions and answers 
by the insured respecting past illnesses and the state of his health. 
Among these are the following; 

“Have you ever had rheumatism, gout or syphilis? Have you ever 
consulted a physician for any ailment or disease not included in your 
above answers? What physician or physicians, if any, not named above, 
have you consulted or been treated by within the last five years, and for 
what illness or ailment?”, 

To each of these questions, as well as to all others relating to the in- 
sured’s present health or past ailments. he gave an unqualifiedly nega- 
tive answer. The applications also contain a clause reciting that each 
of the answers is ‘written by the applicant and that they are full, com- 
plete, and true; that the statements, representations, and answers are 
made to obtain insurance, and that he agrees that they are each ma- 
terial to the risk; and that the company, believing them to be true, will 
rely and act upon them. 
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Plaintiff’s right to relief upon this ground is based upon fraud per- 

perated by the insured in obtaining these policies. The law of Ohio 
controls and is set forth in section 9391, G. C. of Ohio. The section 
provides that no answer ‘by an applicant for insurance shall bar re- 
covery— 
“unless it be clearly proved that such answer is willfully false, was 
fraudulently made, that it is material, and induced the company to issue 
the policy, and that but for such answer the policy would not have been 
issued, and also that the agent or company had no knowledge of the 
falsity or fraud of such answer.” 


This section may be taken as declaring the general rules of law re- 
lating to actionable fraud or deceit at common law. Relief may not 
be granted unless the misrepresentations were willfully made with re- 
spect to a material matter and were relied upon and induced the mak- 
ing of the contract. It cannot be said that willfully false misrepre- 
sentation was relied upon, if its falsity is known to the other party or 
his agent. The burden of proof is always upon the party asserting the 
fraud, and one will not be ‘found guilty of perpetrating fraud unless 
it be clearly proved. 

No useful purpose will be served by reviewing and analyzing the 
evidence in detail. It will be sufficient to state what I find therefrom 
to be the outstanding and controlling facts. All criticisms made of 
this testimony by the defendant have been duly considered, and my 
findings are made only after duly weighing the entire testimony. 

The insured consulted Dr. Fisher twice in May, 1917. At the first 
consultation, Dr. Fisher made a careful examination of the insured 
and reached the conclusion that he was suffering from paresis, and so 
advised him. and further told him that syphilis was a common cause 
of his condition. and inquired if he had ever had it. The insured em- 
phatically asserted that he had not. At the second consultation, held 
about a week later, a treatment was given by an injection of salvarsin, 
the usual remedy for syphilis or a syphlitic condition. The insured 
did not return for any further consultations ‘or treatments. Dr. Grosh 
saw the insured about July 15, 1918, and then made a careful exami- 
nation of him. This doctor also reached the conclusion. as a result 
of such examination and consideration of the symptoms as stated by 
the insured, that the latter was suffering from paresis and believed it 
to have been induced by syphilis. He made no specific tests to deter- 
mine whether syphilis was the cause or not, but, like Dr. Fisher, relied 
upon the genral medical belief and experience that syphilis is the cause 
of paresis, or a paretic condition. in 99 per cent. of cases. Intending 
to leave the city, Dr. Grosh referred the insured to Dr. Miller, who 
saw him for the first time about July 17, again on or about July 29, 
and again still later at his home. This doctor also was of the opinion 
that the insured was suffering from paresis. and that it was caused by 
syphilis, but made no test to verify this opinion. He prescribed only 
palliatives, such as bromide. Neither Dr. Grosh nor Dr. Miller in- 
formed the insured of the cause of his illness. 


Dr. Drysdale first saw the insured in the latter part of August, 1918, 
after his illness had become acute and dementia had developed. He 
also says the insured’s illness was paresis, or of a paretic nature; but. 
basing his opinion upon a negative Wasserman test of the insured’s blood. 
which was reported to him as having been made in Toledo, a like test 
of the insured’s wife, the state of health of the insured’ son, and the 
subsequent course of the illness under his observation. expresses the 
opinion that syphilis was not the inducing cause of the paresis, or paretic 
symptoms, detected and identified by himself and the other physicians. 
Such differences as exist in the testimony of these several physicians 
relates, not to the insured’s state of health, nor to the probable duration 
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of the ailment, but to the cause of it. They agree that his illness was 
paresis. or of a paretic nature, and that it had been present in the in- 
sured’s system long prior to the making of the first application. 

Before relief can be granted on this ground, it’ must, as has already 
been said, be clearly proved that the insured made the representations 
willfully and fraudulently. If he did not know or did not believe his 
health to be impaired, or that he had had syphilis, it would not be a 
wilfully false representation to give a negative answer to that question. 
even though he in fact had paresis or syphilis. If the case turned on 
the negative answer to that question alone, the plaintiff would not 
have clearly sustained the burden of proof, at least as to the first poli- 
cy. It is as least equally probable that the insured, notwithstanding 
his consultations with Dr. Fisher and the information then received, 
or the treatment to which he then submitted, may have believed in 
good faith that the doctor was wrong and that he was not thus afflicted. 

However. the insured answers positively that he had not consulted 
any physician or physicians.within five years. This positive statement 
is also contained in the last application. dated July 31. 1918; whereas 
he had consulted Dr. Miller only two days prior thereto, and both Drs. 
Miller and Grosh about the middle of the month, under circumstances 
which repel any inference that he did not then realize the serious im- 
pairment of his general health. His answers in the last application 
reflect upon the good faith of similar answers in the earlier applica- 
tion. He had consulted Dr. Fisher twice prior thereto, and had re- 
ceived information and had been given treatment which indicated a 
condition of health so seriously impaired that it could not have failed 
to impress itself upon his memory. Coupled therewith may be noted 
the fact that between February 12. 1918, when the first policy was ap- 
plied for, and July 31, 1918, when the second policy was applied for, 
he had procured three other policies of insurance upon his life. 

[3] Upon consideration of all the evidence, it must be found that 
his answer that he had not consulted or been treated by any physician 
within the preceding five years was false, and was made knowingly 
and willfully and with intent to deceive. A positive statement of fact. 
falsely made, with respect to a material matter, will, nothing else ap- 
pearing, be deemed to have been made willfuly and with intent to de- 
ceive. It is only when the consultation and treatment relates to such 
temporary disorders or ailments as do not conflict with the definition 
of good or sound health as given above that negative answers to ques- 
tions of this character can be disregarded as immaterial. See Mutual 
Life Ins. Co. of New York v. Hurni Packing Co. (8 C. C. A.) 260 
Fed. 641, 171 C. C. A. 405; Mutual Life Ins. Co. v. Hilton-Green, 
241 U. S. 613. 622, 36 Sup. Ct. 676, 60 L. Ed. 1202; Plumb v. Penn 
Mutual Life Ins. Co., 108 Mich. 94, 65 N. W. 611. If the answer is 
untrue, and the matter is material, and the maker of the statement 
necessarily knows that it was not true when he made it. the intention to 
deceive the insurer is necessarily implied as a consequence of such act. 
See Mutual Life Ins. Co. v. Hurni Packing iCo., supra, 260 Fed. 646. 
171 C. C. A. 405; Claflin v. Commonwealth Ins. Co., 110 U. S. 81, 3 
Sup. Ct. 507, 28 L. Ed. 76. 

The insured must have known that his consultation with these sever- 
al physicians was with respect to matters seriously affecting his health, 
and not mere temporary ailments or disorders which readily yield to 
treatment. Nothing appears to indicate that the insurer or any author- 
ized representative knew the truth respecting these previous consulta- 
tions. but the contrary is made to appear, so far as it is possible to 
prove a negative. It follows that the insurer will be held to have re- 
lied upon positive representations thus made and was thereby induced 
to act. The conditions of section 9391, G. C. of Ohio, under which 
relief may be granted, are fully sustained by the evidence. 
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My conclusion is that plaintiff is entitled to relief upon both grounds. 
A decree will be entered in conformity herewith, requiring the policies 
to be surrendered and canceled, and directing the payment, after de- 
ducting costs. of the money deposited in court to the personal repre- 
sentative of the insured. 


MARSH vy. ELBA BANK & TRUST CO. (4 Div. 845.) 


(Supreme Court of Alabama. Dec. 2, 1920. Rehearing Denied April 7, 
1921.) 


88 Southern Reporter, 423. 


3. INSURANCE — RELATION OF BANK AND WIDOW HELD 
ONE OF TRUST AND CONFIDENCE, REQUIRING UTMOST 
FRANKNESS ON THE PART OF THE BANK. 

In a controversy between a widow and a bank. wherein the bank 
claimed that it was entitled to the proceeds of life policies on decedent’s 
life, held, that the circumstances and situation of the bank officers and 
the widow constituted a relation of trust and confidence which imposed 
upon the bank and its representatives the duty to deal with the widow 
with utmost frankness, and to inform her that a transfer by another 
bank of its rights in the insurance policies was without legal force and 
vested no right or interest to the policy. and cast upon the bank the 
burden of showing that undue advantage was not taken of the widow in 
obtaining an assignment from her. 


(For other cases, see Insurance, Dec. Dig. § 216.) 


4. INSURANCE — BANK HELD NOT TO MEET BURDEN OF 
PROOF RESTING ON IT TO SHOW GOOD FAITH IN OB- 
TAINING ASSIGNMENT OF INSURANCE FROM WIDOW. 


In controversy between a bank and a widow as to the ownership of 
proceeds of insurance policy on life of deceased husband. wherein re- 
lation of trust and confidence existed, evidence on the part of the bank 
heid not to overcome the burden of proof resting upon it to show that 
the bank dealt with the widow with frankness when obtaining from her 
an assignment of the proceeds of the policies. 


(For other cases, see Insurance. Dec. Dig. § 646[1].) 


5. INSURANCE — AVERMENT THAT PLAINTIFF RELEASED 
PERSONAL PROPERTY COVERED BY MORTGAGE HELD 
MATERIAL, UNDER PLAINTIFF'S CLAIM THAT BENEFI- 
CIARY RATIFIED ASSIGNMENT OF POLICY BY DECE- 
DENT. 

In a controversy between bank and widow of insured concerning the 
ownership of the proceeds of life policies, where it was claimed by the 
bank that the insurance had been assigned to it, held. that an averment 
in plaintiff's replication setting up ratification by the widow of the as- 
signment that, under the agreement of settlement with the widow. the 
bank released all the personal property covered by its mortgage, was 
a material averment, which must be supported by proof. 


(For other cases, see Insurance, Dec. Dig. § 645[2].) 
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Appeal from Circuit Court, Coffee County; H. A. Pearce, Judge. 

Action by the Elba Bank & Trust Company against the Mutual Life 
Insurance Company of New York. in which defendant filed an inter- 
pleader, bringing in Eva C. Marsh as a party. From a judgment in 
favor of the bank, the latter appeals. Reversed and rendered. 


J. A. Carnley, of Elba, and J. J. Mayfield, of Montgomery. for ap- 
pellant. 
W. W. Sanders, of Elba, for appellee. 


ILLINOIS BANKERS’ LIFE ASS’N v. DOWDY. (No. 26). 
(Supreme Court of Arkansas. May 30. 1921.) 
231 Southwestern Reporter, 183. 


INSURANCE — INSURED’S DIRECTION TO BANK AUTHOR- 
IZED TO COLLECT PREMIUMS TO PAY PREMIUM AND 
CHARGE TO INSURED’S ACCOUNT HELD SUFFICIENT 
PAYMENT. 

Where insurer authlorized bank to collect premiums, and insured 
with a sufficient deposit to cover the premium directed cashier to pay 
the premium and to charge amount thereof to his account, before the 
premium became due, and the cashier agreed to do so, there was a time- 
ly payment of premium. though amount thereof was not actually entered 
against deplositor’s account until after expiration of the period of grace 
for payment of premium. 


(For other cases, see Insurance, Dec. Dig. § 361.) 


Appeal from Circuit Court, Van Buren County; J. M. Shinn, Judge. 


Action by Tom M. Dowdy against the Illinois Bankers’ Life Assoc- 
iation. Judgment for plaintiff, and defendant appeals. Affirmed. 


T. E. Helm. of Little Rock, and Garner Fraser, of Clinton, for ap- 
pellant. 


M. P. Hatchett, of Clinton, for appellee. 


ROBNETT v. COTTON STATES LIFE INS. CO. (No. 267.) 


(Supreme Court of Arkansas. April 11, 1921. Rehearing Denied May 
16, 1921.) 


230 Southwestern Reporter, 257. 


1, INSURANCE — LIFE POLICY HELD FORFEITABLE FOR 
NONPAYMENT OF PREMIUMS. 
A life insurance policy based on the consideration of the payment 
of future premiums, giving grace for the payment of premiums and 
making the policy nonforfeitable except for nonpayment of premiums, 
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shows that the payment of such premiums when due was essential to 
the continuance of the contract of insurance. though there was no pro- 
vision in the policy declaring a forfeiture or lapse for nonpayment of 
the premiums on their due dates. 


(For other cases, see Insurance, Dec. Dig. § 349[1].) 


2. INSURANCE—“BLUE NOTES” FOR PREMIUMS CONTINU- 
ING POLICY UNTIL DUE ARE VALID. 


“Blue notes,” or notes accepted by a life insurance company for the 
amount of premiums on the policy, which provide for the continuance 
of the policy in force until the due date of the notes, are valid. 


(For other cases. see Insurance, Dec. Dig. § 187[1].) 


‘ (For other definitions, see Words and Phrases, Second Series, Blue 
Notes.) 


3. INSURANCE — NONPAYMENT OF PREMIUM NOTE HELD 
TO FORFEIT LIFE POLICY, NOTWITHSTANDING PAR- 
TIAL CASH PAYMENT. 


Where a note accepted by the company as the balance on a life in- 
surance premium recited that it was so accepted on the express agree- 
ment that it was not paid on the due date the company could retain the 
cash already paid as compensation for having continued the insurance, 
the policyholder is bound by the contract which he made by signing the 
note, and his beneficiary cannot claim that the cash payments already 
received should be considered as a part payment on the annual premium 
or applied as a* quarterly or semiannual payment to extend the life of 
the policy, when such contentions were contrary to the provision of the 
policy as well as of the note. 


(For other cases, see Insurance, Dec. Dig. § 349[3].) 


4, INSURANCE—GRACE FOR PAYMENT OF PREMIUM DOES 
NOT EXTEND TO PAYMENT OF PREMIUM NOTE. 


The provision of a policy giving 30 days’ grace for the payment of 
any premium does not give a similar periiod of grace for the payment of 
a premium note, accepted by the company with the express understand- 
ing that the policy, should be forfeited if the note was not paid when 
due. 


(For other cases, see Insurance, Dec. Dig. § 357.) 


5. INSURANCE — WAIVER OF FORFEITURE FOR NONPAY- 
MENT OF ONE PREMIUM NOTE DOES NOT WAIVE OR 
ESTOP FORFEITURE FOR NONPAYMENT OF SECOND. 


The fact that an insurance’ company, while insured was in good 
health, waived its right to forfeit the piolicy for nonpayment of the first 
note given by insured for an annual premium when it fell due, by ac- 
cepting a second note, does not waive the company’s right to forfeit the 
policy for nonpayment of the second note when due. at which time in- 
sured was crtically ill, nor estop the company from asserting such for- 
feiture. 


(For other cases, see Insurance, Dec. Dig. § 388[4].) 


Appeal from Circuit Court, Arkansas County; W. B. Sorrells, 
Judge. 

Action by Zelma Robnett against the Cotton States Life Insurance 
Company. Judgment for defendant on directed verdict, and plaintiff 
appeals. Affirmed. 
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Chapline & Morrison, of Stuttgart, for appellant. 


Holmes & Canale. of Memphis, Tenn., and C. E. Pettit, of Stutt- 
gart, for appellee. 


SOVEREIGN CAMP, W. O. W., v. KEY. (No. 331.) 
(Supreme Court of Arkansas. May 16, 1921.) 
230 Southwestern Reporter. 576. 


[INSURANCE — FRATERNAL ORDER ESTOPPED, WHEN LO- 
CAL CLERK WAS INFORMED OF CHANGE OF OCCUPA- 
TION AND NO NOTICE OF CHANGE OF ASSESSMENT 
WAS GIVEN. 

A fraternal order’s local clerk, through whom only the member 
might communicate with the ruling officials, and who was required to 
report the standing of members, was the agent of the order, and a mem- 
ber’s duty under the laws ‘of the order to give notice of engagement in 
a hazardous occupation was complied with by giving notice to such 
clerk, and where notice was given and no notice of any increase of as- 
sessment was ever given. the order was estopped to deny payment of the 
proper dues, though, as authorized by Crawford & Moses’ Dig. § 6095, 
the laws of the order provided that no officer or agent could waive the 
provisions of the laws. 

(For other cases, see Insurance, Dec. Dig. § 755[2].) 


Appeal from Circuit Court, Clark County; George R. Haynie, Judge. 
Action by Albey Key against the Sovereign Camp, Woodmen of the 
World. From a judgment for plaintiff, defendant appeals. Affirmed. 


T. E. Helm, of Little Rock, for appellant. 
McMillan & McMillan, of Arkadelphia, for appellee. 


SUPREME TRIBE OF BEN HUR vy. YORK. (No. 9827.) 
(Supreme Court of Colorado. May 2, 1921.) 
197 Pacific Reporter, 1012. 


1. INSURANCE — FRAUDULENT MISREPRESEN TATIONS 

MUST BE ESTABLISHED BY AFFIRMATIVE PROOF. 

In an action on benefit certificate, where it was contended that the 
insured made fraudulent representations as to his state of health, the 
fraud must be established by affirmative proof. even though the repre- 
sentations or answers by the insured in his application be deemed war- 
ranties. i 

(For other cases, see Insurance, Dec. Dig. § 817[2].) 
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2. INSURANCE — THAT INSURED WAS REJECTED A FEW 
DAYS AFTER ACCEPTANCE BY DEFENDANT’S EXAM- 
INER DOES NOT SHOW FRAUDULENT REPRESENTA- 
TIONS. 


Where insured in his application to a fraternal insurance society 
stated that he had never been advised to change his residence on ac- 
count iof health, had never had a number of specific diseases, and had 
not consulted a physician since childhood, the fact that insured, who 
was passed by defendant’s examiner as a first-class risk, was rejected 
very shortly after by the examiner for another insurance company, does 
not establish that his representations were fraudulent. 


(For other cases. see Insurance, Dec. Dig. § 819[2].) 


3. INSURANCE — FRATERNAL INSURER ESTOPPED TO OB- 
JECT THAT SUIT WAS NOT BROUGHT. WITHIN A YEAR. 
Where a fraternal certificate required suit to be brought within a 

year after loss, but the insurer requested time to investigate and did not 

finally refuse to make payment until about a month before expiration 

of the year after death, the insurer by its conduct estopped itself from 

relying on the provision as to bringing of suit within a year, and where 

the suit was brought very shortly after final refusal it is within time. 
(For other cases, see Insurance, Dec. Dig. § 812.) 


4. INSURANCE—EXAMINER IS AGENT OF INSURER. 


The physician of a fraternal insurer who examined an applicant for 
insurance is the agent of the insurer. 


(For other cases, see Insurance. Dec. Dig. § 755[2].) 


5. INSURANCE — PRESUMPTION THAT EXAMINER WAS 
COMPETENT AND EXAMINATION HONEST. 


In an action on a fraternal insurance certificate, where the insurer’s 
examiner found the deceased a first-class risk, it must be presumed in 
the absence of proof that the examination was fraudulent and collusive, 
that the examiner was competent, and the examination skillfully and 
honestly made. 


(For other cases, see Insurance. Dec. Dig. § 817[2].) 


Error to District Court, Pueblo County; James A. Park, Judge. 

Action by May York against the Supreme Tribe of Ben Hur, a fra- 
ternal corporation. There was a judgment for plaintiff, and the defend- 
ant brings error. Affirmed. 


W. O. Peterson, of Pueblo. for plaintiff in error. 
S. S. Packard, of Pueblo, for defendant in error. 
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WHITE et a. v. GREENE et at. 
(Supreme Court of Errors of Connecticut. June.1, 1921.) 
114 Atlantic Reporter, 112. 


2. INSURANCE—COURT MAY PREVENT SUBSTITUTION OF 
A NEW LODGE BY THE SUPREME CHANCELLOR OF THE 
ORDER PENDING APPEAL FROM HIS ORDER SUSPEND- 
ING PLAINTIFF LODGE. 


By law, provisions that all rulings and decisions by the Supreme 
Chancellor during the recess of the Supreme Lodge shall be binding un- 
til affirmed or reversed by the Supreme Lodge, and that, upon reinstate- 
ment of a suspended lodge. the members thereof shall have the same re- 
lation to the reinstated lodge as they held at the date of suspension, do 
not permit the Supreme Chancellor to establish another lodge of the 
same name to take over the property of a suspended lodge pending its 
appeal to the Supreme Lodge from the suspending order, and the sus- 
pended lodge may appeal to the courts to prevent such a substitution 
pending appeal to the Supreme Lodge. 


(For other cases, see Insurance, Dec. Dig. § 697.) 


4. INSURANCE — COURTS MAY ENJOIN SUPREME LODGE 
WHERE PROPERTY RIGHTS AFFECTED. 


Injunction by suspended subordinate lodge against the officers of the 
Supreme Lodge. a corporation organized under the laws of the District 
of Columbia, enjoining the organization and substitution of another sub- 
ordinate lodge pending the appeal of the suspended lodge from its sus- 
pension. was a proper exercise of jurisdiction if it was reasonably nec- 
essary to protect the property and property rights of the suspended 
lodge, although it incidentally controlled to that extent the internal af- 
fairs of a foreign corporation and the conduct of some of its officers. 


(For other cases, see Insurance. Dec. Dig. § 697.) 


5. INSURANCE — SUPREME LODGE OFFICERS CANNOT BE 
ENJOINED FROM REFUSING TO RECOGNIZE A SUSPEND- 
ED SUBORDINATE LODGE WHERE LODGE STATUTES 
PROVIDE SUPREME CHANCELLOR’S ORDER SHALL 
STAND UNTIL SUPREME LODGE ACTS. 

In an action by a suspended subordinate lodge and some of its mem- 
bers against other members and the officers of the Supreme Lodge for 
injunction, where the Supreme Statutes of the order provide that the 
Supreme Chancellor’s rulings and decisions during recess of Supreme 
Lodge shall be binding until affirmed or reversed by the Supreme Lodge, 
its officers could not. be enjoined from refusing to recognize the sus- 
pended lodge pending appeal to the Supreme Lodge. 


(For other cases, see Insurance. Dec. Dig. § 697.) 


Appeal from Superior Court, New Haven County; Donald T. War- 
ner, Judge. 


George W. Crawford, of New Haven, for appellants. 


Harry G. Tolliver and Philip Pond, both of New Haven, for appel- 
lees. 


Life. ] Sealy v. Sovereign Camp, W. O. W. 


SEALY v. SOVEREIGN CAMP, W. O. W. (No. 12191.) 
(Court of Appeals of Georgia, Division No. 1. May 11, 1921.) 
‘107 Southeastern Reporter, 417. 


(Syllabus by Editorial Staff.) 
INSURANCE—FRATERNAL COMPANY ENTITLED TO RAISE 


RATES WHEN NO FIXED RATES SPECIFIED IN CERTIFI- 
CATE. 


Where an insurance certificate issued by a fraternal society did not 
name any fixed rate of assessment, but provided for payment of all as- 
sessments and dues levied, the society had a right to levy dues and asses- 
sments necessary to pay all matured claims and provide the funds re- 
quired by the constitution and by-laws, and did not break its contract by 
levying higher dues and assessments than those originally fixed, es- 
pecially where it gave the member the option of paying the old rate by 
consenting to a reduction of benefits or the creation of a lien against 
his certificate, as provided in Park’s Ann. Civ. Code, § 2564(mm). 


(For other cases, see Insurance, Dec. Dig. § 719[3].) 


Error from City Court of Zebulon; E. F. Dupree, Judge. 


Action by W. A. Sealy against the Sovereign Camp, Woodmen of 
the World. The petition was dismissed on demurrer, and plaintiff brings 
error. Affirmed. 


J. M. Smith, of Barnesville, and Reagan & Reagan, of McDonough, 
for plaintiff in error. 


Little, Powell, Smith & Goldstein, of Atlanta, for defendant in er- 
ror. 


BroyLes, C. J. 1. Where a certificate of insurance, issued by a fra- 
ternal beneficiary society, does not name any fixed rate of assessment 
or sum in the nature of a premium, but makes the maintenance of the 
certificate and the granting of the benefits stipulated in the certificate 
conditional upon the payment of “‘all assessments and dues that may be 
levied during the time that he [the holder of the certificate] shall re- 
main a member of the order,” the society has the right to levy such 
dues and assessments as may be necessary to pay all matured claims in 
full and to provide for the creation and maintenance of the funds re- 
quired by its constitution and by-laws, and the levying of higher dues 
and assessments than those originally fixed does not constitute a breach 
of its contract with the member holding the certificate; especially is 
this true where the society, when notifying the member of his increased 
dues, offers him all the benefits originally promised him in his certifi- 
cate, provided he pays the increased dues, and also gives him the op- 
tion of paying at a lower rate, provided he consents to a reduction of 
the benefits originally promised, and also gives him the option iof pre- 
venting any increase in his dues, while retaining all the benefits original- 
ly promised, provided he allows a lien to be charged against his certi- 
cate. Park’s Ann. Code, §§ 2564 (mm); Funk v. Stevens, 102 Neb. 681, 
169 N. W. 6; Shepperd v. Bankers’ Union of the World, 77 Neb. 85, 
108 N. W. 188; McClement v. Supreme Court, I. O. F. (New York Ap- 
peals), 222 N. Y. 470, 119 N. E. 99, 102; De Graw v. Supreme Court, I. 
O. F., 182 Mich. 366, 148 N. W. 703; Williams v. American Ins. Union, 
107 Kan. 214, 191 Pac. 291. 
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(a) This ruling is not in conflict with the decision in Eminent 
Household of Columbian Woodmen v. Eppes, 24 Ga. App. 762, 102 S. 
E. 174; it being specifically stated there that, under the facts of the 
case— 

“Tt is unnecessary to pass upon the right of the defendant order to 
increase the premium rates to preserve the life of the order and to com- 
ply with the provisions of the act of 1914. Ga. L. 1914, p. 99; Park’s 
Ann. Code, §§ 2564(q), 2564(w), 2564(x).” 

2. Under the ruling in the preceding note and the facts of the in- 
stant case, the court did not err in dismissing the petition on general 
demurrer. 

Judgment affirmed. 

Luke and Bloodworth, JJ., concur. 


WILCOX v. WALKER. (No. 12184..) 


(Court of Appeals of Georgia. Division No. 1. May 11, 1921. Rehear- 
ing Denied June 14, 1921.) 


107 Southeastern Reporter, 560. 


(Syllabus by Editorial Staff.) 

INSURANCE — INSURED RETAINING POLICY CANNOT DE- 
FEAT ACTION ON PREMIUM NOTE BY SHOWING FALSE 
REPRESENTATION. 

Where insured, who gave a note for the first premium on a life 
policy, retained the policy and made no effort to return it until the note 
had matured and the policy lapsed, he could not. after having the pro- 
tection of the policy for one year, defeat an action on the note by show- 
ing that he could not read or write. and was induced to sign the appli- 
cation by false representations as to the terms of the policy, and did not 
discover its real terms until after the note mztured, and then offered to 
surrender it 

(For other cases, see Insurance, Dec. Dig. § 187[2].) 


Error from City Court of Tifton; Jas. H. Price, Judge. 
Action by G. S. Wilcox against J. M. Walker. Judgment for de- 
fendant, and plaintiff brings error. Reversed. 


Murrow & Bennet. of Tifton, for plaintiff in error. 
Smith & Christian, of Tifton. for defendant in error. 


Broytes, C. J. 1. Ina suit upon a note given for the first premium 
on a policy of life insurance, where the undisputed evidence show's that 
the insured retained in his possession the policy of insurance (with a re- 
ceipt attached thereto, acknowledging the payment of the first premium), 
and made no effort to return the contract of insurance to the insurer 
until after the note had matured and the policy lapsed. a verdict for 
the defendant is contrary to law. The insured cannot defeat payment of 
the premium on a policy of insurance. issued at his instance, while he 
still retains the contract, and especially where the policy had lapsed be- 
cause of the failure of the insured to pay the second annual premium 
when due, and where the insured had enjoyed the benefit of the protec- 
tion of the policy for one year. Under such conditions, payment of the 
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first premium cannot be defeated by the insured pleading and showing 
that he could not read nor write, except to sign his name, and that he 
was induced to sign the application for the insurance by false and fraud- 
ulent representations as to the terms of the policy of insurance, made to 
him by the agent who solicited the insurance. and that he did not dis- 
cover the real terms of the policy of insurance until after the note had 
matured, and that he then offered to surrender the policy. See, in this 
connection, Franklin Life Ins. Co. v. Boykin, 10 Ga. App. 345, 73 S. E. 
545, and the same case (Boykin v. Franklin Life Ins. Co.) in 14 Ga. 
App. 666. 82 S. E. 60. 

2. Under the ruling in the preceding note, the verdict in favor of 
the defendant was contrary to law, and the court erred in overruling the 
motion for a new trial. 

Judgment reversed. 

Luke and Bloodworth, JJ., concur. 


MODERN WOODMEN OF AMERICA vy. BALL. (No. 10822.) 
(Appellate Court of. Indiana, Division No. 2. June 23, 1921.) 
131 Northeastern Reporter. 539. 


2. INSURANCE — KNOWLEDGE OF OFFICER OF LOCAL 
LODGE COLLECTING ASSESSMENT CONCERNING MEM- 
BER’S ILL HEALTH IS KNOWLEDGE OF SOCIETY. 

The officer of a local camp or lodge of a benefit society, charged 
with the duty of collecting and remitting dues and assessments to the 
supreme or sovereign organization, is its agent, and his knowledge of a 
member’s ill health at the time of his reinstatement is its knowledge, as 
it is conclusively presumed that he communicated his knowledge to his 
principal. and this rule is not changed by Acts 1915, c. 91, § 20, author- 
izing fraternal societies to provide that no subordinate body, nor any of 
its subordinate officers or members, shall have power or authority to 
waive any of the provisions of its laws. 

(For other cases, see Insurance, Dec. Dig. § 763.) 


3. INSURANCE—BENEFIT SOCIETY HELD TO WAIVE PROVI- 
SION AGAINST REINSTATEMENT DURING ILL HEALTH 
BY RECEIVING AND RETAINING ASSESSMENTS. 
Notwithstanding Acts 1915, c. 91, § 20, a benefit society charged with 

knowledge of a member’s ill health at the time of his reinstatement, by 

reason of the knowledge of the officer of the local camp collecting and 

remitting dues and assessments. waived the provision of its laws against 

reinstatement during ill health by receiving and retaining assessments. 
(For other cases, see Insurance, Dec. Dig. § 763.) 


Appeal from Superior Court, Allen County; Wm. N. Ballou, Judge. 

Action by Cecelia Ball against the Modern Woodmen of America. 
From a judgment for plaintiff, defendant appeals.. Affirmed. 

Instruction No. 2, given at plaintiff’s request, was as follows: 


(2) The burden of proving the material allegations of the plaintiff's 
complaint and replies by preponderance of all the evidence is upon the 
plaintiff, while. on the other hand, the burden of proving the material 
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allegations of the defendant’s answers by preponderance of all evidence 
is upon the defendant. Therefore, if the plaintiff has proved the ma- 
terial allegations of her complaint and the material allegations of said 
answers have not been proved by a preponderance of the evidence, your 
verdict should be for the plaintiff. 


If you find, from the evidence, that the plaintiff’s decedent was a 
member in good standing of the defendant at the time of his death under 
the certificate of membership sued on herein, and that the defendant 
was notified by the plaintiff of the death of the decedent. and at said 
time or thereafter denied liability under said certificate ‘of membership, 
and received and accepted proof of death of the decedent by the plain- 
tiff and has not paid to the plaintiff the amount called for under said 
certificate of membership, then the court instructs you that your verdict 
should be for the plaintiff, unless the material allegations of some one 
of the defendant’s answers has proved by a preponderance of the evi- 
dence the material allegations of some one of its answers. Even if the 
defendant has proved by a preponderance of the evidence the material 
allegations of some one of its said answers, your verdict should be for 
the plaintiff, if you find, from the evidence. that the material allegations 
of her reply thereto has been proved by a preponderance of the evidence. 


W. D. Headrick, of Indianapolis, E. V. Harris, of Ft. Wayne, ,Gra- 
ham Walters. Snouffer & Sherrod. of Ft. Wayne, and Truman Plantz. 
of Warsaw, Ill., for appellant. 


R. CG. Parrish, Henry G. Hogan, and Guy Colerick, all of Fa. Wayne, 
for appellee. 


NicuoLs. P. J. This action by the appellee is based upon a benefit 
certificate in the sum of $2,000 issued by appellant to the husband of 
appellee in 1907. Appellant answered in four paragraphs; the first be- 
ing a general denial. The second alleged breach of warranty in that 
the insured had misstated his age as under 45 years, while appellant 
claimed he was older, and that a by-law prevented one over 45 years of 
age from becoming a member. The third paragraph alleged misstate- 
ment of the insured that he was in sound health in May, 1917, when he 
was reinstated as a member; it being alleged therein that the insured 
had been suspended on the Ist day of May for nonpayment of the April, 
1917, dues or assessments, and that a by-law required that one being 
reinstated must be in sound health at the time of reinstatement. In 
both of said second and third paragraphs of answer it is alleged that 
the appellant, upon learning of said alleged breaches of ‘warranty, re- 
scinded the contract after the death of the decedent, and tendered the 
amount of premiums paid under said contract to appellee before the in- 
stitution of her action. The fourth paragraph of answer alleges tender 
and that the same was made good by bringing the money into court. 


To these three special paragraphs of answer appellee filed special 
paragraphs of reply, setting up, in substance, that there was no mis- 
statement of age. that there was no unsoundness of health, and that, in 
any event, the appellant had estopped itself from rescinding the con- 
tract and had waived any alleged breaches of warranty. 

The cause was tried by a jury, which returned a general verdict 
in favor of appellee and answered the special interrogatories submitted 
by the court at the request of appellant. Appellant moved the court for 
judgment on the answers to the interrogatories, notwithstanding the gen- 
eral verdict, which motion was overruled. A motion for a new trial 
filed by appellant was overruled, and a judgment rendered for appellee. 

The errors assigned, which have been’ presented to this court for 
its consideration. are hereinafter discussed in their ‘order. 
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Appellant concedes that the answers to interrogatories do not show 
-that appellee’s decedent was over 45 years of age at the time of his ap- 
plication for a certificate of insurance, but it contends with much force 
that the answers do show that the deceased was in ill health at the time 
that he made application for reinstatement and at the time of his rein- 
statement, and that the general society did not know of the fact of such 
ill health until after his death, and that upon receiving the information 
it refused to pay. But appellee contends, with equal plausibility, that 
the answers to interrogatories do not show that her decedent was in ill 
health at the time of the reinstatement. 


[1] Where answers to interrogatories are uncertain, doubtful. or ob- 
scure, they must be resolved most strongly against the party seeking the 
judgment thereon, and under such conditions, the general verdict must 
prevail. Smith v. Michigan, etc., R. R. Co.. 35 Ind. App. 188, 73 N. E. 
928; Welker v. Appleman, 44 Ind. App. 699, 90 N. E. 35. 


[2, 3] The answers state that appellant did not know at the time of 
the reinstatement that the insured was then in ill health, but this finding 
cannot prevail against another that the local society did know of the in- 
sured’s ill health. It is well established that an officer of a local camp 
or lodge of a benefit society. who is charged with the duty of collect- 
ing and remitting dues and assessments to the supreme or sovereign or- 
ganization, is its agent, and his knowledge acquired while performing 
his duty as such agent is the knowledge of his society, as it is conclu- 
sively presumed that he communicated his knowledge to his principal. 
Sovereign Camp of Woodmen v. Latham. 59 Ind. App. 290, 107 N. E. 
749; Supreme Tribe, etc.. v. Lennert, 178 Ind. 122, 98 N. E. 115; West 
v. National Casualty Co., 61 Ind. App. 479, 112 N. E. 115. Section 20, 
Acts 1915, p. 288, upon which appellant relies. is not in point. It only 
provides that fraternal societies may provide that no subordinate body, 
nor any of its subordinate officers or members, shall have the power or 
authority to waive any of the provisions of the laws and constitution of 
the society. There is no provision that the knowledge of the subordinate 
society ‘or office shall not be the knowledge of the supreme society, and 
the supreme society, appellant herein. being charged with knowledge of 
the insured’s ill health, if thereafter it receives assessments and retains 
them, it waives its provision against reinstatement. Having reached this 
conclusion, we do not need to consider the question of tender. The mo- 
tion for judgment non obstante was properly overruled. 


[4] Instruction No. 1, given to the jury on the court’s own motion, 
told the jury that it need not answer interrogatory No. 44. We do not 
find that this interrogatory was in any way made a part of the record 
and any error as to it is therefore not properly presented. Under ap- 
pellant’s points. however, we find what purports to be the interrogatory 
involved. and we note that it requests the jury to state the facts, if any, 
tending to prevent or avoid suspension. The interrogatory calls for evi- 
dentiary facts upon which the jury might base a legal conclusion. No 
authorities are needed to sustain the court’s action in giving the instruc- 
tion. We suggest, however, that it might have been better procedure to 
strike out the objectionable interrogatory. 


[5] Appellant relies for reversal upon the court’s action in giving 
to the jury, at the request of appellee. instructions 2, 3, 4, 6, 7, 8, 9, 
12, and 13, inclusive. The motion for a new trial presents error in giv- 
ing these instructions. with others. jointly. and error in giving each of 
them. We have examined each of the instructions, and, having reached 
the conclusion above as to notice and waiver. we hold that there is no 
reverisbile error in giving any one of the instructions aforesaid. Instruc- 
tion No. 2 is confusing in part, but, taken as a whole, we are of the 
opinion that the jury was not misled thereby. There was no reversible 
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error in refusing to give appellant's instructions 12, 13, and 14, pertain- 
ing to waiver notice, and tender. 

[6. 7] Appellant complains of the action of the court in excluding 
certain taxation lists and a marriage return which were offered in evi- 
dence; but appellant has failed to set out in its brief the record ‘of this 
offered evidence, or the court’s refusal to admit it, or appellant’s excep- 
tions to the ruling of the court in rejecting it. The first information we 
have in appellant’s brief of such offered evidence is in appellant’s mo- 
tion for a new trial, and thereafter it is mentioned in errors relied on 
for reversal. Appellant has wholly failed to comply with rule 22 of this 
court (655 N. E. v.) Indiana Utilities Co. v. Wareham. 66 Ind. App. 
542, 118 N. E. 572; Gwinn v. Hobbs, 118 N. E. 155; Pittsburg, etc.. R. 
R. Co. v. Sedwick, 124 N. E. 514; Inland Steel Co. v. Smith, 168 Ind. 
245, 80 N. E. 538. Appellant has attempted to remedy this defect in 
its original brief by setting out the omitted matter in its reply brief, 
but this is not permitted. Fox v. State, 186 Ind. 299. 116.N. E. 295; 
Decker v. Mahoney, 64 Ind. App. 500, 116 N. E. 57; Albaugh Bros. v. 
Lyanas, 47 Ind. App. 30, 93 N. E. 678; Id., 90 N. E. 908. 

[8] Appellant, as reasons for a new trial, says that the respective 
answers to interrogative 18. 19, 25, 26, 41, 54, and 55 are contrary to 
the evidence. But an assignment in a motion for a new trial that an an- 
swer to an interrogatory to the evidence presents no question for re- 
view. Jennings v. Ingle, 35 Ind. App. 153, 73 N. E. 945. 

[9] Appellant has failed to present any error as to a hypothetical 
question to a prospective juror, testing his qualifications to serve as such 
because of its brief being defective in failing to set out anything con- 
cerning it, except in its motion for a new trial. See authorities supra. 

We have examined the substantial question presented for our con- 
sideration, and we find no reversible error. 

Judgment affirmed. 


CURE v. MIDLAND LIFE INS. CO. (No. 23030.) 
(Supreme Court of Kansas. June 11, 1921.) 
198 Pacific Reporter 940 


(Syllabus by the Court.) 
1. INSURANCE — FACTS INSUFFICIENT TO SHOW WAIVER 
OF PROVISION FOR DELIVERY OF POLICY AND PAY- 
MENT OF PREMIUMS WHILE INSURED WAS ALIVE. 


In an insurance contract it was stipulated that the policy should not 
be in force until it was delivered and the first premium paid while the 
applicant was alive and in good health. After payment of part of the 
annual premium, and before the delivery of the policy, the applicant 
died. After knowledge of his death former employer. under an arrange- 
ment for the payment of premiums due to the insurance company from 
the wages of insured employees, sent a check to the company which cov- 
ered installments due from insured employees. and included a payment 
on the contract of the deceased applicant. As soon as the agent dis- 
covered that the check covered that payment the money was returned 
to the employer. Upon a claim that the conduct of the def:ndant was 
a waiver of the conditions precedent to a consummated contract, it 1s 
held that the evidence did not establish a waiver. 


(For other cases, see Insurance, Dec. Dig. § 392[11].) 
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Appeal from District Court, Cowley County. 


Action by Nora Cure against the Midland Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. Reversed and remanded, 
with instructions. 


Frank P. Sebree. of Kansas City, Mo. and Hackney & Moore, of 
Winfield, for appellant. 


S. A. Smith and S. C. Bloss, both of Winfield, and W. C. Mullen- 
dore, of Winfield, for appellee. 


Jounston, C. J. This was an action brought by Nora Cure to re- 
cover from the Midland Life Insurance Company $1,000 upon an in- 
surance contract made with her minor son, Hubert L. Cure. Judgment 
was in her favor. and defendant appeals. 

The contract for insurance was arranged between Cure and G. T. 
Brewer, the agent of the insurance company, on July 29, 1918. and in the 
application it was stipulated: 

“No policy issued in consequence of this application shall go into 
effect until it shall actually be delivered to me, and the first premium 
thereon shall be actually paid to the company, all during my life and 
good health.” 


After the application had been approved and registered with the in- 
surance department, but before it was delivered, Cure was accidentally 
killed. There is no discord between the parties as to the clause of the 
contract providing that the contract was not binding until the delivery 
of the policy, nor as to the fact that no delivery had been made. It is 
conceded that under the contract delivery of the policy was a prerequisite 
to the consummation of the contract. but it is contended that this provi- 
sion was waived by the action of the agents and officers of the company. 
When the application was made Cure gave his note for $29.84 as a pay- 
ment towards the first annual premium, and it was arranged with his em- 
ployer, the Empire Gas and Fuel Company, that $10 of the amount 
should be taken out of his wages on August 10th, $10 more on August 
25th, and the balance of $9.84 on September 10th. The first payment 
was taken from his earnings on August 10th and paid to Brewer, the 
agent of the insurance company. The day following the accident Brewer 
notified the insurance company of the death of Cure, and because the 
policy had not been delivered, and was not in force, he transmitted the 
$10 which had been paid to him to the company. as he said, “to return 
to his folks.” 

The vice-president of the company replied that there was no liability 
on the application. for the reason that the policy had not been de- 
livered, and stated that delivery had been prevented by the failure of 
the mother of Cure to give her consent to the taking out of insurance 
by her minor son, and that the requests for her consent had been ignored 
by her. On August 25th, the next pay day. which was 10 days after 
Cure’s death, the Empire company delivered a check to Brewer covering 
installments on a number of notes given by Cure and other insured em- 
ployees, which included $19.84, the balance due on the Cure note. The 
fact that the check included a payment on the Cure note was not ob- 
served by Brewer when it was delivered, but when it was discovered he 
paid it back to the Empire company. and also returned the $10 installment 
formerly received. The check covering this amount was held by the 
Empire company for a few days, and it was then returned to Brewer, 
with the statement that the parents of Cure refused to accept it. The 
amount so received is still in the hands of the defendant, but when it 
was tendered to the parents they refused to accept it. and have insisted 
that the defendant was liablie for the full amount named in the appli- 
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cation. When a demand was made for the insurance, the company sent 
a check for $29.84, the amount of the premium paid, but it was returned 
with the statement that $1,000 of insurance must be paid, and if not 
paid suit to collect the same would be begun. 


{[2] The claim of waiver is based upon the fact that payments were 
accepted and retained after Cure’s death. and after the defendant had 
notice of his death. It is manifest that the defendant did not intention- 
ally take or hold the premium money after learning of the death of 
Cure. It is essential to a waiver of a contract right that there be not 
only knowledge of it, but an intention to relinquish it. It has been said 
that: 

“To make out a case of waiver of a legal right, there must be a 
clear, unequivocal, ‘and decisive act of the party showing such a pur- 
pose or acts amounting to an estoppel on his part.” 27 R. C. L. 909. 


[1] The evidence shows that there was no intention on the part 
of the defendant or its agent to waive the condition or relinquish the 
right. When notice of the death was received there was prompt de- 
claration of no liability, and steps were taken towards the return of 
that part of the premium which had been collected. It is true that the 
balance of the premium, $19.84, was taken out of the wages of Cure 
after his death by the defendant and its agent, and that this was included 
in a check covering installments of other employees which was turned 
over to the agent of the defendant. As soon as he learned that this 
amount was included in the check, prompt and decisive action was taken 
by the return of the money to the employer who had paid it. It was not 
knowingly taken, nor was there any intention to retain or appropriate it. 
Instead of an intentional and unequivocal relinquishment of the contract 
right, there was a consistent insistence that there was no liability on the 
contract, and an attempt in good faith to return the premium that had 
been indirectly paid through the agent of Cure’s employer. 


Nor it there anything in the case in the nature of an estoppel, as 
the plaintiff was not misled by the fact that the premium was in de- 
fendant’s hands for a short time. From the beginning the return of the 
premium was steadily refused. A waiver of a like condition was before 
the court in Green v. Ins. Co., 106 Kan. 90, 186 Pac. 970. There an 
application for insurance was made, and part of the first premium was 
paid, but it was stipulated that the dontract should not take effect 
until the delivery of the policy. The policy was executed, placed in the 
hands of the local agent of the company for delivery, but before it was 
accomplished the death of the applicant occurred. Because of the ser- 
ious illness of the applicant and inability to consummate the contract, 
the delivery of the policy was delayed, but the agent informed the wife 
of the applicant that the policy was valid and in force. The agent was 
without authority to deliver the policy unless the premium was paid. 
and the applicant was then in good health. Upon learning of the death 
of the applicant the insurance company promptly disclaimed liability, 
and it was held that, while the court had been liberal in applying the 
doctrine of waiver in insurance cases, there could be no waiver without 
an intention to waive the stipulated conditions, and it was therefore held 
that waiver was not established. 


If the premium had been paid by Cure when the applicat‘on was 
made, and had been kept by the company until after knowledge of his 
death, it would not have affected the provision that the contract was to 
be without force until the delivery of the policy and full payment of the 
first premium while he was in life and good health. Of course, if the 
company had knowingly accepted premiums and intentionally recognized 
the validity of the contract and waived these conditions it would be 
bound. The evidence does not show such an intention, and. nothing oc- 
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curring after his death tends to show an intentional relinquishment of 
the right nor anything approaching an estoppel to deny liability. 

The judgment will therefore be reversed, and the cause remanded, 
with instructions to enter judgment for defendant. 

All the Justices concurring. 


LANE v. NATIONAL INDUSTRIAL INS. CO. (No. 23217.) 


(Supreme Court of Kansas. June 11, 1921. Rehearing Denied, July 
7, 1921.) 


198 Pacific Reporter 948. 


(Syllabus by the Court.) 

INSURANCE—INSURER HELD NOT LIABLE UNDER SCHED- 

ULE OF PAYMENTS, WHERE INSURED DIED BEFORE EX- 

PIRATION OF FIRST YEAR AFTER ISSUANCE OF POLICY. 

A life insurance company issued a policy which provided that, in the 
event of the death of the insured, the company would pay to the bene- 
ficiary a certain sum under a schedule, made a part of the policy, which 
designated the sum to be paid at the end of any year after the date of the 
policy for 20 years. The schedule provided for the payment of $250 at 
the end of the first year. The insured died 4% months after the policy 
was issued. Held, that the company was not liable. 


(For other cases, see Insurance, Dec. Dig. § 175.) 
Marshall, J., and Johnston, C. J., dissenting. 


Appeal from District Court, Montgomery County. 

Action by Rella Lane against the National Industrial Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Reversed, and 
judgment directed for defendant. 


Chas. D. Welch, of Coffeyvile, for appellant. 
Harold McGugin and Walter S. Keith, both of Coffeyville, for ap- 
pellee. 


MaRSHALL, J. The plaintiff recovered judgment on a policy of life 
insurance, and the defendant appeals. On March 17, 1919, the defendant, 
a life insurance company, issued its life insurance policy to J. A. G. Lane, 
in which his wife, the plaintiff, Rella Lane, was named as beneficiary. 
The insured died on July 31, 1919. The defendant refused payment on 
the policy, and this action was commenced. 

1. One of the defendant’s contentions fatal to the plaintiff’s right to 
recover is that— 

“The policy sued on does not provide for any death benefit where the 
death occurs prior to the end of the first year.” 

This contention is based on the following language contained in the 
policy: 

“The said company does hereby agree, in the event of the death of the 
insured, subject to all of the terms, conditions, exceptions, agreements and 
limitations, contained herein, and in the application herefor, to pay to 
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Rella Lane, wife, * * * the sum hereinafter stated, designated and set 
forth as payable at the end of the various years from the date of this 
policy for a period of twenty years, as death benefit under Schedule B 
herein, if this policy shall have been kept in full force and effect.” 

The policy also provided that— 

“At the expiration of any year after the first year, for a period of 
twenty years from the date of this policy, * * * this company will 
* * * on the proper, legal and satisfactory assignment as collateral se- 
curity for a loan, and delivery by the insured of this policy to the said 
company, loan the insured, on the last day of any one year after the first 
year, the sum hereinafter designated as the amount that will be loaned on 
this policy under the terms and conditions hereof at the end of the 
various years from the date of this policy, the sum set forth and stated 
in and under Schedule A herein.” 

On the back of the policy appeared Schedules A. and B, which for 
the first four and the twentieth years were as follows: 


At the End of Schedule A. Schedule B. 

Cash Loan. Death Benefit. 
1 year None. $ 25C.00 
2 years $ 126.25 250.00 
3 years 193.87 250.90 
4 years 264.50 290.00 
* . * * . y * 
20 years 1,802.50 1,828.00 


It has been said that— 

“Contracts of insurance are to be construed, where constructicn is 
permisible, most strongly against the insurer and in favor of the insured.” 
Insurance Co. v. Milling Co.. 69 Kan. 114. 76 Pac. 423; Fire Association 
v. Taylor, 76 Kan. 392, 91 Pac. 1070; Bank v. Insurance Co., 91 Kan. 18, 
137 Pac. 78, 49 L. R. A. (N. S.) 972; Graff v. Insurance Co., 107 Kan. 
648, 193 Pac. 356; 25 Cyc. 739. 

But if the policy is not ambiguous there is no room for the applica- 
tion of this principle of interpretation. The courts cannot change insur- 
ance contracts any more than they can change other contracts. There is 
no ambiguity in this policy; it specifically and definitely provides that the 
$250 shall be paid at the end of the first year. There is no language in 
the policy providing for the payment of any sum during that year. There 
is no liability if death should occur within the first year after the policy 
was issued. This conclusion is supported by the fact that under the pol- 
icy there was no cash loan value for the first year, and is further sup- 
ported by the fact that the investment feature of the policy is very promi- 
nent—at the end of the second year and of each year thereafter more 
money could be borrowed under the policy than would have been paid in 
as premiums. - 


The judgment is reversed, and the trial court is directed to enter 
judgment for the defendant. 
Burch, Mason, Porter, West, and Dawson, JJ., concurring. 


MARSHALL, J. (dissenting). The meaning of the policy, as far as 
the first year of its operation is concerned, is not clear; but a fair con- 
struction would be that as it is a life insurance policy, it insures the life 
of the insured from the time it is issued, and that the $250 to be paid at 
the end of the first year is a limitation on the time of payment if death 
occurs during the first year and not an exclusion of payment if the in- 
sured should die during that time. If the interpretation contended for by 
the defendant is.correct, the policy would not take effect until the end of 
the first year so far as life insurance is concerned. That is not a reason- 
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able construction of the language used. If we follow the rule of inter- 
pretation that has been adopted in other insurance cases, the conclusion 
must be reached that $250 should be paid at the end of the first year if 
the death of the insured should occur during that year. 


Johnston, C. J., joins in this dissent. 


MARKS et ux. v. SUPREME TRIBE OF BEN HUR. 
Court of Appeals of Kentucky. May 6. 1921.) 
230 Southwestern Reporter 540 


1, INSURANCE—INSURER HAS RIGHT TO CONTRACT TO BE 
EXEMPT FROM LIABILITY FOR DEATH WHILE IN MILI- 
TARY SERVICE. 


An insurance company or benefit society has the right to select the 
particular risks it is willing to assume, and there is no public policy 
against a contract exempting insurance company in advance from lia- 
bility for the death of insured while in the military or naval service of 
the government, either voluntary or involuntary. 


(For other cases, see Insurance, Dec. Dig. § 438, 787.) 


2. INSURANCE — ACCEPTANCE OF DUES BY BENEFIT AS- 
SOCIATION WHILE INSURED WAS IN MILITARY SERV- 
ICE NO RECOGNITION OF CONTINUED VALID EXIS- 
TENCE OF CERTIFICATE. 

Mere acceptance of dues by benefit association while insured was in 
the military service in France did not give the right to recover on the 
certificate where insured died in such service, and the certificate provided 
that the association would not be liable for death occurring in service 
in foreign lands, since insured may have been desirous of simply main- 
taining his certificate regardless of the exemption. 


(For other cases, see Insurance Dec. Dig. § 755[3].) 


Appeal from Circuit Court, Henderson County. 


Action by Isaiah Marks and wife against the Supreme Tribe of Ben 
Hur. Judgment for defendant. and plaintiffs appeal. Affirmed. 


McClain & Pentecost, of Henderson. for appellants. r 
W. ,A. Wells, of Henderson, for appellee. 
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ELMS et at. v. MUTUAL BENEFIT LIFE INS. CO. (No. 15596.) 


(St. Louis Court of Appeals. Missour., May 3. 1921. Rehearing Denied 
June 7, 11921.) 


231 Southwestern Reporter, 653. 


2. INSURANCE — PLAIN FORFEITURE CLAUSE WILL BE EN- 
FORCED. . 


While the law does not favor forfeiture, especially in the case of in- 
surance contracts, the courts cannot do otherwise than to enforce a con- 
tract plainly providing forfeiture when no statutory law intervenes to 
prohibit it. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3. INSURANCE — POLICY HELD TO PROVIDE FOR FORFEI- 

TURE FOR NONPAYMENT OF PREMIUM. 

A life insurance policy written before the enactment of the non- 
forfeiture statutes (Rev. St. 1919, §§ 6151-6153). expressly providing 
that in case of nonpayment of premium the insurer should not be liable 
for payment of any part of the sum insured for, but that the policy 
should cease and determine, clearly provides for forfeiture which must 
be enforced. 

(For other cases, see Insurance Dec. Dig. § 349[1].) 


4. INSURANCE—PROVISION FOR DEDUCTION FOR INDEBT- 
EDNESS HELD NOT TO APPLY WHERE POLICY WAS 
FORFEITED. 

The provision of the insuring clause that the company would pay 
the amount of policy after deducting all indebtedness of the company 
applied to a payment while policy was in force, and was not inconsistent 
with a subsequent clause for forfeiting the policy for nonpayment of 
premiums. 

(For other cases. see Insurance, Dec. Dig. § 349[4].) 


5. INSURANCE—CLAUSE GIVING RIGHT TO PAID-UP INSUR- 
ANCE NOT INCONSISTENT WITH FORFEITURE CLAUSE. 
There is no inconsistency between a clause in life insurance policy 

providing for its forfeiture for nonpayment of a premium when due 
and a clause that, if two years’ premiums have been paid, the insured, 
on default of payment of a subsequent premium, may receive a paid-up 
policy for an equitable sum upon the demand and surrender of policy 
within three months from lapse. 


(For other cases. see Insurance, Dec. Dig. § 368[1].) 


s 


6. INSURANCE—RESERVE UNDER POLICY HELD FORFEITED 

FOR NONPAYMENT OF PREMIUMS. 

Even if the reserve under a life insurance policy which lapsed from 
nonpayment of premiums is construed to be the company’s profits, the 
insured is not entitled thereto when the policy expressly provided for 
forfeiture of all profits thereunder. 


(For other cases, see Insurance. Dec. Dig. § 360[3].) 


7. INSURANCE—VOLUNTARY APPLICATION OF RESERVE OF 
PAID-UP INSURANCE DOES NOT WAIVE FORFEITURE. 
Where a life insurance policy expressly providing for forfeiture for 

nonpayment of premiums had lapsed, the insurance company did not 

waive its right to forfeit by voluntarily applying, when the insured failed 
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to surrender his policy and demanded the cash surrender value within 
the time limited, the reserve earned under the policy to the purchase of 
paid-up insurance which had expired before the death of insured. 


(For other cases, see Insurance, Dec. Dig. § 390.) 


8. INSURANCE — IN ABSENCE OF STATUTE FORFEITED RE- 
SERVE IS PROPERTY OF COMPANY. 


Before the enactment of nonforfeiture statutes (Rev. St. 1919, §§ 
6151-6153). the reserves earned on the policy which provided for for- 
feiture of the insurance and all profits in the event of nonpayment of 
premiums were the property of the company, so that the beneficiaries 
under the policy could not recover such reserves from the company on the 
theory it converted the property of insured to its own use by applying 
the reserves to a paid-up policy of insurance. 


(For other cases, see Insurance, Dec. Dig. § 360[3].) 


Appeal from St. Louis Circuit Court; Glendy B. Arnold, Judge. 


Action by Edward C. Elms and others against the Mutual Benefit 
Life Insurance Company. From a judgment for defendant after deny- 
ing plaintiff's motion to take a nonsuit, plaintiffs appeal. Affirmed. 


Igoe & Carroll and Anderson. Gilbert & Hayden. all of St. Louis, 
for appellants. 


Jones. Hocker, Sullivan & Angert, of St. Louis, for respondent. 


Biccs, C. This is an action upon a policy of life insurance. The 
policy in the sum of $1,000 was issued upon the life of Rossing*on Elms 
and was dated March 31, 1871. The premiums were paid until March 3, 
1906. The one due that day was not paid nor was any subsequent premi- 
um paid. The insured died October. 1912. 


The petition is in two counts, the first being a straight suit on the 
policy, and the second on the theory of a conversion of the reserve stand- 
ing to the credit of the’ policy at the time it lapsed, which is alleged to 
have been the sum of $765.49. 

The answer to the first count, after denying the performance of the 
terms and conditions of the policy on the part of the plaintiffs. set up 
that the insured failed to pay the premium of $44.46 due on March 3, 
1906, and as a result the, policy lapsed, and under its terms the company 
became exempted from the payment of any sum. It is further averred 
that under the policy it was provided that after two or more premiums 
had been paid the company upon the lapse of the policy for the nonpay- 
ment of any subsequent premium would issue a paid-up policy insuring 
an equitable sum, payable at death, provided application was made for 
such paid-up insurance and the policy surrendered to the company with- 
in three months after its lapse. It is then averred that no application 
was made nor was the policy surrendered for paid-up insurance within 
three months after its lapse for the nonpayment of the premium due 
March 3, 1906. 

Defendant’s answer to the second count denied that 6n March 3, 
1906, or at any time there was a reserve or cash value standing to the 
credit of the policy of $765.49 as alleged by plaintiffs, and denied that 
either the insured or plaintiffs were entitled to any reserve or cash value 
under said policy upon its lapse for the nonpayment of the premium. 

The cause was tried by the court sitting as a jury. and upon request 
of the defendant at the close of the case the court declared the law to be 
that plaintiffs were not entitled to recover under either count of the 
petition. Following the usual preliminaries, plaintiffs have appealed. 
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No question of pleading arises in the case, and the facts are undis- 
puted. The foregoing statement and substantive portions of the plead- 
ings may be considered as facts established in the case; the parties, how- 
ever, differing only as to the legal effect of the policy stipulations and 
subsequent action of the company after the lapse of the policy follow- 
ing the default in the payment of premiums. It was conceded that the 
defendant was duly notified and denied liability for any sum, and that all 
premiums were paid from 1871 to the premium due March 3, 1905, but 
that no further premiums were paid by the assured or by any one. It 
was further admitted no demand was made within three months after 
the lapse or at any time for the paid-up insurance provided in the pol- 
icy. The provisions of the policy material to the issues are as follows: 


“And the said company does hereby promise and agree to and with 
the said assured well and truly to pay or cause to be paid the said sum 
insured, at their office in the city of Newark, to the said Catherine Elms 
or assigns, within ninety days after due notice and proof of the death of 
said Rossington Elms. And in case the said assured should die before 
the decease of the said Rossington Elms, then the amount of this in- 
surance shall be payable to their children or to their guardian if under 
age, Within ninety days after due notice and proof of interest and of the 
death of said Rossington Elms, deducting therefrom all indebtedness of 
the party to the company, together with the balance, if any, of the year’s 
premium,” 

The forfeiture provision is as follows: 


“In case the said premium shall not be paid on or before the several 
days hereinbefore mentioned for the payment thereof, at the office of 
the company in the city of Newark, or to agents when they produce re- 
ceipts signed by the president or treasurer, then, and in every such case, 
the said company shall not be liable to the payment of the sum insured, 
or any part thereof, and this policy shall cease and determine; but after 
two or more full years premiums have been paid hereon the company 
will issue a paid-up policy insuring an equitable sum, payable at death, 
provided application be made for same, and the policy with the profits 
thereon be duly surrendered within three months after its lapse.” 


“And it is further agreed by the within assured that in every case 
where this policy shall cease or become or be null and void all previous 
payments made thereon and all profits shall be forfeited to the said com- 
pany; and that if it be assigned, written notice shall be given to the 
company and their assent thereto obtained.” 


It was further shown that in the year 1879 and in 1895 the company 
adopted new forfeiture systems which were applied to all future policies 
of the company and were also made applicable to all prior policies which 
had been issued. By these systems the insured in the event of a lapse 
was given in lieu of the paid-up insurance provided in the policy the 
right or option of withdrawing the reserve on the policy either in cash 
or having the reserve applied to the purchase of *extended insurance, 
upon condition, however, of a demand being made therefor and a sur- 
render of the policy to the company within three months after lapse. 
It was provided in the system that in the event of a failure to make de- 
mand or surrender the policy within three months for paid-up insurance 
provided in the policy or for the cash surrender value or for extended 
insurance the reserve should be applied to the purchase of extended in- 
surance. 

It was further undisputed as was shown by certain letters written to 
plaintiffs’ counsel and by other evidence that in June, 1906, after the 
policy in the instant suit had lapsed on March 3, 1906, in view of the 
fact that the policy was not surrendered or any demand made for the 
cash or for a paid-up policy, the company applied the reserve on the pol- 





Life. ] Elms v. Mutual Benefit Life Ins. Co. 287 


icy to the purchase of extended insurance, which resulted in the policy 
being continued in force for the full amount of $1,000 for a period of 
four years and twenty-four days or until] March 27, 1910, more than two 
years prior to the death of the assured. 

The Missouri nonforfeiture statutes (sections 6151, 6152, 6153, R. 
S. 1919) were not enacted until 1879, which was after the date of the 
policy in suit, and hence there is no contention that they are applicable. 
The policy in suit being unaffected by that law, we need only consider 
its terms in determining whether the beneficiaries had any rights there- 
under at the time of the death of the insured October, 1912, in view of 
the concession that the policy lapsed on March 3, 1906, for failure to 
pay premiums. 

[1] Plaintiffs learned counsel have not formally assigned errors in 
the action of the trial court. The suit was tried before the court with- 
out a jury, and after the cause was taken under advisement the court 
sustained the defendant’s demurrers to the evidence and granted to the 
plaintiffs the right to take a nonsuit. Failing in their motion to have the 
nonsuit set aside, plaintiffs have appealed and are entitled to have the 
cause viewed in the light most favorable to them. Such matter, how- 
ever, is of little consequence. as there are no disputed questions of fact 
in the case. c 

We are able to glean from the points and arguments of counsel that 
it is contended by plaintiffs that no forfeiture was provided in the pol- 
icy; that, granting such provision, the same was waived by the defend- 
ant by reason of it formally subjecting the policy to its nonforfeiture 
system adopted in 1879 whereby it granted to the assured the right to 
extended insurance under certain conditions and stipulations; that the 
provision in the policy providing for deducting any indebtedness thereon 
and also unpaid premium is inconsistent with and negatives the idea of 
forfeiture, and also the provision requiring a surrender of the policy and 
profits is claimed to be inconsistent with the claim of forfeiture, the re- 
sult being that two constructions are possible under the policy, and the 
one favoring the assured should be adopted. 


[2] While the law does not favor forfeitures, especially in the case 
of insurance contracts, where the parties plainly by their contract pro- 
vide for them, and no statutory law intervenes to prohibit them, the 
courts cannot do otherwise than enforce the contract as written by the 
parties themselves. Ashbrook v. Ins. Co.. 94 Mo. 72, 6 S. W. 462; 
Smoot v. Ins. Co., 138 Mo. App. 438, 120 S. W. 719; Mitchell v. Ins. 
Co., 179 Mo. App. 1, 161 S. W. 362. 

[3] The policy here provided upon failure to pay the premium that 
“then and in every such case the said company shall not be liable for the 
payment of the sum insured or any part thereof, but the policy shall 
cease and determine.” This was followed by a provision giving to as- 
sured after the payment of two or more premiums the right to have a 
paid-up policy for an equitable sum payable at death, provided applica- 
tion be made for same and the policy with the profits thereon be duly 
surrendered within three months after its lapse. 


This provision plainly and clearly provides for a forfeiture, and in 
view of the fact that the nonforfeiture law of Missouri cannot be ap- 
plied to the policy we are powerless to do anything but to enforce the 
contract as written. 5 

[4] It is argued by plaintiffs that the forfeiture clause is inconsis- 
tent with the provision of the prior insuring clause which says that upon 
assured’s death the company would pay the amount of the policy, after 
“deducting therefrom all indebtedness of the party to the company to- 
gether with the balance, if any, of the year’s premium.” Of course. if 
the policy was forfeited, there could be nothing to deduct. The provi- 
sion referred to giving the company the right to deduct any indebtedness 
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due the company manifestly applied to a payment made by the company 
while the policy was in force, and not where the policy has been for- 
feited under its terms prior to the insured’s death. Ruane v. Ins. Co., 
194 Mo. App. 214, 186 S. W. 1188. 


The case of Kline v. National Ben. Ass’n, 111 Ind. 462, 11 N. E. 
620, 60 Am. Rep. 703, relied on by plaintiffs. is wholly unlike this case. 
There the policy acknowledged the receipt of six assessments and then 
provided for a forfeiture for failure to pay assessments. The company 
contended the policy was forfeited because one of the assessments that 
it acknowledged was paid was not in fact paid and it was held that as 
against the beneficiary the company was estopped by the recital in the 
policy acknowledging the receipt of the six assessments from asserting 
that one of them was not paid. Furthermore the court in construing the 
contract as a whole found that it did not entitle the company to declare 
a forfeiture. The court said (111 Ind. loc. cit. 466, 11 N. E. 623, 60 Am. 
Rep. 703) ; 


“The only clause which professes to give a right to declare a for- 
feiture is the brief clause contained in the orders given by the assured, 
and this cannot be allowed to prevail against the statements in the ap- 
plication, the acknowledgment in the policy, the provision that it shall be 
ingontestable except for fraud, and the recitals of the binding receipt.” 


[5] Nor is there any inconsistency between the forfeiture clause and 
the provision following which gives to the assured on default the right 
to a paid-up policy for an equitable sum upon demand and surrender of 
the policy within three months from lapse. 

[6] The right to paid-up insurance was conditioned upon the owner 
making application therefor “and the policy with the profits thereon be 
duly surrendered to the company within three months after its lapse.” 
It is contended by plaintiffs that the defendant has construed this policy 
and stated that these “profits” amounted to the sum of $765.49. Defend- 
ant does not admit that the profits on the policy amounted to $765.49 at 
date of lapse. but that the “reserve.” an entirely different thing. amounted 
to that sum, which reserve was voluntarily and without obligation on its 
part applied to the purchase of extended insurance under its nonforfei- 
ture systems adopted in 1879 and 1895. 

However, granting that the profits amounted to that sum, the pol- 
icy plainly and unequivocally forfeits all profits to the company upon 
failure to pay premiums. 

[7] But say plaintiffs granting a right of forfeiture same was waived 
by reason ef the company after the death of Rossington Elms admitting 
in letters to plaintiffs’ counsel that it had applied the reserve that had 
accumulated on the policy at date of lapse to the purchase of extended 
insurance. The letters do not admit any liability under the original pol- 
icy, but state same became valueless under its provision for nonpayment 
of premium. It is then stated that after lapse and upon failure of the 
assured to request a paid-up policy under the provisions of the original 
policy the company had applied the reserve to the purchase of extend- 
ed insurance in view of the fact that the insured had not surrendered 
the policy for paid-up insurance or for cash surrender value. 

The sole benefit accruing to assured under the policy terms upon 
lapse was to have paid-up insurance for an equitable sum upon comply- 
ing with the conditions. The other benefits, namely, cash surrender 
value and the right to extended insurance, were accorded the policy 
voluntarily by the company when there was no obligation to do so by the 
terms of the original contract. Such action should not be construed as 
a waiver of the rights of the company to enforce the plain provisions of 
the written contract. The company, although not obligated. gave to the 
assured upon his default the benefit of extended insurance for a term 
of about four years. as the accumulated reserve carried the policy that 
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length of time. Had the assured died within that time, his beneficiaries 
would have received the full face of the policy. 


[8] The second count proceeds on the theory that at the time of the 
default the reserve belonged to the assured, and that the company was 
guilty of conversion in applying it to the purchase of extended insur- 
ance. Under the terms of the policy the assured had only a conditional 
right to paid-up insurance upon lapse. If the policy had unconditionally 
given to the assured upon default a right to a cash surrender value, there 
would be merit in plaintiffs’ contention that a conversion existed. 


In view of the fact that there was no statute in effect at the time 
governing the disposition of the reserve, and where, as here, the policy 
did not accord to the assured the benefits of the reserve upon lapse ei- 
ther for cash surrender value or for paid-up or extended insurance, the 
reserve belonged to the company, and not the assured. Payne v. Ins. 
Co., 195 Mo. App. 512, 191 S. W. 695; State ex rel. v. Vandiver, 213 
Mo. 187, 214, 111 S. W. 911% Wilhelm v. Prudential Ins. Co., 227 S. W. 
897, not yet officially reported. 

One of the purposes in enacting the nonforfeiture statutes was to 
give to the assured benefits arising from the reserve in the form of ex- 
tended insurance, thereby clearly indicating that absent the statute the 
reserve belonged to the company. 

It follows that the court properly declared the law as applied to the 
facts, and that the judgment should be affirmed. 


Per CurtAM. The foregoing opinion of Biggs, C., is adopted as the 
opinion of the court. 

The judgment of the circuit court is accordingly affirmed. 

Allen. P. J., and Becker, J., concur. 

Daues, J., not sitting. 


HANDLIER v. KNIGHTS OF COLUMBUS. (No. 21515.) 
(Supreme Court of Nebraska. June 6, 1921.) 
183 Northwestern Reporter, 300. 


(Syllabus by the Court.) 

INSURANCE— ACTUAL ACCEPTANCE OF APPLICATION RE- 
QUIRED TO CREATE CONTRACT OF FRATERNAL BENE- 
FIT INSURANCE. ; 

_ . Where, in his application for insurance in a fraternal benefit assoc- 

iation, the applicant agrees to be bound by the laws of the order, provid- 

ing that no insurance shall be effective unless approved by the head medi- 
cal examiner, actual acceptance of the application by that officer is re- 
quired to create a contract of insurance, and, if the applicant dies before 
such acceptance, no liability will arise upon the theory of implied con- 
tract, although the application was presented from reaching said officer 


by the negligence of a subordinate lodge officer whose duty it was to 
transmit it. 


(For other cases, see Insurance, Dec. Dig. § 713.) 
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Appeal from District Court, Lancaster County; Shepherd, Judge. 

Action by Albert Handlier, a minor, by James Handlier, his father 
and next friend, against the Knights of Columbus. Judgment of dis- 
missal, and plaintiff appeals. Affirmed. 


Burr & Brown, of Lincoln, for appellant. 
John A. Maguire and E. J. Hainer, both of Lincoln, for appellee. 


FOGG v. MORRIS PLAN INS. SOC. 


(New York Supreme Court, Appellate Term, First Department. June 
9, 1921.) 


188 New York Supplement, 867. 


1, INSURANCE — EXCESSIVE PREMIUM CHARGED CONSTI- 
UTED “DISCRIMINATION” AGAINST INSURED. 
A life insurance society, by exacting a premium of 50 cents per week, 
instead of the proper premium of 36 cents per week, discriminated 
against insured, in violation of Insurance Law, § 89. 


(For other cases, see Insurance. Dec. Dig. § 138[2].) 


(For other definitions, see Words and Phrases, First and Second 
Series, Discrimination. ) 


2. INSURANCE—EXCESS PREMIUM CHARGES IN HANDS OF 
INSURER OR AGENT MAY BE DEEMED APPLIED IN OR- 
DER TO PREVENT FORFEITURE. 


Where a life insurance society discriminated against its policy holder, 
in violation of Insurance Law, § 89, by exacting a weekly premium of 50 
cents, instead of the proper premium of 36 cents, so that there was in 
the hands of the society, or at least in those of its agent company, moneys 
properly belonging to insured, it is not beyond the power of the court to 
deem such moneys applied to payment of premium charges, in order to 
prevent a forfeiture. 


(For other cases, see Insurance, Dec. Dig. § 360[3].) 


3. INSURANCE—COMPANY WHICH FORMED INSURANCE SO- 
CIETY AS ADJUNCT REINSTATED POLICY BY ACCEP- 
TANCE OF OVERDUE PREMIUMS. 

Where a Morris Plan loan company organized an insurance society, 
which was a mere adjunct of the company, the company keeping all the 
society's records, collecting its premiums, etc., by accepting overdue pre- 
miums, the company thereby reinstated the society's policy; there being 
no provision in the policy that could be given the effect of limiting the 
authority of the company, and the company in fact having been made the 
society exclusive agent. 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 


Appeal from Municipal Court, Borough of the Bronx, Second Dis- 
trict. 
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Action by Emilie Fogg against the Morris Plan Insurance Society. 
From a judgment for plaintiff, entered on the verdict of a jury, and 
from an order denying defendant’s motion for a new trial, defendant 
appeals. Judgment affirmed. 


Argued November term, 1920, before Bijur, Whitaker, and Mullan, 
JJ. 


Satterlee Canfield & Stone, of New York City (R. Randolph Hicks, 
of New York City, of counsel), for appellant. 


Max Gelles, of New York City, for respondent. 


MUuLLAN, J. The action is brought by a beneficiary named in a‘ 
policy of life insurance issued by the defendant compary, hereinafter 
called “Society,” in connection with a loan of money by the Morris 
Plan Company, hereinafter called “Company.’ The defense is that 
the policy lapsed for nonpayment of premiums and that it was not re- 
instated. As the premiums were admittedly paid in full to Company 
prior to the death of the assured, plaintiff must prevail, whether or not 
the policy lapsed, the Company had the power to bind Society and re- 
instate the policy by its acceptance of overdue premiums. In order to 
ascertain Company’s powers, it is necessary to inquire into relation- 
ship of the two corporations with each other, to examine the contract 
under which they were operating, and to discover their methods of 
dealing with Society’s insurance business. 


It appears that some time prior to 1914 Company was incorporated 
for the avowed purpose of lending to worthy borrowers small sums of 
money, without the deposit of chattel security, such as is required by 
pawnbrokers. That the lending of small sums is an enterprise that 
must be conducted at a loss, unless more than 6 per cent. interest is ob- 
tained, is admitted by financial experts, and recognized by statutes per- 
mitting the pawnbroker to charge from 24 per cent. to 30 per cent. per 
annum. Company proposed to secure its loans, and an adequate re- 
return thereon, in the following manner, designated and widely known 
as the “Morris Plan”; The loan is guaranteed by friends of the 
borrower, and must be repaid in installments. At the time of making 
the loan, interest at 6 per cent. is deducted therefrom, and Company 
secures a further return on its investments by compelling the borrower 
to purchase. in installments, all of which are payable before repayment 
of the loan is due, a certificate of Company in amount equal to the 
amount of the loan. This certificate is pledged as collateral, and, when 
fully paid for, may be applied in satisfaction of the loan. Company 
in this way secures approximately 15 per cent. on its loan. Its plan 
is permitted by special statute, and has met with such marked success 
that in 1914 Company maintained offices in 104 cities in the United 
States, and had lent nearly $7,000,000. 


In 1917, Company added to its plan a provision that the life of the 
borower be insured for the amount of the loan, the policy being pay- 
able pro tanto to Company for any of the loan, unpaid at the death 
of the borrower. Whether distaste to enforce the loan against the 
guarantors, or the expense of such enforcement, or the profit in the 
insurance, was the motive for this innovation, does not appear. At all 
events, Society was, in 1917, organized to effectuate the new feature 
of the plan by writing the insurance on the plan called for, and im- 
mediately upon its organization, it appointed Company “its exclusive 
agent,” by agreement in wtiting under which Company agreed to use 
its best efforts to induce “every borrower” and investor under the Mor- 
ris Plan, “as well as other desirable persons,” to make application to 
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Society for insurance. Society transacted no other business than the 
issuing of life insurance policies securing Company’s loans. It initi- 
ated no insurance business. 

Under this agreement Company was authorized to deliver the poli- 
cies, and undertook to “collect all premiums,” to “endeavor to collect 
all premiums in advance,” and to account to Society therefor on Tues- 
day of each week; the account books so kept being the books of So- 
ciety. The agreement contains no provision expressly forbidding the 
acceptance by Company of an overdue premium; the only limitation 
of its authority being that contained in paragraph seventh reading thus: 

“It is understood and agreed that the Company is not authorized to 
make, alter, change or discharge premiums, contracts, or policies, or 
bind the Society or represent the Society in any manner other than is set 

- forth in this agreement, unless authorized in writing.” 

On May 5,1919, when Company and Society were operating under 
the plan as | have briefly outlined it, plaintiff's husband applied to 
Company for a loan of $500. Printed instructions were given to him 
by Company, containing direction for filling out and executing the 
necessary papers, and stating that insurance for the term of one year, 
“sold through the Company,” could be secured by weekly payments of 
50 cents a week for a number of weeks determined by the age of the 
borrower, and stating further that such insurance is “optional with 
the borrower. The Company recommends it, but it is not a requirement 
of the loan.” 

Although a pamphlet given to the assured by Company at the time 
contained the statement that only two guarantors were necessary, he 
was required to produce four, all of whom appear to have been satis- 
factory to Company. Nevertheless for some reason the making of the 
loan was delayed. On May 28, 1919, the assured concluded that it 
would be to his interest to apply for the life insurance policy referred 
to by Company. and on that day, upon his making application to Com- 
pany for insurance and paying $5, stated by Company to be premiums 
on the policy for ten weeks, Company made the loan, the assured re- 
ceiving the sum of $460, representing $500, the amount of the loan, 
less $35 interest retained by Company, and less $5 payment on account 
of insurance premiums. He was to pay for Company’s certificate at 
the rate of $50 per month on the 2d day of each month, beginning with 
July, 1919. 

While the agreement between Company and Society does not require 
a medical examination of the applicant, but merely that Company shall 
see the applicant and “believe him to be in good health,” a medical 
examination was made in this instance, but not until September 4, 1919. 
The policy was issued on that day, but was not mailed to the assured 
until Septmeber 12, reaching him on September 13. It was, however, 
dated May 28, 1919. and by its terms insured the assured for a term 
expiring May 28, 1920. 

The policy is headed “The Morris Plan,” in large black letters. Un- 
derneath, in white letters, is the word “Insurance.” Underneath that 
is the word “Society,” in black jetters. Directly under the word 
“Morris” is the trade-mark of Company, a black rhomboid with the 
words “The Morris Plan” in the center. Underneath that, in small 
but distinct, black type, are the words “Home Office, 52 Wililam Street, 
New York City.” The loan and policy were both applied for at one 
of the New York City offices of Company, at 261 Broadway. The 
assured never had any dealings with any representative of Society, The 
other than Company. and was never at Society’s Office in William street. 

The policy provides that weekly payments shall be made in advance; 


that conditions on the “following pages” are part of the contract; that 
payments are to be made until the full premium shall have been paid; 
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that if the assured dies within one year from the date of the policy, 
while it is in force, the amount of the policy will, upon proof of death, 
be paid (1) to Company to liquidate any debt of the assured to Compa- 
ny; (2) the balance to the second beneficiary (in this case the plaintiff). 
The “conditions on the following pages” are that the policy cannot be 
changed, except in writing, signed by certain officers of Society; that 
“no agent shall have power to waive forfeiture, or receive premiums 
on policies more than four weeks in arrears, or to receipt for same in 
the premium receipt book belonging with this policy, and all such ar- 
rears paid to an agent or other representative shall be at the risk of 
those who pay them, and shall not be credited upon the policy whether 
entered in the premium receipt book or not’; that the “policy shall 
lapse if any premium be more than four weeks overdue, but may be re- 
instated upon payment of all arrears and the presentation of evidence 
satisfactory to Society of the sound health of the insured.” 


The total premium on this policy, $12.50, was paid to and accepted 
by Company in three installments, as follows: $5 on May 28, 1919; 
$2.50 on January 2, 1920; $5 on February 2, 1920; each payment 
(other than the first) being made simultaneously with payment to 
Company of a loan installment due on the same day. Company on 
none of these occasions demanded any evidence that the assured was 
in good health. In fact, the assured was in good health on January 
2, 1920, but on February 2, 1920, he was ill. There can be no charge 
of bad faith against the plaintiff, the assured’s wife, who paid the pre- 
mium ion the last-mentioned day. She waited until the day upon 
which the loan installment was due, although her husband had been 
ill for 10 days, and then paid the premium with the loan installment. 
It is quite evident that neither the assured nor his wife had any reason 
to believe that a claim would be made that the policy had lapsed prior 
to January 2, 1920. Neither on that date, nor on February 2, 1920, 
was any question raised as to the validity of the policy. Upon making 
final payment, plaintiff was assured by Company that the premium was 
then paid in full, and was instructed by Company’s cashier to keep the 
stamped book, as that was her receipt for the insurance. The assured 
died on February 3, 1920. 

The plaintiff does not make the point that the policy did not lapse. 
I am of the opinion that a cogent argument might have been made in 
support of the proposition that no \.apse occurred. The assured was 
charged premiums for a full year. In point of fact, the insurance writ- 
ten was for a period of only 259 days. The premium charged was 
50 cents per week. 

[1, 2] It should have been 36 cents per week. Society was prohib- 
ited from discrimination as among its policy holders. Insurance Law 
(Consol. Laws, c. 28) § 89. By its excessive premium charges it did 
discriminate against assured, and its discrimination placed in the 
hands of Society, or at least in those of its agent Company, moneys 
that properly belonged to the assured, and which moneys had been paid 
in by the assured for the express purpose of paying premiums. On a 
nondiscriminatory basis, there was at all times prior to the death of 
the assured a sufficient sum of money, properly belonging to the assur- 
ed. to meet the assured’s premium obligations. It is true that the 
statute does not provide for the application to payment of. premium 
charges moneys improperly exacted by discrimination, but it seems to 
me that it should not be beyond the power of courts to deem them so 
applied in order to prevent a forfeiture. (For a statutory analogy, see 
Insurance Law, § 88, providing for such an application of monyes due 
to a policy holder as dividends.) 


[3] The plaintiff places sole reliance, however, upon her contention 
that any lapse that occurred was waived, I come, then, to a considera- 
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tion of that question. Concededly there was such a waiver, provided 
Company was authorized to accept overdue premiums and_ thereby 
reinstate the policy. I do not think there is any provision in the policy 
that can be given the effect of limiting the authority of Company. 
The policy does contain the statement, or warning, or notice, or what- 
ever it may be called, that “no agent shall have power to waive for- 
feiture, or receive premiums on policies more than four weeks in ar- 
rears.” But in the agreement between Society and Company there 
was, in fact, no limitation whatsoever of the authority of Company, 
thereby made Society’s “exclusive agent.” Furthermore, it is very 
plain that Society, in real fact and substance, is a mere department of 
Company. Not only had Society given to Company the power to trans- 
act all Society’s business, and to keep all its records, but Society in 
practice had nothing to do with either policy holder or policy after its 
issuance of a policy. Company was in such complete control of the 
insurance feature of the Morris Plan that Society had not even its 
own independent means of ascertaining the correctness of a date of lapse 
given by the Company. 

The date given on Company’s notice of the alleged lapse of the policy 
here in question is an obviously incorrect date, and yet it was blindly 
accepted by Society as the correct date. Society makes much of the 
fact that Company failed to account to it in respect of the premiums 
accepted by Company from the assured. It seems, however, that the 
provision in the agreement between Society and Company for fixed pe- 
riodic accountings was, in practice, wholly disregarded. It is quite ap- 
parent that these interlocking companies, in conducting their joint and 
interlocking business, placed in each other, as was quite natural in the 
circumstances, the most implicit trust, and that only in the most tech- 
nical sense can Company be regarded as Society’s agent. When, as 
here, an agent is in complete control of a business, a limitation upon 
its authority should be unequivocal. As I read this record, Society, in 
truth and fact, was nothing more nor less than an adjunct, or feeder, or 
instrumentality of Company. 

I think it follows that Company possessed authority to waive the 
lapse, if lapse .there was, and I advise that the judgment rendered by 
the learned trial justice be affirmed. 

Judgment affirmed, with $25 costs. All -concur. 


DENTON v. KANSAS CITY LIFE INS. CO. (No. 6317.) 
(Court of Civil Appeals of Texas. Austin. May 11, 1921.) 
231 Southwestern Reporter 436. 


1. INSURANCE — MANUAL DELIVERY OF POLICY UNNEC- 
ESSARY, WHERE ISSUED AND MAILED TO AGENT FOR 
DELIVERY. 

Manual delivery of an insurance policy is not necessary, where there 
has been an acceptance of the application and the policy has been issued 
and mailed to the assured or to an agent of the company for uncondi- 
tional delivery to the assured. 


(For other cases, see Insurance, Dec. Dig. § 136[2].) 
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2. INSURANCE — DELIVERY OF POL’CY DURING APPLI- 
CANT’S GOOD HEALTH IS CONDITION PRECEDENT TO 
LIABILITY. 

Stipulations in a life insurance policy that same is to be null and 
void unless delivered to the insured or his beneficiary during his life- 
time and while in good health are valid and binding and conditions 
precedent to the liability of the insurer. 


(For other cases, see Insurance, Dec. Dig. § 136[4].) 


3. INSURANCE — POLICY DELIVERY NOT UNCONDITIONAL 
WHERE AGENT DIRECTED TO ASCERTAIN APPLICANT'S 
HEALTH BEFORE DELIVERY. 

Where policy, conditioned on delivery during applicant’s good health, 
wis mailed to the company’s agent to be delivered only after he had 
ascertained whether applicant had had any attack of grippe, Spanish in- 
fluenza. or pneumonia since being examined, and applicant, on the day 
before the mailing of the policy to the agent, was taken with influenza, 
developing into pneumonia, of which he died before receipt of the policy 
by the agent, who then refused to deliver it, there was no issuance and 
transmission of the policy through the mails for unconditional delivery. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 


4. INSURANCE — WHERE APPLICATION PROVIDED THAT 
THE POLICY SHOULD BE VOID UNLESS DELIVERED 
TO ASSURED WHILE IN GOOD ‘HEALTH THERE WAS 
NOT AN UNCONDITIONAL ACCEPTANCE OF THE RISK. 
Where an application for life insurance itself provided that the 

policy should be void unless delivered to applicant while in good health, 

there was no unconditional acceptance of the risk, so that the company 
was not liable to the applicant’s beneficiary upon refusal of its local 
agent to deliver the policy to her after applicant’s death, from a disease 
contracted after the application was signed. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 


5. INSURANCE—IMPLIED DELIVERY BY PLACING IN MAILS 
HELD NOT BINDING WHERE INSURER HAD NO KNOWL- 
EDGE OF SUBSEQUENT ILLNESS OF INSURED. 

Under a policy conditioned on delivery during applicant’s good health. 
the company is not liable, though there was an implied delivery by plac- 
ing the policy in the mails addressed to the company’s agent for delivery 
to the insured, where neither the company nor its agents knew of the 
illness insured subsequent to the acceptance of the application. 


(For other cases, see Insurance, Dec. Dig. § 136[4].) 


6. INSURANC -E—APPLICANT TAKEN WITH INFLUENZA NOT 
IN “GOOD HEALTH” WITHIN POLICY CONDITION OF 
DELIVERY DURING APPLICANT’S GOOD HEALTH. 

An applicant for a life insurance policy, who contracted influenza on 
the day before the policy was placed in the mails, and, before the policy 
was received, died from pneumonia resulting from influenza, was affected 
with a serious and dangerous disease, which directly contributed to the 
immediate cause of his death, and therefore. at the time the policy was 
placed in the mails, was not in “good health” within a policy condition 
of delivery during applicant’s “good health,” for the quoted phrase. al- 
though not implying that the applicant is free from slight ailments, 
means that he is not suffering from any serious or fatal illness or 
disease. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 


(For other definitions, see Words and Phrases, First and Second 
Series. Good Health.) 
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8. INSURANCE -— LETTER FROM COMPANY, INSTRUCTING 
LOCAL AGENT TO ASCERTAIN WHETHER INSURED IN 
GOOD HEALTH BEFORE DELIVERING POLICY, HELD 
COMPETENT. 

In action on a policy conditioned on delivery during applicant’s 
good health, a letter from the general agent of the company to its local 
agent, directing him to ascertain whether the applicant was in good 
health, and, if not, to report the fact to the company before delivering 
the policy, was competent upon the issue of delivery of the policy and 
the intention of the company in that respect, in view of plaintiff’s con- 
tention that delivery of the policy to the local. agent was delivery to the 
insured. 


(For other cases, see Insurance, Dec. Dig. § 651[2].) 


Appeal from District Court, Runnels County; J. O. Woodward, 
Judge. 

Action by Lucy Denton, for herself and as survivor in community 
of the estate of George V. Denton, against the Kansas City Life Insur- 
ance Company. Judgment for defendant, and plaintiff appeals. Affirmed. 


A. K. Doss, of Ballinger, for appellant. 
Dallas Scarborough, of Abilene. for appellee. 


Findings of Fact. 

Brapy, J. Mrs. Lucy Denton, for herself and as survivor in com- 
munity of the estate of George V. Denton, brought this suit against 
appellee to recover upon a life insurance policy, alleged to have been 
issued on the life of her deceased husband. The defenses of the in- 
surance company resolved themselves into the claim that the company 
was never bound, because there was no delivery of the policy to Mr. 
Denton, nor to his beneficiary during his lifetime and while in good 
,health. The defenses were based upon certain provisions in the applica- 
tion and policy. It was provided in the application: 

“That it is expressly agreed to and understood on my part that this 
contract is to be null and void and of no binding force whatever, un- 
less my application is received and accepted by the home office of the 
company, and approved by the medical director, and the policy of in- 
surance is delivered to me or to my beneficiary during my lifetime. and 
While in good health.” 

The policy contained a similar provision, as follows: 

“That this policy shall not take effect unless the first premium 
hereon has been paid and this policy delivered to the applicant within 
thirty days from the date hereof, or unless the applicant is in good 
health at the time of its delivery.” 

The court rendered judgment in favor of the insurance company, 
from which the plaintiff appealed. 

The agreed statement of facts was as follows: 

“First. On December 4, 1918, George V. Denton, a resident citizen 
of Runnels county, Tex., made application to the defendant company for 
a policy of life insurance in the sum of $1,500. payable to his estate; 
said application as signed by the said George V. Denton being hereto 
attached and marked ‘Exhibit A’ and made a part of this agreement. 

“Second. That on the date of said application, the said Denton made. 
executed, and delivered to W. E. Branch, local agent at Ballinger, Tex., 
for the defendant, a note covering the amount of the first year’s pre- 
mium on said policy. the amount of same being $45.10; that W. E. 
Branch and A. J. Thorp at said time were both local agents for the de- 
fendant, at Ballinger, Tex., and acted concurringly in taking said ap- 
plication and accepting said note in payment of said first year’s pre- 
mium., 
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“Third. That on said 4th day of December, 1918, said George V. 
Denton submitted himself for physical examination before Dr. J. G. 
Douglas, practicing physician residing in Ballinger, Tex., the said Doug- 
las being then and there the duly appointed local medical examiner for 
the defendant company; and the said Denton was on said date examined 
by the said Dr. Douglas; that the report of said physician on the phy- 
sical condition of the said George V. Denton at the time of said ex- 
amination is hereto attached and marked ‘Exhibit B’ and made a part 
of this agreement. 


“Fourth. Said applitation and report of said medical examination 
were thereupon forwarded to the home office of the defendant company 
at Kansas City, Mo., and said report of said medical examination there- 
after approved by the chief medical examiner for the defendant, and 
in due course and routine of business a policy of insurance of the kind 
and character applied for was signed by the defendant in due form on 
the 2d day of January, 1919, dated said day and date, which said policy 
was, on the 3d day of January; 1919, duly registered under the laws of 
Missouri; that immediately thereafter said policy of insurance was trans- 
mitted by mail to Texas office and general agent for Texas of the de- 
fendant, at Dallas, Tex.. to be by him forwarded to the local agents at 
Ballinger, Tex., that on the 7th day of January, 1919,. said policy was 
forwarded by mail from said Dallas office to the said W. E. Branch at 
Ballinger, Tex., that the said Branch was then residing temporarily in 
Eastland, Tex., and said policy was forwarded from Ballinger to East- 
land, with his mail and thereafter said W. E. Branch, having received 
said policy at Eastland, Tex., returned same to said A. J. Thorp at Bal- 
linger, for delivery to the insured; that said policy of insurance was re- 
ceived in Ballinger by said A. J. Thorp after the death of the insured; 
that demand was made on said A. J. Thorp by attorneys for said Lucy 
Denton, plaintiff, for delivery of said policy, and same was refused, the 
defendant and its agents retaining possession of said policy, and that 
same is still in its possession, said policy being hereto attached and mark- 
ed ‘Exhibit C.’ That prior to the institution of this suit, payment of the 
amount represented by said policy was demanded of defendant, and pay- 
ment refused by defendant; said policy being a part of this agreement. 

“Fifth. That on the 2d day of January, 1919, the said George V. 
Denton was taken sick with influenza; that some five days later said 
disease developed pneumonia, and that the said George V. Denton died 
from pneumonia on the 10th day of January, 1919; that the said George 
V. Denton was in good health from December 4. 1918, to January 2, 
1919. 

“Sixth. That on the 22d day of March, 1919, the defendant returned 
to said Mrs. Lucy Denton said note so given and executed by said 
George V. Denton; that upon the maturity of said note the said Mrs. 
Lucy Denton, through her attorney, made a tender to the defendant of 
the amount of the principal and accrued interest on said note, which was 
then and there refused by the defendant; that the plainiff has duly quali- 
fied as survivor in community of the estate of George V. Denton, de- 
ceased. and as such is entitled to bring this suit; that the policy number 
of the policy of insurance on which this suit is based is No. 172062.” 


It was also agreed that the local agent at Ballinger, who took the 
application of George V. Denton, accepted on the same date the promis- 
sory note of Mr. Denton, in full settlement of the first premium, and that 
it was understood between the agent and Mr. Denton that the policy when 
issued should be returned to the agent at a bank in Ballinger, to be de- 
livered to the insured. The policy’ did not reach the bank until after 
the death of Mr. Denton, either the 16th or 17th of January. 1919. The 
policy contained the usual provision that no agent had the power to 
modify the contract, to waive any forfeiture, to bind the company by 
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making any promise or representation, or to deliver any policy con- 
trary to the provisions heretofore quoted. It was stipulated that these 
powers could be exercised only by the executive officers of the company. 


The physician who examined Mr. Denton testified that he was 
the local medical examiner of appellee, and that, at the time he made the 
examination of Mr. Denton, he was the family physican of the appli- 
cant. He further testified that Mr. Denton was taken ill with influenza 
on January 2d, and continued to suffer with this disease until January 
8th, when pneumonia developed, from which he, died on January 10th. 
He also stated that Mr. Denton’s fatal illness dated from January 
8th, and had not pneumonia developed he probably would have survived; 
further, that Mr. Denton was in good health from the date of his ex- 
amination up to the 2d day of January, when he took the influenza, a 
disease commonly known as “flu.” 

Appellee offered in evidence the following Iciter: 

“Dallas, Texas, January 7, 1919. 


“Mr. W. E. Branch, Ranger, Texas—Dear Mr. Branch: The Kansas 
City Life Insurance Company instructs our agency, before delivering 
the inclosed policy No. 172062 to the insured, that we personally question 
the insured and ascertain whether the insured is now in good health, and 
whether he or she has had an attack of la grippe, Spanish influenza or 
pneumonia, since being examined for this policy. If you find the insured 
now to be in good health and has not had any of the above ailments, since 
being examined, then have he or she to sign the memorandum attached 
to this policy, and which is made a part thereof. We are further in- 
structed to have this executed by the insured and witnessed by the agent 
in each case before delivering the policy. 

“If the insured has had an attack of any of the above-mentioned ail- 
ments, or is now not in good health, then you will please report this fact 
to our office by first mail and wait further instructions from the com- 
pany before offering to deliver the policy. Please forward this mem- 
orandum to our office after same has been signed by the insured and wit- 
nessed by you, along with your report of delivery of contract. We are 
requested to make this report the day of delivery. Please bear this in 
mind. 

“Yours very truly, 
“W. B. Bolding, Mgr. Policy Dept.” 


Opinion. 

[1] In several forms, appellant presents the proposition that the 
contract of insurance was fully consummated and a delivery of the 
policy effected, within the meaning of the application and the policy, 
when it was 1ssued and placed in the mails for delivery in due course 
to the insured. It is not claimed that there was manual delivery to the 
insured, but that a constructive or implied delivery resulted. Among the 
cases cited to sustain this proposition are Fidelity Mutual Life Ass’n 
v. Harris, 94 Tex. 25, 57 S. W. 635, 86 Am. St. Rep. 813; Unterharn 
scheidt v. Mo. State Life Ins. Co., 160 Iowa, 223, 138 N. W. 459, 45 L. R. 
\. (N. S.) 743. These cases do recognize the rule that manual delivery 
is not necessary where there has been an acceptance of the application, 
and the policy has been issued and mailed to the assured, or to an agent 
for unconditional delivery; and numerous cases are cited in support of 
the proposition that legal delivery is very frequently accomplished with- 
out an actual transfer of manual possession. It will be noted, however. 
that in each of these, as well as in other cases cited, it is stated that to 
accomplish such a result the transmission of the policy must be for un- 
conditional delivery. In the Harris Case, it was said by Mr. Justice 
Williams : 





Life. ] Denton v. Kansas City Life Ins. Co. 299 


“It does not appear that the agent to whom this policy was sent to 
ascertain the condition of Harris’ health, or that he had any discretion 
to hold it in any event; and this distinguishes the case from that of So- 
ciety v. Pettus, 140 U. S. 226, 11 Sup. Ct. 822, 35 L. Ed. 497, in which 
the premium was to be collected by the local agent before the policy 
took effect.” 

In the Unterharnscheidt Case, which is strikingly similar to the pre- 
sent case in most of its features. it also appeared that the policy was 
transmitted to the agent of the company for unconditional delivery, in 
so far as any of the applicable provisions of the application were con- 
cerned. We shall have occasion to briefly discuss these cases hereafter, 
in an effort to distinguish them from the instant case. 

[2] We have examined numerous authorities bearing upon the ques- 
tion under discussion, and find an apparent conflict which we shall not 
attempt to reconcile. An instructive note on this subject will be found 
in 17 L. R. A. (N. S.) 1144, and also in 43 L. R. A. (N. S.) 725. 

In the first case note, 17 L. R. A., referring to stipulations of this 
character, it is stated by the editors: 

“It may be said generally that such stipulations are valid and binding, 
and that there can be no recovery if the policy is delivered to assured 
while he is in ill health, provided that neither the insurer nor any au- 
thorized agent had knowledge thereof; and this is true, by the weight 
of authority, even. if the illness arose before the time of the application 
and medical examination. This is likewise true if the policy is delivered 
after death, but in ignorance thereof, or even with knowledge on the 
part of an agent without authority. Still more is it true if never de- 
livered because of the illness or death of applicant.” 

In Ruling Case Law, vol. 14. p. 898, it is said: 


“The application may provide that the contract shall not be com- 
plete until delivery of the policy, in which case delivery is essential, un- 
less delivery is waived, as it may be.” 

It is generally held that such stipulations are in the nature of con- 
ditions precedent to the liability of the insurer. Cyc. vol. 25. p. 719; R. 
C. L. vol. 14, p. 900; Yount v. Ins. Co. (Mo. App.) 179 S. W. 749; Amr. 
Home Life Ins. Co. v. Melton, 144 S. W. 362; Neff v. Metropolitan L. 
Ins. Co., 39 Ind. App. 250, 73 N. E. 1041; Clark v. Mutual Life Ins. Co., 
129 Ga. 571, 59 S. E. 283; Schwartz v. Germania Life Ins. Co., 18 Minn. 
448 (Gil. 404); Oliver v. Mutual Life Ins. Co., 97 Va. 134, 33 S. E. 536; 
Metropolitan Life Ins. Co. v. Howle, 62 Ohio St. 204, 56 N. E. 908; 
‘also same case on subsequent appeal, 68 Ohio St. 614, 68 N. E. 4. Num- 
erous other authorities might be cited to the same effect, and we under- 
stand this rule to be virtually approved by our Supreme Court in Ins. 
Ass’n v. Harris, supra. in'the discussion of the case of Schwartz v. 
Germania Ins. Co., supra. 

[3] Keeping in mind the principles above stated, let us consider 
whether in this case there was any constructive or implied delivery of 
the policy. It is an undisputed fact that when the policy was issued, reg- 
istered and transmitted by mail to the general agents of the company 
at Dallas, Texas, to be in due course forwarded to the local agent for 
delivery, it was upon express and positive instructions to personally 
interview the applicant and to require satisfactory evidence that the in- 
sured was in good health before a delivery of the policy should be made. 
The instruction to the agents was specifically to ascertain whether the 
applicant had any attack of la grippe, Spanish influenza, or pneumonia 
since being examined for the policy. Further, if it developed that such 
was the fact. the agents were required to report that fact to the home 
office by first mail, and to await further instructions from the company 
before offering to deliver the policy. It thus appears that there was not 
any issuance and transmission of the policy through the mails for un- 
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conditional delivery to the applicant. It clearly was not the intention of 
the company to effect a delivery until satisfied of the good health of the 
applicant since the date of his examination, and a manual delivery was 
clearly contemplated, but upon the condition indicated. There is not the 
slightest evidence that there was any waiver of this condition by the 
company; nor is there any element of estoppel in the case. It follows, 
we think, that since the action of the. company, in withholding manual 
delivery until satisfied that applicant was in good health and subject to 
none of the diseases mentioned, was based upon an express and valid 
stipulation in the contract; it was a condition precedent to the liability 
of the company. The minds of the parties never met, and there was no 
consummated contract. 


[4] It is suggested by appellant’s counsel that in this case there had 
been an application, payment of first year’s premium, and unconditional 
acceptance of the risk with no reservations, and that therefore the in- 
surer could not bind the insured by attempting to impose conditions up- 
on the delivery of the policy not contemplated in the coritract, without 
his consent. The vice in this argument is that it assumes that there was 
an unconditional acceptance of the application, and an attempt to im- 
pose conditions outside its provisions. The facts are to the contrary. 
The basis, for the action of the company in refusing to consummate the 
delivery until satisfied as to the appllcant’s health, was a provision in 
the application itself. This was a part of the contract. It was an agree- 
ment the parties could lawfully make, and should be enforced. To 
hold otherwise would be for the court to make a contract for the par- 
ties. Until the proposal was accepted, without reservation, there was 
no completion of the contract, and no final consummation of delivery. 
Yount v. Prudential Life Ins. Co. (Mo. App.) 179 S. W. 749, and au- 
thorities there cited. 


[5] There is another ground upon which we think it should be held 
that the trial court properly rendered judgment for appellee. If it 
should be conceded that a constructive or implied delivery was made by 
the placing of the policy in the mails, nevertheless it was subject, in the 
absence of waiver or estoppel, to the condition that the insured should 
then be in good health. This stipulation was contained in the very pro- 
posal for insurance, and was binding upon the applicant and his benefi- 
ciary. There is no pretense that the company or its authorized agents 
knew of the illness of Mr. Denton, which began January 2d, and which, 
in the course of a few days, developed into pneumonia, which caused his 
death. Several of the authorities cited above recognize the rule that un- 
der such conditions even a manual delivery of the policy would not pre- 
clude the company from proving the fact, and thus avoiding liability 
under the very terms of the application and policy. This rule is ex- 
pressly recognized by our Supreme Court in the case of Ins. Ass’n v. 
Harris. supra, and is applicable to the facts of this case. It was there 
held that: 


“If the applicant had then been dead or not in good health, the pol- 
icy would never have been binding; but, as he was alive, it became ef- 
fectual at once, if he was also in good health, unless other provisions 
postponed this conclusion.” 


[6] It is true that “good health,” as used in such connection, does 
not imply that the applicant is free from slight ailments. It means that 
he is not suffering from any serious or fatal illness or disease, which is 
usually a question for the court or jury. Under the agreed facts, it ap- 
pears that the family physician of applicant was unwilling to testify that 
he was in good health after January 2d, the day before the policy was 
placed in the mails. It appears that applicant died directly from pneu- 
monia, but that disease was immediately caused by influenza. It is true 
that the physician also stated that, in his opinion, the fatal illness dated 
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from January 8th, and that if pneumonia had not developed, applicant 
would probably have survived. We think, however, the testimony on 
this point was sufficient to justify a finding by the trial court that appli- 
cant was affected with a serious and dangerous disease, which directly 
contributed to the immediate cause of his death, and therefore he was 
not in good health at the time even when the policy was placed in the 
mails for transmission to the agents of the company. 


[7] It is our duty to affirm the judgment of the lower court, if 
there be any ground to support it. In our opinion, the judgment is ref- 
erable to either or both the grounds of support indicated and we have 
concluded that it should be affirmed. 


We will now briefly consider the: two cases mainly relied upon by 
appellant, Fidelity Mutual Life Ass’n v. Harris, supra, and Unterharn- 
scheidt v. Life Ins. Co., supra. 


We have already pointed out that in the Harris Case our Supreme 
Court qualified the doctrine that where the application and policy pro- 
vide that it shall not take effect until delivery, a manual delivery is not 
necessary, but a constructive delivery may result, by recognizing that 
the transmission to an agent or to the insured must be unconditional be- 
fore a delivery could be implied. This condition is clearly recognized 
by the court in discussing the case of Schwartz v. Ins. Co., supra, which 
was not challenged, but indeed tac'tly approved. Furthermore, the ques- 
tions really decided in the Harris Case were merely whether the law of 
Texas or of Pennsylvania should control in determining the validity and 
construction of the contract; and whether, under the undisputed evi- 
dence, there was any liability on the part of the insurance company. The 
holding was that the law of Pennsylvania should control. and that un- 
der the facts the company should not be held liable, although there had 
been in that case an actual delivery to the assured. 


As to the Unterharnscheidt Case, it is concededly more difficult of 
differentiation. The facts are very like those in the instant case, and 
the insurance company was held liable, notwithstanding there was no 
actual delivery. A close analysis of this case, however, discloses that, 
when the policy was mailed and at the date it shoud have reached the 
agent by due course of mail, settlement had bcen made for the first pre- 
mium, as found by the jury. The court also found that the undisputed 
evidence showed that the disease from which the insured died did not 
develop until several days after the policy should have reached the 
agent. The court found there was nothing to rebut the presumption 
that the state of health of the applicant, existing at the date of his ap- 
plication. continued at the time the policy was executed and sent to the 
agent. The holding of the court may be summarized in this paragraph, 
at page 234 of 160 Iowa, at page 463 of 138 N. W., at page 748 of 45 
Ka ‘Sec ee (CIN eke 

“In other words, the applicant had complied with ‘all the require- 
ments of the contract on his part, and was entitled to receive the pol- 
icy. He was not responsible for the veluntary absence of the agent, and 
his rights cannot be abridged or lost by the failure of the agent to per- 
form his duty in the premises.” 


It thus appears that not only had the first preraium been paid, but 
that the applicant was in a state of good health when the policy was 
transmitted for delivery. In the instant case, while settlement had been 
made with the company by the giving of a note, there was evidence 
tending to show that the applicant was not in good health, when the 
policy was transmitted with instructions noc to deliver if the applicant 
was not in good health. 


If we have not successfully distinguished the Unterharnscheidt 
Case, nevertheless, we think the great weight of authority, as well as 
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reason, supports our conclusion that the policy in this case never became 
effective and binding on the company. 

[8] There only remains to be considered the question of the alleged 
error in admitting the letter from the general agents of the company to 
the local agent. The objections urged were that the letter was ex parte, 
unknown to and not binding on the plaintiff or her husband, self-serv- 
ing, and tended to change, novate, and modify the written contract of in- 
surance. We do not think that the letter was subject to any of these 
objections. It was competent upon the isisue of the delivery of the pol- 
icy, and especially the intention of the company in that respect. It was 
the contention of the appellant that delivery of the policy to the local 
agent was delivery to the insured, and it was permissible for the com- 
pany to show what were the instructions to its agents before it finally 
accepted the proposal and effected a delivery. As against the objections 
urged, we hold that the letter was admissible and competent testimony. 

Finding-no reversible error, the judgment will be affirmed. 

Affirmed. 


Jenkins, J., being disqualified, did not participate in this decision. 


HARTFORD LIFE INS. CO. v. PATTERSON. (No. 8521.) 


(Court of Civil Appeals of Texas. Dallas. April 2, 1921. Rehearing 
Denied June 11, 1921.) 


231 Southwestern Reporter, 814. 


1, INSURANCE — INSURER’S AGREEMENT WITH AGENT AS 
TO RENEWAL HELD NOT TO SUPPLANT PRIOR AGREE- 
MENT. 


Insurance company’s agreement with agent providing for continu- 
ous renewal commissions upon policies thereafter written, without any 
limitation with reference to agent’s voluntarily ending his service or any 
other limitation, eid not to supplant previous agreement providing for 
continuance to renewals so long as agent did not voluntarily sever his 
connections with company; there being no such inconsistency between 
the two agreements as to preclude agent’s recovery on renewals upon 
policies written prior to the execution of the subsequent agreement. 


(For other cases, see Insurance, Dec. Dig. § 84[4].) 


Error from District Court, Dallas County; E. B. Muse, Judge. 

Action by W. H. Patterson against the Hartford Life Insurance 
Company. Judgment for plaintiff, and defendant brings error. Affirm- 
ed. 


Locke & Locke, of Dallas, for plaintiff in error. 


Cockrill, Gray, McBride & O’Donnell, of Dallas. for defendant in 
error. 


Hamitton, J. On April 4, 1893, plaintiff in error, a life insurznce 
company, contracted with defendant in error engaging him as its general 
agent in Texas. By subsequent amendments and substitutions this con- 
tract was changed as to commissions and renawals to be paid to Patter- 
son and a partner who had become associated with him after the date 
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of the first contract. The partner was eliminated before this contro- 
versy arose, and the agreements may be and will be stated as existent 
only between Hartford Life Insurance Company and Patterson. By a 
new agreement made between the parties on June 1, 1896. Patterson’s 
initial commissions were increased and the period through which he 
should receive renewal commissions on all policies written through his 
agencies was fixed to cover the first 10 years of each policy. Other pro- 
visions of the contract not contained in previous agreements are not 
material and accordingly need not be mentioned. 


The agreement of June 1, 1896, contained the following provision 
relating to the payment of renewals to Patterson; 


“Two dollars per annum out of each succeeding annual payment for 
nine years on each such policy, provided said payments are made to said 
company (the date of termination of this contract by limitation fixed in 
line 79 in no wise discontinuing this compensation, in respect of busi- 
ness done before said date), it being understood and agreed that in case 
said party of the second part’ leaves the service of said company, then 
all interests in this contract and in compensation for business furnished 
thereunder shall absolutely cease and determine.” 


On December 30, 1897, the contract dated June 1, 1896, was express- 
ly amended by still another agreement in the following respect material 
to this controversy. For the above-copied section relating to payment of 
renewals was substituted this section; 


“The renewal commissions alleged by said contract upon payments 
made after the first year of each policy upon business hereafter written 
shall continue to be paid to said parties of the second part during the 
continuance of the respective policies. subject to all other conditions of 
said contract.” 


It seems that about the time of the expiration of the above-mention- 
ed 1896 contract by express limitation contained in it, a question arose 
as to Patterson’s right to continuous renewals on business obtained pre- 
vious to December 30, 1897. This was in 1906. About this time Patter- 
son asserted his right to continuous renewals upon business written prior 
to December 30, 1897. Patterson based his right to such continuous re- 
newals upon a contract evidenced by a letter from the secretary of 
the company, written either late in 1906 or early in 1907, amending the 
renewal provision of the contract of June 1, 1896, so as to provide for 
continuous renewals unless and until Patterson voluntarily quit the serv- 
ice of the company. The company did not expressly deny nor admit this 
claim. This letter Patterson claimed was written either in the latter 
part of 1896 or the first part of 1897. The evidence shows that the let- 
ter was written and misplaced or lost, before Patterson made his claim 
based upon it in 1906. No definite disposition of - Patterson’s asserted 
right was made and the incident passed. Patterson continued to collect 
the renewals upon all business produced prior to December 30, 1897, 
until the last of 1913 or the first of 1914. when he became connected 
with the Missouri State Life Insurance Company as a result of some 
characier of consolidation or agreement whereby the Missouri State Life 
Insurance Company took over all of a certain kind of plaintiff in er- 
ror’s business. The plaintiff in error, in consonance with the terms of a 
mutual understanding to that effect, after this change collected the pre- 
miums on all business previously produced through defendant in er- 
ror’s office. Thereafter remittances of renewals accruing on all poli- 
cies postdating December 30, 1897, were made to defendant in error by 
plaintiff in error, but none were made to him on policies antedating De- 
cember 30, 1897. Prior to 1914 Patterson had collected the premiums 
on all the policies written in his territory and had remitted to the com- 
pany the premiums after deducting renewals upon all of them, those for 
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policies written before as well as after. December 30, 1897. The com- 
pany had acquiesced in this with knowledge that Patterson was basing 
his right to retain renewals for business produced prior to December 
30, 1897, upon the lost letter. This letter. as we have stated, contained 
the provision that Patterson was to have continuous renewals upon all 
premiums paid for policies from the beginning of his agency in 1893, 
unless he “voluntarily quit the service of the company.” 

The letter was written by the secretary of the company, and its con- 
tents were divulged to other officers of the company; but no copy of it 
was carried in the regular files of the company. According to Patter- 
son’s testimony, this was to keep the contract secret, because it was more 
favorable to Patterson than other agency contracts were to other agents. 
It does not appear that the existence of, the letter was known to the of- 
ficers of the company who participated in the agreement of December 
30, 1897. Instead, that contract, it seems, was made with officers of the 
company who knew nothing of the letter or the agreement evidenced by 
it. The secretary of the company who wrote the letter was dead when 
Patterson in 1906 made his claim to continuous renewals by virtue of it. 

The content‘on in the case is as to the right of Patterson to collect 
continuous renewals upon policies written prior to December 30. 1897. 
His contention is that the latter gave him the right to such renewals. 
The plaintiff in error, on the contrary, very vigorously argues that the 
amendment of December 30, 1897, supersedes all previous agreements as 
to renewals, and provides for no continuous renewals except upon busi- 
ness thereafter written, as stated in section two of that amendment. 

The case was tried below before the court and a jury. The only 
question submitted to the jury was whether or not the company’s secre- 
tary wrote the letter in the year of 1896 or in the first part of 1897, as 
claimed by Patterson. This question was determined by the jury’s 
finding that such letter was written, and judgment was rendered for de- 
fendant in error. 

Opinion. 

{1] Plaintiff in error presents most thoroughly the position that the 
amendment of December 30, 1897, having specifically provided for con- 
tinuous renewals only on business thereafter written. all previous under- 
standings inconsistent with it were displaced by it, and that the letter 
relied upon by Patterson, containing an inconsistent stipulation for re- 
newals, was entirely eliminated and canceled by the act of entering the 
agreement of December 30, 1897. In the view that the letter affords no 
basis of recovery because it was supplanted by the last amendment we 
do not concur. The soundness of the conclusions to which the able and 
cogent argument of counsel leads from the premises laid down we do 
not undertake to question. But we do not think the hypothesis from 
which they proceed is sufficient'y related to the facts of this case to al- 
low the propositions for which they contend to control. We cannot agree 
that the provision of the 1897 agreement to the effect that Patterson 
should receive continuous renewals on business thereafter written nec- 
essarily precludes, in view of all the evidence and circumstances of the 
case, his collection, by virtue of the letter, of continuous renewals upon 
business theretofore written. 

The agreement established by the letter provided for continuous re- 
newals so long at Patterson did not voluntarily sever his relations with 
the company. The 1897 agreement provided for continuous renewals 
upon policies thereafter written without any such limitation with ref- 
erence to his voluntarily ending his services or any other limitation. We 
think this difference is insufficient to establish such inconsistency between 
the two agreements as to render the existence of that evidence by the 
letter incompatible with the other and ipreclude its sustaining defendant 
in error’s right to renewals upon policies written previous to December 
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30, 1897. This is especially so in view of the construction given the two 
instruments together by the company as well as by defendant in error, as 
is to be implied from their continuous acquiescence in the collection of 
the renewals for many years upon the theory that the contract expressed 
by the letter authorized it and that nothing else did. The provisions of 
the letter qualified defendant in error’s right to continuous renewals by 
requiring that he should not voluntarily quit the service of the company. 
His right to renewals on jpolicies written prior to December 30. 1897, 
was limited by this provision. The agreement dated December 30, 1897. 
removed this limitation as to policies written subsequent to that date 
and provided unconditionally that Patterson should receive continuous 
renewals upon policies thereafter written. This agreement expressly 
stated that it should apply to renewals only upon future business. It 
gave Patterson an added advantage as to such business, but left him 
bound as to previously written policies by the condition that he could 
receive his renewals from them only under the (provisional stipulation 
that he should not voluntarily leave the service of the company. The 
plaintiff in error, for a long period after defendant in error’s right to 
renewals on policies antedating the last contract wou!d have lapsed, if 
that contract had been intended to cut him off from renewals on such 
policies, continued to collect them. These collections were made with 
the knowledge of plaintiff in error that they were claimed as authorized 
by a letter contract made before the 1897 contract and under no other 
claim. The two agreements not being necessarily inconsistent and in- 
compatible and the parties by their acts and dealings with each other in 
relation to the subject-matter having applied them both and given them 
a harmonious construction so as to allow renewals on policies written 
prier to December 30, 1897, under the one and renewals on policies writ- 
ten after that date under the other, we do not think the provision in the 
last amendment for continuous renewals “upon business hereafter writ- 
ten” ought necessarily to be held to imply the exclusion of continuous 
renewals on all other business. Hence the doctrine contained in the 
maxim, “Expressio unius est exclusio alterius,” contended for by plain- 
tiff in error. does not apply under the facts and situation presented by 
the case. 

Plaintiff in error contends, in the second place, that defendant in 
error had two inconsistent remedial rights to choose between when he 
instituted suit, which were these: First, that when the company repu- 
diated the contract (if its existence be conceded), Patterson then at once 
became possessed of the right to accept such repudiation as a termina- 
tion of the contract and bring an action for damages because of such 
wrongful termination of the contract. Second, the company having re- 
pudiated the contract, Patterson could decline to accept such repudiation 
as a termination of the contract and could treat it as continuing and 
bring suit to enforce it at or after its maturity. These two coexisting 
and inconsistent rights presenting themselves to defendant in error, it is 
asserted by plaintiff in error, he was comypelled to make an election as 
to under which he would pursue his remedy; that he did make such 
election by filing his original petition wherein he chose to treat the con- 
tract as ended and upon that theory sued for damages. declaring upon a 
cause of action which arose the moment of the breach; that this cause 
of action was barred by limitation; and that plaintiff in error specially 
pleaded limitation. It is asserted that defendant in error perceived the 
error of his election of remedies when the plea of limitation confronted 
him, and that he thereupon filed an amended petition seeking to abandon 
his first choice of remedies and to substitute for it the inconsistent one 
secondly above named, which course is prohibited by the doctrine of 
election of remedies. 
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[2-4] We have examined with care both the original petition and 
the amended petition. The doctrine of election of remedies appears not 
to have been extensively treated by Texas courts, and no decisive rule 
seems to exist by which all cases in which the question arises can be 
tested with reference to it. Whether or not inconsistent remedies exist 
requiring an election, it seems, must be determined on the facts of each 
case. However, we do not think the inconsistency contended for by 
plaintiff in error clearly appears between the two pleadings. We do not 
construe the original petition as in effect containing a positive acceptance 
of repudiation of the contract and being a suit for damages upon the 
theory that defendant in error has elected to treat the contract as end- 
ed, and unless a conclusive election appeared from the pleadings plaintiff 
in error could not invoke the rule against defendant in error. Besides, 
since there is conflict of authority in the application of this doctrine, 
conceding the original petition and the amended petition to assert incon- 
sistent rights, we choose to follow those authorities which seem to hold 
that the mere institution of a proceeding is not such a conclusive election 
as will prevent the plaintiff from abandoning it and pursuing an incon- 
sistent remedy. Lewis v. Powell. 205 S. W. 737; Johnson v. Bank, 198 
S. W. 990. It has been held that a suit for damages confirming a con- 
tract is a bar to a suit for rescission; but that a suit for rescission may 
be abandoned and the remedy for damages for breach pursued. Wright 
y. Chandler, 173 S. W. 1176. “An original complaint will not constitute 
an irrevacable election precluding plaintiff from filing an amendment as- 
serting an inconsistent remedy.” 20 C. J. 35. The fact that plaintiff in 
error sought to show the cause of action alleged in the original petition 
was a suit for damages for the accepted termination of the contract re- 
pudiated by it and then set up in bar the plea of limitation would au- 
thorize an amendment embodying the assertion of an inconsistent re- 
medial right, and the pursuit of a remedy thereunder. Tullos v. May- 
field, 198 Tex. 1073; 20 C. J. 24. “A party does not have two remedies 
between which he must elect where there is a valid defense to one of 
them,,as where the remedy first sought is defeated by laches, or the stat- 
ute of limitations, although there are decisions inconsistent with this 
rule.” 20 C. J., supra. These authorities would overcome plaintiff in 
error’s contention, even if it were established or conceded that the amend- 
ed petition constituted the pursuit of a remedy entirely inconsistent with 
that sought in the original petition. But, as above stated, we hold that 
the asserted inconsistency does not in reality exist. The amended peti- 
tion only more definitely. clearly, and specifically sets out the cause of 
action pleaded in the first instance. Williams v. Emberson, 22 Tex. Civ. 
App. 522, 55 S. Wi: 595. 

[5, 6] Numerous letters were introduced in evidence by the defend- 
ant in error over the specific objections of plaintiff in error, and after 
they were introduced the court refused to qualify the effect of certain 
ones of them by instructing the jury that they were admitted only as 
proof that the company had notice of Patterson’s claim. These letters 
were not admissible as evidence without qualification. They were let- 
ters written by Patterson and in his behalf afd abounded in argumenta- 
tive statements. But we are not prepared to admit that the error was 
harmful, although the evidence was inadmissible, and immaterial. They 
related to the letter contract Patterson rested his rights in this suit 
upon and to other matters and transactions, wholly irrelevant, which 
preceded that contract. The evidence in behalf of plaintiff in error 
upon the issue of whether or not the letter contract claimed by Patter- 
son was made was so weak, inconclusive, and negative in character that 
it can scarcely be denominated as more than proof of a suspicion of a 
fraudulent claim. or as tending to make an issue of fact as to whether 
the letter was written in accordance with Patterson’s contention. Pat- 
terson was supported in his positive testimony with reference to the let- 
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ter by at least two disinterested and unimpeached witnesses. Plaintiff 
in error during a period of 17 years after the date on which it contends 
its liability for renewals was fixed so as to exclude those granted by the 
letter continued regularly to pay them or allow Patterson to retain them, 
which was in effect the same, under no claim of right except that given 
by the letter. All the foregoing is met by evidence on the part of the 
company’s officials, who had succeeded those with whom Patterson dealt, 
only to the effect that their files and records contained no copy of any 
contract or letter embracing the stipulations Patterson and his witnes- 
ses swore were in the letter, and with statements made by them that 
they did not believe, and had no reason to believe, that any such con- 
tract ever existed. The material evidence taken altogether is practical- 
ly conclusive of the affirmative of the only issue presented to the jury. 
We do not think we could permit a finding contrary to that made by the 
jury to stand. Holding this view of the proof upon the only fact de- 
termined by the jury, we believe that the rules by which we are to be 
guided in such situations clearly require us to overrule the assignments 
presenting this error. We cannot say the error probably caused the 
rendition of an improper judgment, or that the result could have been 
different if such error had not been committed. 62a Rules Texas Courts 
of Civil Appeals (149 S. W. x); Howell v. West, 227 S. W. 253. 


The judgment is affirmed. 


SOVEREIGN CAMP, W. O. W., v. HUBBARD. (No. 6571.) 


(Court of Civil Appeals of Texas. San Antonio. May 26, 1921. Rehear- 
Denied June 18, 1921.) 


231 Southwestern Reporter, 828. 


2. INSURANCE—BENEFIT SOCIETY HELD ESTOPPED TO AS- 

SERT NONDELIVERY OF POLICY TO ASSURED. 

Where under the terms of the constitution and laws of a fraternal 
benefit society a life insurance certificate issued by it was not valid un- 
less delivered to the assured, the society was estopped to set up non- 
delivery as a defense where it delivered the certificate without protest 
or notice to the beneficiary, accepted payment of dues from him, and 
did not call his attention to the requirement. 


(For other cases, see Insurance, Dec. Dig. § 755[4].) 


3. INSURANCE — PAROL WAIVER OF CONDITION GOOD 
THOUGH REQUIRED TO BE IN WRITING WHERE NO 
EVIDENCE SHOWING NO WRITTEN WAIVER. 


In a suit on a life insurance certificate issued by a fraternal benefit 
society. where plaintiff proved a parol waiver of a condition requiring 
delivery of the policy to the assured, and there was no allegation or tes- 
timony that a waiver in writing. signed by the commander or clerk, was 
not made, plaintiff could recover; a parol waiver being good, though 
required to be in writing. 


(For other cases, see Insurance, Dec. Dig. § 755[1].) 
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4, INSURANCE—INCORRECT HISTORY OF APPLICANT’S FAM- 
ILY DOES NOT VITIATE LIFE POLICY WHERE NO FAL- 
SITY OR INTENT TO DECEIVE. 

Where there was no evidence of any falsity or intent to deceive in 
the assured’s representations in her application for a life insurance pol- 
icy as to her family history, an incorrect history did not vitiate the pol- 
icy. 

(For other cases, see Insurance, Dec. Dig. § 723[7].) 


5. INSURANCE—MISREPRESENTATION OR MISTAKE AS TO 
FAMILY HISTORY DOES NOT VITIATE LIFE POLICY NOT 
CONDITIONED TO BE VOID ON SUCH GROUND. 

A misrepresentation or mistake as to family history will not vitiate 

a life insurance policy conditioned to be void on certain grounds, of 

which incorrectness of family history is not one. 


(For other cases. see Insurance, Dec. Dig. § 723[7].) 


6. INSURANCE — HEARSAY TESTIMONY AS TO DEATH OF 
ASSURED’S BROTHER HELD TOO UNCERTAIN TO JUS- 
TIFY FORFEITURE OF POLICY. 

In a suit on a life insurance policy, hearsay testimony of plaintiff 
as to a brother of the assured having died was too uncertain to justify 
forfeiture of the policy on the ground of misrepresentations as to fam- 
ily history. 

(For other cases, see Insurance, Dec. Dig. § 819[2].) 


7. INSURANCE—FORFEITURE NOT PERMITTED WHERE NO 
ALLEGATION OF MISREPRESENTATIONS IN APPLICA- 
TION. 

Where it is not alleged that representations made in the application 
for a life insurance policy were false, the policy will not be forfeited on 
such ground, as forfeitures are not favored and should never be per- 
mitted except under full allegation and proof. 

(For other cases, see Insurance, Dec. Dig. § 815[4].) 


Error from District Court, Bexar County; J. T. Sluder, Judge. 

Action by Amadeo S. Hubbard against the Sovereign Camp, Wood- 
men of the World. Judgment for plaintiff. and defendant brings error. 
Affirmed. 


E. D. Henry, John ‘H. Bickett, Jr., and L. M. Bickett, all of San 
Antonio, for plaintiff in error. 


Wm. H. Russell, of San Antonio, for defendant in error. 
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THORNTON v. GERMANIA FIRE INS. CO. (No. 11250.) 
(Court of Appeals of Georgia, Division No. 1. April 14, 1921.) 
107 Southeastern Reporter. 279. 


(Syllabus by the Court.) 


1, INSURANCE — ACTION NOT MAINTAINABLE WITHOUT 
REQUIRED CERTIFICATE OF MAGISTRATE OR NOTARY 


Where a policy of fire insurance contains the provision that “no suit 
or action on this policy for the recovery of any claim shall be sustain- 
able in any court of law or equity until after full compliance by the in- 
sured with all the foregoing requirements,” and where one of the “fore- 
going requirements” is the following provision in the policy: “If fire 
occurs the insured * * * shall also, if required, furnish a certificate 
of the magistrate or notary public (not interested in the claim as a 
creditor or otherwise, nor related to the insured) living nearest the place 
of fire, stating that he has examined the circumstances and believes the ” 
insured has honestly sustained loss to the amount that such magistrate 
or notary public shall certify’—and where the insurer requires the fur- 
nishing of the me referred to. the certificate must be furnished be- 
fore a suit upon the policy can be maintained. And this is true although 
the failure to furnish the certificate may be caused solely by refusal of 
the magistrate or notary public in question to. give it, unless it should 
appear that the insurer did something to prevent the insured from obtain- 
ing it. 

(For other cases, see Insurance, Dec. Dig. § 612[2].) 


Additional Syllabus by Editorial Staff. 
2.INSURANCE—OFFER TO SUBMIT OFFER OF COMPROMISE 
NOT WAIVER OF REQUIREMENT FOR CERTIFICATE OF 
MAGISTRATE OR NOTARY. 


A letter, written insured’s attorney by the insurer’s adjuster. stating 
that there had been violations of the iron-safe clause of the policy, but 
“without waiving any of our rights,” offering to submit to the company 
any reasonable offer of compromise, did not waive insured’s failure to 
furnish a certificate of a magistrate or a notary public pursuant to the 
policy. 

(For other cases, see Insurance, Dec. Dig. § 561.) 


Luke, J., dissenting. 


Error from City Court of Sylvester; C. W. Monk, Judge. 

Action by Mrs. Mary E. Thornton against the German Fire Insur- 
ance Company. Judgment for defendant, and plaintiff brings error. 
Affirmed. 


See, also, 106 S. E. 264. 


Mrs. Mary E. Thornton, doing business in the name of Bridgeboro 
Mercantile Company, brought suit against the Germania Fire Insurance 
Company upon a policy of fire insurance. The policy contained a pro- 
vision that “no suit or action on this policy for the recovery of any claim 
shall be sustainable in any court of law or equity until after full com- 
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pliance by the insured with all the foregoing requirements,” and one of 
the “foregoing requirements” was the following provision in the policy: 

“If fire occurs the insured * * * shall also, if required, furnish 
a certificate of the magistrate or notary public (not interested in the 
claim as a creditor or otherwise, nor related to the insured) living near- 
est the place of fire. stating that he has examined the circumstances and 
believes the insured has honestly sustained loss to the amount that such 
magistrate or notary public shall certify.” 


The plaintiff, by amendment to her petition, admitted that she had 
not furnished the above-mentioned certificate, but contended that her 
failure to do so should not operate to defeat her recovery, for the fol- 
lowing reasons: 


(a) “The denfendant herein did not require of the plaintiff the fur- 
nishing of such certificate of such magistrate or notary public as a part 
of the proof of loss and as a condition precedent to the making of settle- 
ment or to the right of the plaintiff to bring suit upon the policy here- 
in sued upon.” 


(b) “The magistrate or notary public not interested in the claim as 
a creditor or otherwise nor related to the insured, living nearest the 
place of fire, was Sheppard, and he, the said Sheppard, declined 
and refused to make any statement or to furnish any certificate stating 
that he had examined the circumstances and believed that insured had 
honestly sustained loss to the amount claimed by her, or to any amount 
to be stated by such magistrate, for the reason, as given by him, that 
he had not seen the plaintiff's property that was so destroyed by fire as 
above set forth, that he knew no facts upon which he could base an opin- 
ion to be expressed in such certificate, and therefore declined to make 
any statement whatever concerning the same, though requested so to do 
by the plaintiff herein for the purpose of furnishing said certificate to 
the defendant herein, though same had not been demanded or required 
of the plaintiff.” 


(c) “Plaintiff further says that if she had been by the defendant 
herein required to furnish the certificate; * * * that for the rea- 
sons above set forth it would have been impossible for her to have com- 
plied with such requirements or demand. and therefore, it being impos- 
sible to furnish said certificate, the said condition of said policy is not 
binding upon her, and should not operate to defeat her right to proceed 
herein by suit or otherwise.” 

(e) “There was a waiver on the part of the defendant to demand 
the furnishing of a certificate * * * in that the defendant did by 
letter of the 15th day of September, 1917, invite of plaintiff a proposition 
for the settlement of the said claim of plaintiff as per copy hereto 
attached.” 


—the letter referred to being as follows; 





“Atlanta, Ga., Sept. 15—17. 
“E. E. Cox, Esq., Att’y at Law Camilla, Ga.— 
Dear Sir; In re Loss Pol. No. 5118—Germania Fire Insurance Co— 
Bridgeboro Mercantile Company—Mrs. Mary E. Thornton, Owner, Ac- 
knowledeging receipt of your favor of the 8th inst. in re to this claim. 
I have to advise that an examination of the books of record, such as 
they are, of the assured, developed violations of the iron-safe clause, 
that I believe would hold good before any fair-minded jury. The 
records are in such shape that it was impossible to make up a state- 
ment that would show that they had anything like the stock claimed; 
furthermore, I believe you can establish this fact in other ways. In 
view of the circumstances cited above, and other conditions that would 
tend to void the policy, without waiving any of our rights, but with par- 
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ticular reference to the terms and conditions of the nonwaiver agree- 
ment signed by the assured, if she see fit to submit a reasonable offer 
in compromise, based upon a sum much less than the face of the policy, 
I will submit same to the company for their consideration, and I remain 


[Signed] H. M. Melone, Jr., Adjuster.” 


The defendant demurred orally to paragraph (b) of the amendment 
to the petition, and moved the court to strike it, on the ground that it 
was irrevelant and immaterial, and afforded no valid excuse for the 
plaintiff's failure to furnish the required certificate. The defendant de- 
murred orally to paragraph (e) of the amendment, and moved the court 
to strike it. on the ground that the allegations therein as to a waiver 
were mere conclusions of the pleader, and that the evidence set forth 
(the letter attached thereto) did not show a waiver. The court sustain- 
ed these demurrers, and struck both paragraphs, and the plaintiff ex- 
cepted pendente lite. At the return term of the court the defendant 
filed a special plea in abatement, upon the ground that the suit was pre- 
maturely brought, because the insured had not complied with all the 
conditions of the policy sued upon, in that she had not furnished the in- 
surer with the certificate of the magistrate (above referred to), as pro- 
vided in the policy, and which was required by the insurer in this case. 
The issues raised by this plea in abatement were submitted to the judge 
who, under an agreement by both parties, passed on all questions both 
of law and fact. and who found in favor of the plea and entered judg- 
ment in accordance therewith. The plaintiff's motion for a new trial 
‘was overruled, and to that judgment she excepted. 


G. R. Nottingham, of Sylvester, and E. E. Cox, of Camilla, for 
plaintiff in error. 

Passmore & Forehand, of Sylvester, and King & Spaulding, of 
Atlanta, for defendant in error. 


Broytes, C. J. (after stating the facts as above). Whether the 
court erred in striking paragraph (b) of the amendment to the petition 
is the controlling question in the case, and. in view of the fact that this 
question is one of first impression in Georgia, and for that reason was 
by this court certified to the Supreme Court, and by that court returned 
to this court without instructions, the Justices being equally divided in 
opinion on the question, we thnk it advisable to discuss this subject at 
some length. 


[1] While neither appellate court in this state has ever passed upon 
the question whether a compliance with such a provision in a policy of 
fire insurance as the one under consideration is a condition precedent to 
the right to sue, we find that it has frequently been passed on by other 
courts of last resort, beginning with a series of English decisions rend- 
ered nearly a century and a half ago, and shortly after policies of fire 
insurance first came into general use. As early as 1785. we find the 
case of Oldman v. Bewicke, cited in a note in 2 H. Bl. 577. construing a 
provision of an insurance policy which required the insured to “procure 
a certificate, under the hands of the ministers and churchwardens, to- 
‘ gether with some other reputable inhabitants of the parish not concerned 
in such loss,” to substantially the same facts,°in effect, as are specified 
in the provision in the instant case, and it was there held that a com- 
pliance with such a provision was a valid condition precedent to the 
right to sue. This decision was four years later adhered to in the case 
of Routledge v. Burrell, 1 H. BI. 254. The question was again presented 
and adjudicated in accordance with the above cases in Worsley v. Wood, 
6 Term Rep. 710, where Lord Kenyon, delivering the opinion for the 
court, declared the reasons for the decision to be that the insurer, in 
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order to protect himself against fraud, had the right to say, and by the 
terms of the policy had said, that he would pay no loss except upon the 
certificate of the person specified; that the insured, by accepting the 
policy, assented to this condition. and came within the rule by which one 
who engages for the act of a stranger must procure the act to be done, 
and the refusal of the stranger, without the interference of the other 
party, is no excuse. See, also, to the same effect, Scott v. Phoenix Ins. 
Co., Stuart, 354; Mason v. Harvey, 8 Exch. 819; Langel v. Mutual Ins. 
Co.. 17 Upper Canada, Q. B. 524. 


The American decisions upon this subject are predicated upon the 
English rule above stated, and are pracitcally uniform in holding that, 
where a policy of insurance provides that a loss shall not be payable 
until the insured produces a certificate of a magistrate or notary, or 
other officer, to certain required facts, the production of such certifi- 
cate is, unless waived by the company. a condition precedent to the right 
to sue. See Central City Ins. Co. v. Oates, 86 Ala. 558, 6 South. 83. 
11 Am. St. Rep. 67; Leigh v. Springfield, etc., Ins. Co., 37 Mo. App. 542; 
Edgerly v. Farmers’ Ins. Co., 43 Iowa, 587; Roumage v. Mechancis’ Fire 
Ins. Co., 13 N. J. Law, 110; Noonan v. Hartford Fire Ins. Co., 21 Mo.. 
81; Leadbetter v. Etna Ins. Co., 13 Me. 265, 29 Am. Dec. 505; Daniels 
v. Equitable Fire Ins. Co., 50 Conn. 551. These cases not only hold 
that a strict compliance with the condition is essential to a recovery, 
but expressly declare, as is contended by the insurer in the instant case, 
that the refusal of the nearest magistrate, notary. or other officer to 
make and execute the required certificate will not excuse performance 
on the part of the insured. In Johnson v. Phoenix Ins. Co., 112 Mass. 
52, 17 Am. Rep. 65, the court said; 


“At the trial of the present case, it was admitted that the plaintiff 
did not furnish the certificate required by the policy, and there was no 
evidence that the defendant did anything to prevent his getting a certifi- 
cate, or to wave the want of one. His application in good faith to the 
proper magistrate for the requisite certificate could not enable him to 
maintain the action; for the condition precedent to the right to sue was 
not that he should use his best efforts to procure, but that he should pro- 
cure, the certificate. He has not therefore proved the case upon which 
the defendant promised to indemnify him.” 


To the same effect see Lane. Assignee, v. St. Paul Fire & Marine 
Ins. Co, 50 Minn. 227, 52 N. W. 649, 17 L. R. A. 197, where the court, 
in passing upon a provision identical with the one under review, held: 

“That the furnishing of this certificate, if required, is a condition 
precedent to the right of the insured to recover. and that his inability to 
furnish it because of the refusal of the magistrate or notary public, for 
any cause whatever, to give it, will not relieve or excuse him from per- 
formance of the condition.” 


In addition to the above cases, see, also, the following decisions, 
where this doctrine is affirmed: Aetna Ins. Co. v. People’s Bank of 
Greenville, 62 Fed. 222, 10 C. C. A. 342; Gilligan v. Commercial Fire 
Ins.. 87 N. Y. 626; Commonwealth Ins. Co. v. Sennett, 41 Pa. 161; 
Mueller v. South Side Fire Ins. Co., 87 Pa. 399; Kelley v. Sun Fire 
Office, 141 Pa. 10, 21 Atl. 447, 23 Am. St. Rep. 254. In fact, the Supreme 
Court of the United States in the case of Columbian Ins. Co. v. Law- 
rence, 2 Pet. 25, 7 L. Ed. 335, speaking through Chief Justice Marshall, 
held that where a policy required the production of a certificate from 
a magistrate or notary of the town or county in which the fire happen- 
ed. as to certain facts (substantially the same as those in the instant 
case), the insured could not recover in the absence of such certificate, 
and that a certificate which had been furnished. but which did not fully 
comply with the requirements of the condition of the policy, would not 
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be accepted. When that case came before the same court seven years 
later, the principle was reaffirmed by Mr. Justice Story. 10 Pet. 507, 
9 L. Ed. 512. 

We are not now dealing with a case where the insured furnished the 
insurer with a certificate from a magistrate or notary public not nearest 
the scene of the fire, after the “nearest” magistrate had capriciously re- 
fused to give the requisite certificate. It might be that such a state of 
facts would warrant a holding that the insured had sufficiently complied 
with the provision of the policy requiring him to furnish a certificate 
from the “nearest” magistrate or notary public. See in this connection 
Leigh v. Springfield Fire & Marine Ins. Co., 37 Mo. App. 542 (4), where 
it was held that: 


“The fact that the policy requires a certificate of the nearest justice 
of the peace as a part of the proofs, and that the nearest justice refuses to 
give the requisite certificate. does not dispense with the necessity for 
proofs of loss; but, semble, the capricious refusal of the justice to give 
the certificate would not prevent a recovery, if the requirement for 
proofs were otherwise complied with, and the certificate of another jus- 
tice obtained.” 


The only case cited us as being against the above overwhelming 
weight of authority is German-American Ins. Co. v. Norris, 100 Ky. 
29, 37 S. W. 267, 66 Am. St. Rep. 324, and what the court there said 
upon this question was apparently obiter dictum. 

It is contended, however. by counsel for the insured that, however 
this question may have been decided in other judicatories, the provision 
under consideration is made inoperative and void in this state by sections 
3718 and 4225 of the Civil Code of 1910. Section 3718 is as follows: 


“A condition repugnant to the estate granted is void; so are con- 
ditions to do impossible or illegal acts, or which in themselves are 
contrary to the policy of the law.” 

Section 4225 is as follows: 


“Impossible, immoral, and illegal conditions are void, and are binding 
upon no one.” 


In our opinion the mere reading of these Code sections shows that 
they are not applicable to the question under consideration. 

Moreover, while it is true that in some states such a provision as 
the one under consideration has been expressly or impliedly prohibited 
by statutes regulating the form of insurance policies (see Shannon v. 
Hastings Mutual Ins. Co., 2 Ont. App. 81; Aurora Fire Ins. Co. v. 
Johnson, 46 Ind. 315). in this state such a stipulation has been incor- 
porated into the Georgia standard policy by the insurance commissioner, 
under the authority vested in him by the act of 1912 (Acts 1912, p. 
119), section 23 of the act being as follows; 


“That each and every fire insurance company doing business in this 
state shall adopt and write a standard or uniform policy, such as may 
be prescribed by the commissioner, and it shall be unlawful to issue 
any other class of policy in this state.” 


It follows from what has been said that the trial judge properly 
struck paragraph (b) of the amendment to the petition. 

[2] We also think the court did not err in striking paragraph (e) 
of the same amendment. The allegation in this paragraph that the de- 
fendant had waived the furnishing of the certificate was based solely 
upon the letter annexed thereto, and this letter was not sufficient within 
itself to support the allegation, especially since it contained the express 
— that it was written without waiving any of the defendant’s 
rights. 

[3] The trial judge, sitting by consent as the trior of the facts, hav- 
ing found upon the hearing of the defendant’s special plea in abatement 
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that the defendant had required the insured to furnish the certificate 
in question, this court can only inquire if there was any evidence to sup- 
port this finding. Upon a careful review and consideration of the evi- 
dence adduced, we think that the finding was supported by some evi- 
dence. It follows that this court has no authority to reverse the deci- 
sion of the lower court in overruling the motion for a new trial, which 
contained only the usual general grounds. 
Judgment affirmed. 


Bloodworth, J. concurs. 
Luke, J., dissents. 


Luke, J. The exact question ruled upon in this case being new in 
this state, and, there being numerous decisions of the English and Ameri- 
can courts in seeming harmony with the view entertained and expressed 
by the majority of the court, I shall give the reasons for my dissent 
from that view. The ruling announced by the court is based squarely 
upon the cases cited in the opinion. It is also true that the decisions of 
the American courts, which are seemingly in harmony with the English 
courts, are based squarely on the English cases. Even the cases cited 
from the Supreme Court of the United States follows, without more, 
the English cases. It may be said that since the rendition of the deci- 
sions cited from the Supreme Court of the United States there has been 
a change in the standard fire insurance policy. Such change appears in 
the very policy that we have here for consideration. In England the 
policies of fire insurance provided, and it was contracted as a condition 
precedent to a payment for loss, that the insured should furnish, as a 
part of the proof of loss, in the first instance, a certificate, under the 
hands of the minister and church wardens, together with some other 
reputable inhabitants of the parish not concerned in the loss, that they 
had made an examination of the circumstances of the fire. and that the 
loss was, in their opinion, an honest loss of a definite amount. It was 
provided and contracted that nothing should be paid until full compli- 
ance with this requirement as to proof of loss. The English courts 
construed this requirement so strictly that it was held necessary to fur- 
nish the certificate from exactly the persons named and in precisely the 
words of the policy requirements. The first policies in America pro- 
vided for a certificate from the magistrate living nearest the fire to sub- 
stantially the same state of facts. Such a certificate was also, in the 
first instance, a part of the proof of loss, and was a certain and positive 
requirement. Subsequently there was another change. It was then pro- 
vided that the insured should, “if required, furnish the certificate. 
While I do not say that the certificate is not, perhaps. a part of the re- 
quired proof of loss, yet I do say that the requirement as to the cer- 
tificate is only contingent, and such a contingent requirement that it 
should not be held that the insured contracted to procure the certificate 
if its procurement be impossible. If it were not for the fact that its 
procurement is only contingent, who knows but that the insured would 
consult with the magistrate in advance of contracting for insurance, and 
bind him for an opinion in case there should be a loss? 

The courts in some states have not followed the English courts, 
or the cases cited from the Supreme Court of the United States. It 
has been held that if the nearest magistrate refuse to give the certifi- 
cate, then the next nearest magistrate’s certificate would be sufficient. 
Such a holding breaks away from the older precedents. Indeed, the ma- 
jority opinion in this case, out of precaution, suggests that no ruling 
is made which is binding upon the question of furnishing the certificate 
from the next nearest magistrate. In one or two states there have been 
enacted statutes which dispense with the necessity for such a certifi- 
cate. The writer thinks that in this case such a statute would be help- 
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ful. There are also cases in other states where the courts have held that 
the requirement, under the circumstances here, is unreasonable. It may 
be said. however, that the rulings in those cases were not controlling. 
There are precedents from other courts, and from our own courts, by 
analogy, in keeping with the view that I entertain in this instance; as, 
for instance, in a case where a life insurance policy provided for the 
certificate of the doctor who treated the deceased, and the doctor un- 
justly refused to give the certificate required by the policy. The court 
held the furnishing of the certificate in that instance unnecessary. The 
same ruling has been made as to contracts requiring the certificate of an 
architect or engineer in regard to expense of labor and material in the 
completion of a building. Our own Supreme Court has held, as to build- 
ing contracts, whereby, before liability will ripen. the furnishing of a 
certificate of an architect is necessary, that if such certificate was not 
furnished as contracted for, a valid reason for not furnishing it would 
render the furnishing of it unnecessary. See Elmore v. Thaggard, 130 
Ga. 702 (3), 61 S. E. 726. Indeed, this court in Southern Manufactur- 
ing Co. v. Moss Manufacturing Co., 13 Ga. App. 861. 81 S. E. 263, cities 
the Elmore Case. supra, and in effect so holds. 


To hold that the certificate in this case must be given by the nearest 
magistrate is also to hold that the certificate must be precisely in the 
words required by the policy. Our Supreme Court in Petersburg Sav- 
ing & Insurance Co. v. Manhattan Insurance Co., 66 Ga. 446 (4), held 
that a certificate which did not meet the requirements of the policy 
was sufficient. 

The certificate of the magistrate cannot be used as evidence against 
the company for the purpose of showing that the insured has sustained 
an honest loss of a definite amount. There is no law whereby the insured 
can compel the magistrate to give a certificate. Where the insured has 
made a bona fide effort to get the certificate, and there is an arbitrary 
refusal of the magistrate to give it, the insured has done all in his power. 
The requirement that it should be given under such circumstances ousts 
the jurisdiction of the courts, and leaves the insured without a remedy 
for the enforcement of his rights. 


The certificiate of the magistrate comes after the loss, and is noth- 
ing but an opinion, binding no one. I cannot agree that there should be 
such a strict technical construction of the requirement of the policy, 
under the circumstances here pleaded, as to defeat the right of the in- 
sured to litigate with the insurer the question whether he has had an 
honest loss. The arbitrary refusal of the magistrate to give the cer- 
tificate renders the insured unable to meet a contingent formal re- 
quirement subsequent to and not in any way connected with the loss. 


When this contract was entered into, both parties must be held to 
have contracted that the magisrate. if the certificate were required, 
would not arbitrarly refuse to give a certificate. In the promise to 
furnish the certificate, there must be an implied condition that the magis- 
trate will not arbitrarily refuse it. If there be an arbitrary refusal, the 
bona fide effort of the insured to obtain it may, in my opinion. as in 
the cases of the architect and the doctor as hereinbefore cited. be pleaded 
as a valid reason for not furnishing it. 


The contract is not void as against public policy, nor is it unreason- 
able, but it becomes repugnant to a sense of justice when the magistrate 
arbitrarily refuses to give the certificate. In my opinion. this case 
should have gone to the jury; and upon the question of requiring a cer- 
tificate from the. magistrate the jury should have been permitted, under 
appropriate instructions, to determine the question whether the insured 
had made a bona fide effort to obtain the certificate, and there had been 
an arbitrary refusal of the magistrate to give it. 
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STATE INS. CO. v. LOCK. (No. 33696.) 
(Supreme Court of Iowa. June 25, 1921.) 
183 Northwestern Reporter, 311. 





1. INSURANCE—CIRCUMSTANCES HELD TO SHOW PARTIES 
CONTEMPLATED ACCEPTANCE OF APPLICATION WAS 
TO BE SENT BY MAIL. 

Where an application for insurance was taken by an agent and by 
him forwarded through the mails to the company in another city. and 
substantially all the business between the company, and insured was con- 
ducted through the mails, the policy requiring notice to be sent in that 
manner, it was reasonably contemplated by the parties that the policy, 
when the application was accepted, should be sent by post. 

(For other cases, see Insurance. Dec. Dig. § 136[2].) 


2. INSURANCE—APPLICATION IS ACCEPTED WHEN POLICY 

IS DEPOSITED IN THE MAIL. 

Where the circumstances indicated that the parties contemplated that 
the acceptance of an application for insurance should be transmitted 
through the mails, the mailing of the policy, duly stamped and addressed 
to insured, was an acceptance of the offer contained in the application, 
which makes the contract binding on both parties. so that the insured 
could not defeat recovery of the premium on the ground that there was 
a failure of consideration, even though he never received the policy. 

(For other cases. see Insurance. Dec. Dig. § 136[2].) 


3. INSURANCE—FAILURE TO MAKE OBJECTION TO SUFFI- 
CIENCY OF PROOF WAIVES RIGHTS ONLY WHEN 
ATTEMPTED PROOF HAS BEEN MADE. 

The rule that failure to make timely objection to the form or suffi- 
ciency of the notice cr proof of loss amounts to a waiver of the re- 
quirements of the policy for such proof applies only where there has 
been some apparent attempt by insured to comply with the reqirements 
as to the furnishing of such proof. 


(For other cases, see Insurance, Dec. Dig. § 560[1].) 


4. INSURANCE — LETTER OF INSURED HELD NOT AT- 

TEMPED PROOF OF LOSS. 

Where a policy of hail insurance was duly mailed to insured, but 
never received by him so that he did not know the policy was in force 
when his crops were damaged by hail, and therefore did not give any 
notice to the company. a letter. written by him after the company de- 
manded payment of the premium. in which he agreed to pay the pre- 
mium if the company would pay his damages, was not an attempt to 
make proof of loss so that the company’s failure to object to the suffi- 
ciency of the letter as proof of loss did not waive the requirement of the 
policy that such proof be given. 


(For other cases, see Insurance, Dec. Dig. § 542[1].) 


Appeal from Municipal Court of Des Moines; T. L. Sellers. Judge. 


Action at law to recover upon defendant’s note or agreement. in an 
application for insurance, to pay premium. Plaintiff claims $90 is due. 
Defendant alleges that the consideration for the note has wholly failed. 
for that the application was never accepted by a delivery of the policy 
to him. By way of counterclaim defendant says that if the policy was 
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in force insuring him against loss of his crops by hail. then he is en- 
titled to recover from the plaintiff $500 for loss of crops, $150 for loss 
in July, and $350 in August. He alleges that he gave proofs of loss 
within the proper time by letter to the plaintiff, and that plaintiff waived 
any other or further proofs. These matters were all appropriately an- 
_ swered by plaintiff in reply. Trial to a jury. At the close of the evi- 
dence, each party moved for a directed verdict. Defendant’s motion was 
overruled and plaintiff’s sustained, and a verdict and judgment was ren- 
dered in favor of plaintiff for the $90, with interest. The defendant ap- 
peals. Affirmed. 


Wm. M. Jackson, of Bedford, and Miller. Kelley. Shuttleworth & 
Seeburger, of Des Moines, for appellant. 
Miller, Parker, Riley & Stewart, of Des Moines, for appellee. 


Preston. J. Defendant resides on his farm about a mile and a half 
from Lenox, lowa, June 2, 1919, he made application, through plaintiff’s 
agent at Lenox, for hail insurance on his crops for indemnity against 
loss by hail between June 23 and September 20 of that year. The appli- 
cation, signed by defendant. recites that his post office address is Lenox. 
R. F. D. No. , and that if a policy is issued upon the application 
he agrees to accept the same, subject to the provisions and stipulations 
herein stated. The application further recites that in consideration there- 
of he agrees to pay the $90 sued on, which was payable September 1. 
1919. Proper demand for payment was made by plaintiff. The applica- 
tion was received by the plaintiff, and a policy was issued by the 
company, and mailed at Des Mo‘nes to defendant at Lenox, Iowa. It 
was stamped and placed in the mails at Des Moines, Iowa, addressed 
to defendant. It was in a return .envelope on the outside, but it was 
never returned to the plaintiff. In his evidence defendant gives the 
number of his rural route, but the number was not given in the applica- 
tion. We shall not go into the evidence introduced on behalf of plain- 
tiff to show that the policy was issued, stamped, addressed, mailed, and 
so on. The proper officers, mailing clerk, and so on so testify, and rea- 
sons were given why this particular application and policy are remem- 
bered. There is no conflict in the evidence as to these matters. The 
terms of the policy are established. The defendant, testifies that the 
policy was never received by him, and that the manual possession there- 
of was never delivered to him by mail or otherwise. He testifies as to 
partial destruction of his crops by hail $150 about July 4th, 1919, and 
$350 in August, 1919. The policy provides, among other things, that 
the amount payable per acre for total destruction or total destruction 
of a part shall be the amount fixed in the policy and that in the event 
of partial destruction the amount payable shall be in such proportion to 
the amount per acre specified herein as the value of the damaged portion 
of said crops bears to the value of the sound condition of the particu- 
lar crop so damaged, with no deduction for the harvesting of the de- 
stroyed part; that written notice of any damage should be sent (register- 
ed mail) by the owner to the company at Des Moines, and which notice 
should be mailed within 10 days from the happening of the loss, and 
should state the number of the policy, the date and hour of the hail- 
storm and the amounts, if any, of the other insurance against hail car- 
ried by insured, and, further, that within 60 days after any loss by hail 
to any crop covered by the policy insured shall— 

“furnish proof of loss, under oath, of the party insured under this pol- 
icy. stating the date and number of this policy, the correct description 
of the land upon which were growing the crops so damaged, and the per- 
centage of damage done to the crop on each parcel of land so affected. 
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* * * A failure of insured to furnish such proof of loss within the 


time herein specified will relieve the company from any and all liability 
under this policy.” 

About September 1, 1919, plaintiff notified defendant by letter that 
the premium was due and demanding payment. This letter was received 
by defendant. The defendant testifies that he kept no record of the date 
on which his two losses occurred because he did not think he had any 
policy of insurance in force; that from the fact that he had not re- 
ceived the policy he inferred and assumed that his application had not 
been accepted by the company. He testifies further that upon receipt 
of plaintiff's letter, and within a day or two thereafter, he made plain- 
tiff a proposition that if they would pay his losses he would pay the $90 
premium. 

“Q. What was the proposition you made them? A, That if they 
wanted to consider my loss I would consider the premium. 

“Q. Was that all of the proposition you made them? A. That was 
the sum of it. I did not tell them how much of a loss I had. I don’t 
believe I told them what it was. 

“Q. Now you didn’t send the company any proofs of notice, did you, 
any verified or sworn statement of a loss which you had had? A. 
Nothing only— 

“Q. The only thing you sent the company, you contend, is the letter 
you wrote them offering a proposition, as you stated it? A. Yes, sir. 

“Q. What, if anything, did you tell them in that letter? A. I told 
them that I never had received any policy, and if they would consider 
my damage I had had on my corn, why, I would consider the premium. 
I would be glad to pay them their premium if they would pay me my 
damage.” 


He says he kept no copy of the letter. and that it was written with 
pencil and addressed to the company at Des Moines. He says further 
that in the letter he mentioned that the damage was caused by hail. 
The evidence tends to show that this letter was received by plaintiff, 
since defendant testifies he saw it later in possession of plaintiff’s col- 
lector. He received no word from the company in response to his let- 
ter. The letter was not produced, or introduced in evidence, and the 
foregoing is the substance of the evidence in: reference to the alleged 
proof of loss. He says that later, and in October, a collector for plain- 
tiff came to Lenox, and again demanded payment of the note, and de- 
fendant then tried to get him to settle, and that the collector told him 
that he had no authority to settle or arbitrate, or to even go and look at 
the crop; that the corn had frosted and dried up considerably then. but 
that the effects of the hail were still shown on the stalks, and which he 
pointed out to the collector; that all the collector wanted was to col- 
lect the $90, and he did not offer to consider the claim at all; that nei- 
ther the company nor any one for it made objection to the form of the 
so-called proof. Defendant testified that he had 90 acres of corn, not 
in one piece; that he had carried hail insurance before, and read his 
policies, and had had losses under them, and that he had notified the 
company under other policies of his loss. The two main points in the 
case are whether, by what plaintiff did, there was an acceptance of de- 
fendant’s application and a completed contract, and whether. under the 
record, there was a waiver of proofs of loss. 

1. It seems to be conceded in argument by both parties that an ap- 
plication for insurance does not purport to contain all of the terms and 
conditions of the policy applied for, and that the application is for such 
insurance as, in view of the particulars submitted, the company sells, and 
that there must be an acceptance or meeting of the minds. As appellant 
puts it, an application for insurance constitutes an offer and not a com- 
pleted contract, and that the offer must be accepted, citing numerous 
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cases. and we do not understand appellee to controvert the proposition. 
Appellant states the generdl rule that the acceptance must be commun- 
icated to the offerer. They concede, however, that there is an exception 
to the foregoing rule, and that is the rule of post, so called. They argue 
that the rule does not apply here, because the offer was not made by 
post, and an acceptance by post was not reasonably within the contem- 
plation of the parties. They argue, too, that in the absence of any other 
evidence to show consent of the company in the making of a contract 
of insurance, delivery of the policy must be shown. On these last two 
propositions they cite 9 Cyc. 295, 19 Cyc. 603, and Tuttle v. lowa State 
Traveling Men’s Ass’n, 132 Iowa, 652, 104 N. W.. 1131, 7 L. R. A. (N. 
S.) 223. Appellee also cites the Tuttle Case to sustain their proposition, 
which will be stated in a moment. Appellant further contends that the 
presumption that a letter, properly addressed and mailed, was received 
by the addressee, is rebuttable. Watson v. Richardson, 110 Iowa, 673, 
80 N. W. 407, and other cases. If it was necessary to show that the 
policy was actually delivered to the defendant, that is, that there was an 
actual manual delivery, into his possession, either in person or other- 
wise, there would be force in appellant’s contention that defendant’s tes- 
timony that he did not actually receive the policy would make a jury 
question. The policy may have been lost to the mails, and not. received 
by him, even though it had been mailed, properly addressed, stamped, 
etc. But under the authorities cited by appellee, we do not understand 
that it is necessary to show such a delivery in order to constitute an ac- 
ceptance of the offer or application. 

[1] Going back a moment, it is said that the offer was not made by 
post. It appears that the application was taken by an agent of plain- 
tiff at Lenox, and, as we understand the record, it was by him forward- 
ed to the plaintiff company at Des Moines by mail. Substantially all 
the business between plaintiff and defendant was conducted through the 
mails. The policy itself provides that notice should be sent through the 
mails, registered. Considering these circumstances, and all the circum- 
stances in the record, and the distance between Des Mo'nes and Lenox, 
it seems to us that it was reasonably contemplated that the policy, when 
the application was accepted, should be sent by post; that no other 
method could be said to be reasonably contemplated by the parties. 

[2] On the other hand, it is contended by appellee that the rule is 
that a valid contract requires an offer and an acceptance, which must be 
communicated to the offerer, or put in the course of communication by 
an act, and, further, that where the parties must have contemplated that, 
in accordance with the ordinary usage of mankind, the post would be 
used to communicate the acceptance, the acceptance is communicated and 
the contract complete from the moment the letter, addressed to the of- 
ferer, containing the acceptance, is mailed by the offeree. Stating it in 
another way, they put it that an application for insurance sent either 
directly or through an insurance agent, to the main office of an insur- 
ance company in another town, is accepted, and the contract of insurance 
completed by the execution of the policy and its deposit in the mail, ad- 
dressed either to the applicant or to the agent of the insurance company 
for delivery to the applicant. We think this is the rule, not only of our 
own cases, but the holdings of appellate: courts in other jurisdictions. 
On the first proposition appellee cites Tuttle v. Insurance Co., supra, 13 
Corpus Juris, 284, 300, 301, and 9 Cyc. 270, 295. To the second proposi- 
tion they cite the Tuttle Case and Born v. Insurance Co., 120 Iowa. 299, 
302, 94 N. W. 849, Armstrong v. Insurance Co., 121 Iowa, 362, 374, 96 
N. W. 954, Unterharnscheidt v. Insurance Co., 160 Iowa. 223, 138 N. W. 
459, 45 L. R. A. (N. S.) 743, Cooley’s Briefs on the Law of Insurance, 
vol. 1, p. 447, Kilborn v. Insurance Co., 99 Minn. 176, 108 N. W. 861, 
Lamson Bros. & Co. v. Bane, 206 Fed. 253, 258, 124 C. C. A. 121, 46 L. 
R. A. (N. S.) 650 (8 C. C. A. 1913), and other cases. As said. the evi- 
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dence is undisputed that this policy was mailed. We are of opinion that 
this constituted an acceptance and that the policy was in force, and there 
was no failure of consideration. The trial court properly directed a ver- 
dict for plaintiff on the plaintiff’s claim. 

[3] 2. It is contended by appellant that a failure to make timely ob- 
jection to the form or sufficiency of the notice or proof of loss, by an 
assured, amounts to a waiver of the requirements of the policy. On this 
proposition they cite Young v. Insurance Co., 45 Iowa, 377, 383, 24 Am. 
Rep. 784. Green v. Insurance Co., 84 Iowa, 135, 50 N. W. 558, Bach v. 
Insurance Co., 64 Iowa, 595, 21 N. E. 99, Condon v. Association, 120 
Iowa, 80, 94 N. W. 477, Pringle v. Insurance Co., 107 Iowa. 742, 77 N. 
W. 521, Ruthven v. Insurance Co., 102 Iowa, 550, 71 N. Wi. 574, and 19 
Cyc. 862. But this rule applies only where there has been some apparent 
attempt on the part of the insured to comply with the requirements as 
to furnishing the necessary proof of loss. Ervay v. Fire Assoc.. 119 
Iowa, 304, 93 N. W. 290. 

[4] On the testimony of defendant it appears that he did not con- 
sider the letter proofs of loss, or that he was attempting to comply with 
the policy. He was at that time claiming, and he so stated in the letter 
itself, thas he had never received the policy, and was contending even at 
the trial that there never was any valid policy of insurance. It is hard- 
ly possible that he would be making a claim for insurance when he him- 
self considered he had none. He did not, in fact, under his own evi- 
dence, make any definite claim for insurance. The letter did not. in 
many respects, comply, or attempt to comply, with the provisions of the 
policy. It was not under oath; it did not describe the land; it did not 
give the amount of his damage, or the date of the two alleged hail- 
storms. As he puts it, when they asked him to pay the premium of $90 
he simply proposed to them that if they would pay his loss of about $500 
he would pay the premium. Naturally enough he would be glad to pay 
the $90 if he could secure the larger amount by so doing. Defendant’s 
letter was in answer to plaintiff's demand for payment of the premium, 
and but for the demand it is rot likely that defendant ever would have 
sent his letter, or so-called proofs of loss. There was no response by 
plaintiff to defendant’s letter, and there is nothing in the record that the 
company led defendant to think that nothing further was necessary as 
constituting proof of loss. Nor did either the company or its agent or 
collector. at any time, mislead defendant into believing that it would 
accept the letter as a proof of loss. The collector in October told de- 
fendant that he had no authority to consider the matter, but that he had 
come merely to collect the payment due on the note. We think the trial 
court properly held that there were no proofs of loss, and that there 
was no waiver. 

The judgment is affirmed. 

Evans, C. J., and Weaver and De Graff, JJ., concur. 


Se eEEEEEEEEInIEEE atti ott ae 


GROVE LODGE NO. 274, I. O. O. F., v. FIDELITY-PHENIX INS. CO. 
(Court of Appeals of Kentucky. May 27, 1921.) 
231 Southwestern Reporter 215. 


2. INSURANCE—EVIDENCE HELD NOT TO SHOW AGENCY 

FOR DEFENDANT INSURER. 

In action for fire loss, evidence held not to show that person claimed 
to have acted for insurer in making parol insurance contract was insurer’s 
agent. 

(For other cases, see Insurance, Dec. Dig. § 92.) 
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Appeal from Circuit Court, Owen County. 

Action by Grove Lodge No. 274, I. O. O. F., against the Fidelity- 
Phenix Insurance Company. From judgment for defendant, plaintiff ap- 
peals. Affirmed. 


J. G. Vallandingham, of Owenton, for appellant. 
J. W. Cammack and Cammack & Baker, all of Owenton, for appellee. 


Tuomas, J. Appellant lodge, plaintiff below, sued the appellee and 
defendant below, insurance company, to recover $600. It was alleged in 
the petition that plaintiff held a contract with defendant whereby the lat- 
ter agreed to insure and indemnify plaintiff against damage or loss pro- 
duced by fire to its lodge building and its paraphernalia and furniture 
therein, located in the village of Poplar Grove, in Owen county. The 
lodge room owned by plaintiff was the second story of a frame build‘ng, 
the first story of which was occupied by a Mr. Slaughter as a dealer in 
general merchandise. It was alleged that the contract was entered into 
on June 12, 1917, and that on the 20th of that month the property was 
destroyed by fire, and that defendant denied all liability, and refused to pay 
any part of the insurance, although it had been notified of the loss. The 
answer was a denial of all the affirmative allegations made in the peti- 
tion, and after evidence heard the jury, under the instructions of the 
court, of which no complaint is made in the motion and grounds for a 
new trial, returned a verdict in favor of defendant, followed by a judg- 
ment ene the petition, of which plaintiff makes complaint on this 
appeal. 

[1] To say in a motion for a new trial that a verdict “is contrary to 
law” is too general, and will not raise the error, if any, in giving and 
refusing instructions. American Credit Co. v. National Clothing Co., 
122 S. W. 840; Charles Taylor Sons Co. v. Hunt, 163 Ky. 120, 173 S. 
W. 333; Nicholson v. Patrick, 160 Ky. 674, 170 S. W. 20. But if the 
motion in this case had been sufficiently specific to raise the question, 
there could be no reversal because of any error in the instructions, since 
they submitted to the jury in appropriate language the issues; (a) The 
supposed authority of J. F. Brock, the alleged agent, through whom the 
insurance contract was alleged to have been procured; and (b) whether 
he, as such alleged agent, made the contract with plaintiff in such a way 
as to bind defendant. 

[2] Briefly noticing issue (a), the testimony in the case leaves no 
doubt in our minds that. as between himself and the defendant com- 
pany, Brock was not its agent. In fact it is proven by a high officer of 
the defendant, who appoints all of its agents in the territory of which 
Kentucky is a part, that Brock was not, nor had he ever been, defend- 
ant’s agent to solicit or procure insurance. He held no commission or 
authority from the company, which, according to the testimony, was 
invariably given to its appointed agents. However, the defendant might 
be liable to members of the public for the acts of Brock, if it held him 
out as its agent and dealt with him in such a manner as to induce the 
belief that he was authorized to represent it in negotiating for .and 
procuring insurance. The only evidence upon this point was the testi- 
mony of Brock, who stated without qualification that he was an agent 
of defendant; but, curiously enough, it is not shown, even by himself, 
that he ever wrote a policy or that he did anything more than to assist 
the local agent at Owenton, Ky., in procuring some local risks in his 
neighborhood, for which the local agent paid him an agreed percentage 
of the premium. It furthermore appears that a Mr. Kemper, who was 
some sort of general agent for the territory, carried Brock with him on 
one or two occasions to see certain proposed risks in the neighborhood, 
and to assist him in procuring the insurance thereon, but this occurred 
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in the fall after the summer in which the contract sued on was alleged 
to have been made. Brock says that he was a member of the lodge, and 
that either on the 2d or the 9th day of June, 1917, the question of in- 
suring defendant’s property came up in meeting, and that he then and 
there agreed to the contract sued on, and further agreed that plaintiff 
should have 30 days in which to pay the premium of $15. Notwithstand- 
ing his express testimony to that effect, he wrote a letter to the defend- 
ant’s agent at Owenton on June 12, in which he said; 


“Inclosed find papers so you can copy applications for storeroom 
and for hall. Maybe you can get enough out of what I have down to 
know what they want. What is the cause of taking so long to get the 
policies? The first time I am in town, I will .ome in and see you. Date 
these policies the 15th, as that is when the othe1s expire.” 


With the letter he inclosed a form for $250 insurance on the store- 
room, or first story of the building, $500 on the second story, and $100 
on its contents. The agent, Duvall, testified that he answered that letter 
on the 15th of June, which was the same day he received it, and stated 
to Brock, in substance, that he had declined insurance on that building 
a number of times, and also said; 


“IT would be very glad to place this business for you if I could, but 
it is simply impossible, as I haven’t a company.” 


It is true that Brock says he did not receive that letter, but the one 
he wrote to the agent clearly shows that he did not have authority to 
issue policies, nor to bind the defendant by contract, and there is ample 
testimony in the case to show that neither the company nor any of its 
agents had done any act to induce the belief that Brock was authorized 
to bind the company by oral contract without the issuance of a policy, 
or to do anything more than take an application for a policy; it being 
doubtful if their prior relations with him were such as to inspire the be- 
lief that he even had authority to take applications. The extent of the 
negotiations between defendant’s agent at Owenton, with and through 
whom all insurance contracts had to be effected, and Brock, seems to be 
that the agent agreed with the latter to pay him for all insurance which 
he solicited and secured for the agent, and we think such one would not 
possess the apparent authority to waive all of the proven universal 
methods of procuring a policy and to b'nd the company upon a verbal 
contract of insurance contrary to such methods. At any rate, those is- 
sues were submitted to the jury, as stated, and it on sufficient evidence 
determined them against plaintiff. 


[3] It is said, however, that the court erred in permitting Duvall to 
testify as to the fact of his agency. but there is no merit in this conten- 
tion. The rule which counsel for plaintiff seeks to invoke is that the 
declarations of an agent made out of court may not be proven to es- 
tablish his agency, but the rule does not go to the extent of disqualify- 
ing a supposed agent from testifying in court as to the fact of his 
agency. Peyton v. Old Woolen Mills, 122 Ky. 361, 91 S. W. 719, 28 
Ky. Law Rep. 1303; Rice & Hutchins’ Co. v. J. W. Croghan & Co., 169 
Ky. 450, 184 S. W. 374; California Insurance Co. v. Settle, 162 Ky. 82, 
172 S. W. 119; Ethington v..Rigg, 173 Ky. 355, 191 S. W. 98. If, how- 
ever, we should apply the rule as contended for, it would operate in this 
case more to the detriment of plaintiff than to defendant, since the 
strongest evidence of the alleged agency of Brock is his own testimony. 


Finding no prejudicial errors in the record, and the verdict being 
supported by sufficient testimony, the judgment is affirmed. 
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NADEAU v. INSURANCE CO. OF STATE OF PENNSYLVANIA. 


SAME vy. SPRING GARDEN INS. CO. 
(Supreme Judicial Court of Massachusetts. Middlesex. May 26, 1921.) 
131 Northeastern Reporter, 69. 


INSURANCE—WHEN THIRD REFEREE TO DETERMINE DAM- 
AGES WAS NEVER SELECTED AND RIGHTS WERE NOT 
WAIVED, THERE COULD BE NO RECOVERY. 


Under ‘St. 1907, c. 576, § 60, prescribing a standard form of fire in- 
surance policy. providing for a determination of the loss in case of dis- 
pute by reference to three disinterested referees, and that such reference 
shall be a condition precedent to any right of action, and the further 
provision of section 60 for appointment of the third referee by the insur- 
ance commissioner in case those chosen by the parties fail to agree, 
where the third referee was never chosen and no application for his ap- 
pointment was ever made to the insurance commissioner, and defendant 
waived none of its rights, there could be no recovery. 


(For other cases, see Insurance, Dec. Dig. § 612[3].) 


Appeal from Superior Court, Middlesex County; Robert F. Ray- 
mond, Judge. 

Two actions by Georgiana Nadeau against the Insurance Company 
of the State of Pennsylvania and against the Spring Garden Insurance 
Company. A verdict was directed for defendant in each case with a 
stipulation that if, on all the evidence, plaintiff was entitled to go to the 
jury, judgment should be entered for him; otherwise for defendants. 
Judgment for defendants. . 


The actions were on insurance policies in the Massachusetts stand- 
ard form, and the evidence showed that each party had appointed a 
referee from names furnished by the other, but that no third referee 
was ever selected. 


Arthur P. Stone, of Boston, for plaintiff. 
Walter L. Came, of Boston, for defendants. 


CaRROLL, J. A building owned by the plaintiff was destroyed by fire 
while the policies of insurance prescribed by St. 1907, c. 576, § 60, were 
in force. The parties failing to agree on the amount of the loss, the 
plaintiff's attorney nominated three men for the choice by the defend- 
ants of one to act as one of the referees under the terms of the policies: 
Narcisse Tellier was chosen. The defendants in turn named three men 
of whom the insured was requested to cheose one for the same purpose; 
plaintiff chose Frank T. Eskrigge. The two so chosen, together with 
a third person to be selected as provided by law, were to constitute a 
board of referees. Eskrigge testified that he saw Tellier two or three 
times and with him viewed the plaintiff’s property; that no third referee 
was selected and no award was made; and that when he notified the at- 
torney who was then acting for the plaintiff ‘that it was necessary to ap- 
point a third referee, he was told “that they did not have to have a 
third man because two could agree upon this matter.” The trial judge 
directed a verdict for the defendant in each action and reported the cases. 

The policies provided that, in case of loss and a failure of the par- 
ties to agree, the amount of such loss should be submitted to three dis- 
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interested men, their award to be final as to the amount of loss or 
damage, and such reference, unless waived by the parties, shall be a 
condition precedent to any right of action in law or equity to recover 
for such loss.” There was at no time a reference to three disinterested 
men as required by the policies, and this reference, unless waived, was 
a condition precedent to the plaintiff's right to recover. Union Institu- 
tion for Savings v. Phoenix Insurance Co., 196 Mass. 230, 234, 236, 81 
N. E. 994, 14 L. R. A. (N. S.) 459, 13 Ann. Cas. 433; Weisman v. 
Firemen’s Insurance Co., 208 Mass. 577, 95 N. E. 411; Hanley v. Aetna 
Insurance Co., 215 Mass.’ 425, 102 N. E. 641, Ann. Cas. 1914D, 53; Sec- 
ond Society of Ut iversalists v. Royal Insurance Co.. 221 Mass. 518, 109 
N. E. 384. Ann. Cas. 1917E, 491. We discover no evidence that the de- 
fendants waived their rights under the policies; in fact, the evidence 
shows that they stood strictly on their legal rights and insisted on com- 
pliance with the terms of the policies and by no act or word waived 
any of their claims. Union Institution for Savings v. Phoenix Insur- 
ance Co., supra; Paris v. Hamburg-Bremen Fire Insurance Co., 204 
Mass. 90, 90 N. E. 420. 

St. 1907, c. 576, § 60. provided a remedy in case the referees chosen 
failed to select within ten days from their appointment, the third referee. 
Either of the two referees already chosen, or either of the parties, could 
make written application to the insurance commissioner to appoint the 
third referee. No such application was madc. The plaintiff failed to 
take advantage of the provisions of the law by which a reference could 
be had, and by this failure to provide a reference as required by the 
policies. the conditions precedent were not performed. As the plaintiff 
cannot recover for the reasons stated, we have not considered the other 
questions raised at the trial. In each case judgment is to be entered for 
the defendant. 

So ordered. 


MILLER, Dist. Atrty., ror Use or STATE, v. FIDELITY UNION 
FIRE INS. CO. et at. (No. 21973.) 


(Supreme Court of Mississippi. June 20, 1921.) 
88 Southern Reporter, 711. 


(Syllabus by the Court.) 

1. EQUITY—ON HEARING OF CHANCERY CAUSE ON BILL AND 
ANSWER BEFORE EXPIRATION OF TIME FOR TAKING 
TESTIMONY, DENIALS, AVERMENTS, AND ADMISSIONS 
IN ANSWER MUST BE TAKEN AS TRUE. 

Where a cause pending in the chancery court is set down for hearing 
by the complainant upon bill and answer before the time has elapsed for 
the taking of testimony, the court must consider the denials, the aver- 
ments, and the admissions made in the answer as true. Section 603, Code 
1906 (section 363, Hemingway’s Code). 

(For other cases, see Equity, Dec. Dig. § 373.) 


2. EQUITY—MONOPOLIES—IN PENAL SUIT FOR VIOLATION 
OF ANTI-TRUST LAW, UNLAWFUL AGREEMENT MUST BE 
AVERRED. 

In suits for the violation of chapter 119, Laws 1908 (Hemingway’s 

Code, §3281, pars. [h] and [i], and section 3282), one of the necessary 
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averments of the bill is the unlawful agreement mentioned in these sec- 
tions. When the answer denies this agreement and the cause is set down 
for hearing upon bill and answer, as above stated, the denial of the an- 
swer is to be taken as true, and there is no violation of either of these 
sections. 


(For other cases, see Equity, Dec. Dig. § 373; Monopolies, Dec. Dig. 
) 


8 


3. MONOPOLIES — UNLAWFUL AGREEMENT MUST BE AVER- 
RED IN PROSECUTION OF INSURANCE COMPANIES FOR 
VIOLATING ANTI-TRUST LAW. 


In a suit for a violation of these sections of the Anti-Trust Law, one 
of the material averments in a bill, which must be either admitted by the 
answer or proved, is the fact of an unlawful agreement, either directly 
among the insurance companies themselves, or an agreement to absolutely 
delegate the power to fix the insurance rates to a rating bureau and to 
be bound by the rate established by the bureau. 


(For other cases, see Monopolies, Dec. Dig. § 30.) 


4. MONOPOLIES—ONE INSURANCE COMPANY CANNOT VIO- 
LATE ANTI-TRUST LAW BY ADOPTING INSURANCE RATE 
FIXED BY OTHER COMPANIES. 


One insurance company, in the absence of an agreement, could not 
violate this law by independently adopting as its rate of insurance the ad- 
visory rate of this bureau. 


(For other cases, see Monopolies, Dec. Dig. § 20.) 


5. MONOPOLIES— DENIAL OF AGREEMENT TO FIX RATES 
HELD SUFFICIENT IN PROSECUTION FOR VIOLATING 
ANTI-TRUST LAW. 

The fact that several insurance companies have adopted the rate 
promulgated by the Missisippi Inspection & Advisory Rating Bureau, and 
their answer specifically denies any agreement of any kind among them to 
so adopt, and further denies any agreement among them to delegate the 
rate-fixing power to this bureau, this is a denial of one of the necessary 
elements to be proven to constitute a violation of these laws, namely, a 
denial of any agreement as to the fixing of the rate or the delegation of 
this power to the bureau. 


(For other cases, see Monopolies, Dec. Dig. § 30.) 


In Banc. 

Appeal from Chancery Court, Pike County; R. W. Cutrer, Chan- 
cellor. ° 

Suit by Hugh B. Miller, District Attorney, for the Use of the State, 
against the Fidelity Union Fire Insurance Company and others. Bill dis- 
missed, and plaintiff appeals. Affirmed. 


R. N. Miller and F. L. Hendrick, both of Hazelhurst, for appellant. 
Wells, Stevens & Jones, of Jackson, for appellee. ; 
Clayton D. Potter and Teat & Potter, all of Jackson, amici curiz. 


Syxes, J. Hugh B. Miller, district attorney of the Fourteenth judi- 
cial district of the state of Mississippi for the use of the state, by bill in 
the chancery court of Pike county, seeks to collect certain penalties from 
the defendant insurance companies. The -bill is based upon section 502, 
Code of 1906, 'as amended by chapter 119, Laws of 1908. The two sections 
claimed to be violated being sections 3281 and 3282, Hemingway’s Code, 
those portions of section 3281 alleged to be violated are as follows: 


21 Vol. LVIII. 
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“A trust and combine is a combination, contract, understanding, or 
agreement, expressed or implied, between two or more persons, corpora- 
tions, or firms, or association of persons, or between one or more of 
either with one or more of the others. * * * 

“(h) By which any other persons than themselves, their proper offi- 
cers, agents and employees shall, or shall have the power to, dictate or 
control the management of business; or 

“(i) To unite or pool interests in the importation, manufacture, pro- 
duction, transportation, or price of a commodity; and is inimical to the 
public welfare.” 

That portion of section 3282, Hemingway’s Code, alleged to have been 
violated is as follows: 


“Any oorporation organized under the laws of this or any other state, 
or country, and transacting or conducting any kind of business in this 
state, or any partnership or individual, or other association of persons 
whatever, who are now, or shall hereafter create, enter into, or become 
a member of, or party to, any pool, trust, combine, agreement, combina- 
tion, confederation or understnding, whether the same is made in this 
state or elsewhere, with any other corporation, partnership, individual, or 
with any other person, or association of persons, to regulate, or fix in this 
state * * * the price or premium to be paid for insuring property 
against loss or damage by frre, lightning or tornado, or to maintain said 
price when so regulated or fixed, or who are now or shall hereafter enter 
into, become a member of or party to, any pool, agreement, contract, com- 
bination, association or confederation, whether made in this state or else- 
where, to fix or limit in this state * * * the price or premiums to be 
paid for insuring property against loss or damage by fire, lightning, storm, 
cyclone, tornado, or any other kind of policy issued by any corporation, 
partnership, individual, or association of persons aforesaid, shall be 
deemed and adjudged guilty of a conspiracy to defraud, and subject to the 
penalties as provided by chapter 145, of the Code of 1906.” 

The bill also makes party defendants certain, resident agents of the 
insurance companies. The bill was filed on March 16, 1921. Among 
other things, it charges that the defendant fire insurance companies, since 
the Ist day of January, 1921, have been actively engaged in the business 
of fire insurance in this state; that some of the resident agents are rep- 
resenting some of the insurance companies, and other agents are repre- 
senting other insurance companies, and together all of the agents named 
defendants represent all of the insurance companies doing business in this 
state; that on or about the Ist day of January, 1921, the insurance com- 
panies and each of them entered into and became a party to an agreement 
and combination with each other and every other fire insurance company 
to regulate and fix within this state the price or premium to be paid for 
insuring property; that this agreement and combination is a conspiracy 
to defraud, and is contrary to chapter 145, Code of 1906, and the amend- 
ments thereto, and had the effect of and did injure the insuring public of 
the state. 

Paragraph 7 of the bill alleges that on each and every day since Jan- 
uary 1, 1921, the insurance companies and each of them have become a 
party to an agreement and combination with each and every other insur- 
ance company to fix the price or premium to be paid for insuring prop- 
erty within the state, and constitutes a conspiracy to defraud under this 
law, and that this unlawful combination and agreement has continued to 
the time of the filing of the bill, and will continue as long as the compa- 
nies are permitted to do business within this state. 

Paragraph 8 charges the manner in which defendants are carrying 
out this alleged unlawful agreement as follows: That there is within the 
state a corporation known as the Mississippi Inspection & Advisory 
Rating Bureau, chartered and doing business under the laws of this state, 
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which corporation declares and fixes the rate to be paid by the public for 
insuring property from loss by fire or damage, and that each of the in- 
surance companies did enter into and become a party to an agreement and 
combination with each other to charge the public the prices to be paid for 
insuring property in this state, whatever prices said bureau should fix; 
that this bureau would from time to time declare and fix what price or 
premium should be paid by the public to the insurance qompanies through- 
out the state, and would so notify said insurance companies. 


Paragraph 9 alleges that the insurance companies since January 1, 
1921, have issued policies and collected premiums thereon, which premi- 
ums were those as prescribed and fixed by the bureau in conformity with 
the above-mentioned agreement, combination, and conspiracy to defraud, 
and that each of said insurance companies did contract and agree together 
and combine with each other to place the control of their business of so 
insuring property, to the extent of fixing the price or premium to be 
paid by the public in the power of this rating bureau. 

Paragraph 10 alleges that these insurance companies did contract, 
agree, and combine with each other and every other insurance company 
by which other persons than themselves, their proper officers, agents, or 
employees, to wit; the said Missisippi Inspection & Advisory Rating Bu- 
reau, did dictate and control and did have the power to dictate and con- 
trol the management of their business in the matter of fixing the prices 
and premiums to be paid, and that this has continued up until the time of 
the filing of the bill, all of which constituted an unlawful combination and 
conspiracy against the interest of the people of the state. 

Paragraph 11 alleges an agreement and combination among these in- 
surance companies to maintain the price or premium to be paid for insur- 
ing property after the price to so insure had been determined and fixed 
by this bureau, and that each and every one of these insurance companies 
have fixed and maintained the prices and premiums as fixed and deter- 
mined by this bureau in pursuance of this agreement. 

Paragraph 12 alleges that these agreements, combinations, and con- 
spiracies, and all acts done by the defendant insurance companies in pur- 
suance thereto, were and are inimical to the public welfare, unlawful and 
criminal conspiracies, and did and do now destroy competition in the mat- 
ter of rates, and did have the effect of, and will have the effect of and 
did ‘injure, and will injure, the insuring public of the state, causing great 
damage to the public. 

Paragraph 13 alleges the institution by the revenue agent of suits 
under these statutes against other insurance companies for alleged viola- 
tions of these laws, and that the insurance companies sued by the revenue 
agent have left the state and ceased to do business therein, and that the 
companies herein sued have come into the state since that suit was insti- 
tuted. There are other allegations in this paragraph not material to a de- 
cision of the case. It is then alleged in this paragraph that the present 
defendant insurance companies are seeking to evade the provisions of the 
anti-trust laws of the state by refusing to subscribe to the information 
furnished by the Mississippi Inspection & Advisory Rating Bureau, but 
that they have obtained this information in an effort to evade the laws, 
but that they have bound themselves by an agreement to obtain this same 
information as to the hazards and risks, and all other information neces- 
sary to form the basis of a fire insurance contract, which really belong to 
and is furnished by this bureau; but to avail themselves of it they have 
appointed the same men as agents, who represented the old companies that 
have left the state, and through these agents procured the information and 
the rating provided by the bureau; and that they are now acting under 
the rules and regulations of this bureau, and have bound thmselves in an 
unlawful agreement to be governed entirely as to the rates to be charged 
and all other things provided by said bureau; and that they are now using 
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these rates and information, and are agreeing unlawfully to be bound in 
all the insurance business they are doing absolutely by the rates fixed by 
this bureau; and that they are actually engaged in doing business in a 
manner that does destroy competition in the matter of rates, which acts 
are inimical to the public welfare, unlawful, and are criminal conspiracies. 

Paragraph 14 alleges that by getting possession of all the information 
furnished by this bureau and by getting possession of the rates fixed by 
the bureau, by appointing the agents of old companies who are in posses- 
sion of this information, that the insurance companies did enter into and 
become a member of an agreement and combination with each other to 
charge the public for insuring property the price fixed by this bureau, and 
whatever price the bureau should fix. 

Paragraph 15 alleges that none of the defendant insurance companies 
has any schedule of rates, but that the schedule of rates of each com- 
pany is a text-book from which all rates as made by classifications, the 
application of which is made to the various propurties in the state by the 
ratemakers, showing all the risks attached to said property, and this sched- 
ule of rates, with all the information as to risks incident to the property, 
is contained in this text-book prepared by the Mississippi Inspection & 
Advisory Rating Bureau, and that none of said defendants are making or 
having made any physical examination of the property before taking any 
risks thereon, but all are acting alone upon the information furnished by 
the text-book of rates fixed by the bureau; and that all of the defend- 
ants, by agreement and combination, rely upon the information furnished 
by this text-book prepared by the bureau, and agreed to be bound by the 
schedule of rates fixed by the bureau; that none of these companies have 
any books or schedules, neither have they any rates other than those furn- 
ished by the bureau, but that they rely upon the text-book and rates and 
schedules fixed by the bureau. 

Paragraph 16 alleges that the complainant is not informed of any ex- 
press agreement on the part of the defendants authorizing the Mississippi 
Inspection & Advisory Rating Bureau to fix any partioular rate or pre- 
miums, and is unable to prove by any direct evidence any express agree- 
ment whereby the said bureau is authorized to represent the defendants 
in fixing the rates, or is given authority by said companies to name the 
premium or rates for fire insurance in Mississippi, but avers that the con- 
tinued and persistent use by the defendants of the uniform rates promul- 
gated by the bureau violates the anti-trust laws of the state, and is suffi- 
cient to show an implied agreement on the part of the defendants to main- 
tain the price or premiums as promulgated by said bureau, and from this 
implied agreement complainant charges that there arises an unlawful 
agreement to maintain rates or the price of premiums to be charged, and 
violates these statutes. 

Quite an elaborate answer was made by the insurance companies. In 
paragraph 6 they deny that, on or about the Ist day of January, 1921, they 
and each of them entered into an agreement and combination with each 
other and every other fire insurance company to regulate and fix within 
the state the price or premium to be paid for insuring property. They 
deny that any such agreement or combination was entered into. 

Paragraph 7 denies that on every day since January Ist they became a 
party to an agreement and combination to fix the price or premium to be 
paid for insuring property within the state. In this paragraph this denial 
is also couched in these words: 

“Your defendants absolutely and unqualifiedly deny that there was 
any such combination, agreement or conspiracy as that referred to in said 
bill of complaint.” 

In paragraph 8 the defendants deny that they have carried out any 
unlawful agreement or combination whatever in the manner and form as 
stated in paragraph 8 of the bill, copying therein for the purpose of de- 
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nial the allegation of that paragraph of the bill. This paragraph relates 
to the agreements to intrust and the intrusting to the bureau of the mat- 
ter of fixing the rates. They deny that they have ever subsaribed for the 
services of the Mississippi Inspection & Advisory Rating Bureau, and 
deny that they have ever used the rates of this bureau, and deny that any 
of them became a member of any agreement or combination to charge 
the public the price to be paid for insurance fixed by this bureau. 

In paragraph 9 the defendants deny that the premiums charged by 
them were those prescribed and fixed by this bureau in conformity with an 
agreement, combination, or conspiracy to defraud, and deny that the in- 
surance companies did contract and agree together and combine with each 
and every other insurance company to place the control of their business 
of so insuring property to the extent of fixing the price or premium to be 
paid by the insuring public in the power of this bureau. They deny the 
allegations of section 9 of the bill as being false and untrue in every par- 
ticular. 

In paragraph 10 the defendants deny that each and every one of 
them did contract, agree, and combine with each other by which other 
persons than themselves, their proper officers, agents, or employees, to wit, 
the Mississippi Inspection & Advisory Rating Bureau, to dictate and con- 
trol, and did have the power to dictate and control, the management of 
their business in the matter of fixing the price and premiums to be 
charged. They deny any continuation of any such alleged agreement. 

In paragraph 11 they deny that each of them did enter into any 
agreement and combination with each and every other insurance company 
to maintain the price or premiums to be paid, as the price had been de- 
termined and fixed by this bureau, and deny that since January Ist and up 
to this time they have maintained the price or premium as fixed by this 
bureau, in pursuance of an agreement. 

In paragraph 12 they deny any agreement, combination, or con- 
spiracy between them, or any acts done by them as charged, and deny 
that there is any such agreement or combination as is inimical to the pub- 
lic welfare, unlawful or a criminal conspiracy, or that they entered into 
such combination or agreement so that as a result thereof such agreement 
destroyed competition in the matter of rates, and deny any continuance of: 
any such alleged agreement. 

Paragraph 13 admits the institution of a suit by the state revenue 
agent against other insurance companies, and denies matters not neces- 
sary to be here set out. It denies that these defendants have come into 
the state and are seeking to evade, or have evaded, the provisions of the 
anti-trust laws of the state by refusing to become subscribers and pay for 
the information furnished by the Missisippi Inspection & Advisory Rating 
Bureau, and denies that they have obtained the same information in an 
effort to evade or defraud the insuring public of the state. It states that 
they did not subscribe to this bureau because the state revenue agent in 
his suit~had charged that the securing of this information was a violation 
of the anti-trust laws of the state. It denies that the defendants have : 
bound themselves by an agreement to obtain this information as a basis 
for making an insurance contract. It denies that to avail themselves of 
this information they have appointed the same men as agents who were 
agents of the old companies who have left the state; and denies that they 
have ever procured the information provided by the bureau, and denies 
that they are now acting under the rules and regulations provided by this 
bureau; and denies that they have bound themselves in any agreement to 
be governed entirely as to rates to be charged by the bureau.. They deny 
that by employing these agents of the old companies which have left the 
state that they have come into possession of all the information to be de- 
rived from the bureau, and that they are now using it, and deny that they 
have any agreements to be bound in all insurance business by the rates 
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fixed by the bureau. They deny that the manner in which they are doing 
business in the state of Mississippi destroys competition, and deny that 
the rates charged by them are inimical to public welfare, or are unlawful, 
or a criminal conspiracy. 

Paragraph 14 is in substance a denial of the corresponding paragraph | 
in the bill in substance in the language of the allegation. 

Paragraph 15 denies that none.of the defendants have any schedule of 
rates. It denies that the schedule of rates is the text-book from which all 
rates are made by classification as contained in the text-book prepared by 
the Missisippi Inspection & Advisory Rating Bureau. It denies that none 
of these defendants is making a physical examination of the property be- 
fore, taking the risks, and denies that they are all acting alone upon the 
information furnished by the text-book of the bureau. It denies that they 
and each of them by agreement and combination rely upon the informa- 
tion furnished by the text-book prepared by this bureau, and denies that 
they agreed to be bound by the schedule or rates fixed by the bureau. It 
denies that they are not making schedules of their own. In short, there is 
a detailed denial in this paragraph of the allegations in the corresponding 
paragraph of the bill. 

Paragraph 16 of the answer is immaterial. 

Paragraph 17 is a denial by the defendants that they, or any of them, 
have subscribed to the rates or information furnished by the Mississippi 
Inspection & Advisory Rating Bureau, or any other rating company, or 
that they agreed among themselves or with each other or with any other 
insurance company to use the said rates, information, or advice furnished 
by said rating bureau in fixing rates on property insured in this state. 

It is then admitted in the answer, that the defendants have employed 
as their agent in the state many of the local agents of the old insurance 
companies which have ceased to do business here because these agents 
have stablished an insurance business, and it was therefore advantageous 
to these defendants to employ them. They aver that the old insurance 
companies were subscribers to the rates furnished by the rating bureau, 
and that these agents employed by them are either in possession of these 
rates om are acquainted with them; that these rates were furnished to 
these agents by the old insurance companies to be used by the agents at 
their discretion, but under no instruction to use the same except for the 
information of the agents in writing policies and determining proper rates. 
It is then admitted that these agents after inspecting the various risks 
would use and adopt as the basis for fixing rates on policies for these de- 
fendants the rates, information, and advice promulgated by this rating 
bureau. The defendants deny that the use of these rates was authorized 
by them, but aver that the use of these rates, even if authorized by them, 
which in fact was not true, as a basis for fixing rates for insuring prop- 
evty, was in no sense a violation of the anti-trust laws. 


The answer then sets out in detail the object and purpose of the in- 
corporation of the Mississippi Inspection & Advisory Rating Bureau and 
the manner in which the information collected by it was used by the old- 
line insurance companies, none of which is necessary to be considered for 
a determination ofthis case. 

[2, 3] Without going further into the detailed statements of the an- 
swer it is sufficient to say that all of the material averments in the bill were 
denied in detail in the answer, the answer following as a rule with its 
denials the specified charges of the bill. It will be noted that the material 
allegations of the bill are twofold: First, that they (the insurance com- 
panies) agreed among themselves to allow the Mississippi Inspection & 
Advisory Rating Bureau to absolutely fix the price or premium to be 
charged for fire insurance within the state and to be bound by the rates 
so fixed by this bureau. It is contended that the agreement to be abso- 
lutely bound by the rate fixed by the rating bureau was a delegation or 
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turning over to this bureau of the conducting of its business in the mat- 
ter of fixing its rates, and is alleged in the bill to be inimical to the public 
welfare, which it is claimed is a violation of subsections (h) and (i) sec- 
tion 3281, Hemingway’s Code. 

Second, that the insurance companies agreed among themselves as to 
the price or premium which should be charged for fire insurance, which is 
prohibited by section 3282 of Hemingway’s Code. That either of these 
agreements would be a violation of the anti-trust statutes above quoted. 


[1] It will be noted that the bill alleges that the complainant is not 
informed of any express agreement by the defendants authorizing this 
bureau to fix these rates, but avers that the continued and persistent use 
of the rates of this bureau by the defendants is sufficient to show an im- 
plied agreement to maintain the rates promulgated by the bureau. The 
answer in explicit terms denies every character of agreement between the 
insurance companies as to the fixing of the rates among themselves, or 
a delegation of the power to fix these rates to this bureau. The cause 
was set down by the complainant upon bill and answer before the time 
had elapsed for the taking of testimony; consequently, we must take the 
denials, the averments, and the admissions in the answer as being true. 
Section 603, Code 1906 (section 363, Hem. Code). 


[4, 5] In this answer every conceivable character and kind of an 
agreement, confederation, or combination, either directly to fix rates 
among themselves. or to delegate to this bureau the power to fix these 
rates is positively denied. The admissions in the answer, which we have 
set out, taken most strongly against the defendants, are merely to the 
effect that their agents, after making a physical examination of the prop- 
erty to be insured, have used the rates promulgated by this rating bureau 
as the basis upon which to arrive at a proper rate of insurance; that 
these defendants knew that these rates as promulgated by this bureau were 
in the hands of these agents, and knew that these agents used these rates 
in determining what rate was to be charged. One of the material aver- 
ments in the bill, which must be either admitted by the answer or proved, 
is the fact of an unlawful agreement, either directly among the companies 
themselves, or an agreement to absolutely delegate this power to this 
rating bureau and be bound by the rate established by the bureau. These 
agreements are denied specifically in the answer. One insurance com- 
pany, in the absence of an agreement, could not violate this law by inde- 
pendently adopting as its rate of insurance the advisory rate of this bu- 
reau. This would not be an unlawful agreement with anybody. The fact 
that several insurance companies have adopted the rate promulgated by 
this bureau, where the answer specifically denies any agreement of any 
kind among them, or an agreement to delegate this rate-fixing power to 
the bureau, is in no sense an admission of a violation of the anti-trust 
laws, but is an express denial of one of the necessary facts to be proven 
namely, the agreement. 

It is unnecessary to consider in this opinion what would constitute an 
unlawful agreement under these laws or the character of proof necessary 
to sustain such an allegation, because the allegation is denied. Neither 
are we called upon in this opinion to discuss these anti-trust laws. They 
have been learnedly and exhaustively discussed by this court in the cases 
of Fire Insurance Companies v. State, 75 Miss, 24, 22 South. 99; Rail- 
road Co. v. Searles, 85 Miss. 520. 37 South. 939; Cumberland Tel. Co. v. 
State, 100 Miss. 116, 54 South. 670, 39 L. R. A. (N. S.) 277; Railroad Co. 
v. Crawford, 107 Miss. 355, 65 South. 462, L. R. A. 1915C, 250. 


The lower court was correst in dismissing the bill and which decree 
is affirmed. 


Affirmed. 
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BAKER & LASLEY v. PHOENIX INS. CO. (No. 13971.) 
(Kansas City Court of Appeals. Missouri. May 2, 1921.) 
183 Nothwestern Reporter, 92. 





2. INSURANCE — PLAINTIFF’S OWNERSHIP OF INSURED 


MERCHANDISE AT TIME OF FIRE HELD JURY QUES- 
TION. 


In action on fire policy insuring stock of merchandise, plaintiffs’ 
ownership of the property at the time of the fire held a question for the 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[5].) 


3. INSURANCE—INSURER, SEEKING TO REDUCE RECOVERY 
BECAUSE OF OTHER INSURANCE. MUST ALLEGE FACTS 
SHOWING IN WHAT MANNER AND IN WHAT AMOUNT 
THE INSURANCE SHOULD BE REDUCED. 


In action on fire policy, insurer, in order to reduce the amount of 
plaintiff's recovery because of other insurance, under provision of policy 
that in the case of other insurance the insurer should be liable for only 
its pro rata proportion of the three-fourths value of the goods, was re- 
quired to plead, not only such clause of the policy, but also additional 
facts, showing in what manner and in what amount the insurance should 
be reduced. 


(For other cases, see Insurance, Dec. Dig. § 640[3].) 





Appeal from Circuit Court. Saline County; Samuel Davis, Judge. 
“Not to be officially published.” 

Suit by Baker & Lasley against the Phoenix Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed as modified. 
See, also, 221 S. W. 761. 


Fyke, Snider & Hume, of Kansas City, for appellant. 


Robert M. Reynolds and Albert R. James both of Marshall, for res- 
pondent. 


BLAND, J. This is a suit on a fire insurance policy, insuring plain- 
tiffs’ stock of merchandise in the sum of $1.325. There was a total loss 
by fire of the property insured, but defendant refused to pay the policy, 
resulting in this suit. There was a verdict and judgment in favor of 
plaintiffs in the sum of $1,497.25, which was made up by the amount of 
the policy, with interest Sennen in the sum of $172.25. Defendant has 
appealed. 

The answer pleads de following provision of the policy; 

“It is a part of the consideration of this policy and the basis upon 
which the rate of premium is fixed, in the event of loss, this company 
shall not be liable for an amount greater than three-fourths of the actual 
cash value of the property covered by this policy at the time of such 
loss, and in case of other insurance whether policies are concurrent or 
not, then for only its pro rata proportion of such three-fourths value.” 
—and further pleads that: 

If plaintiffs were entitled to recover, recovery should be “* * * an 
amount equal to the proportion of the insurance thereon; by the policy 
in suit, bears to three fourths of the value of said stock of merchandise 
considering all insurance thereon and defendant alleges there was 
$1,325 other insurance thereon in the Concordia Town Mutual Insur- 
ance Company.” 
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The evidence shows that the stock of goods at the time of the fire 
was worth from $6,000 to $6,500. It was shown at the trial that after 
the fire plaintiffs made a written sworn statement to defendant’s ad- 
juster, and that in answer to a question propounded by the adjuster as 
to the amount of insurance carried upon the stock plaintiffs answered 
“Total insurance, $3,500, in two companies named herein.” Plaintiffs’ 
given instruction tells the jury that if the value of the merchandise at 
the time of the fire was $3,500, etc., their verdict should be returned for 
plaintiffs for the face value of the policy, or $1,325, with interest there- 
on from August 1, 1918, at the rate of 6 per cent. per annum. 


[1, 2] Defendant insists that there is no evidence in the record that 
plaintiffs owned the stock of merchandise when it was destroyed, and 
for this reason defendant’s demurrer to the evidence should have been 
sustained. We think this point is not well taken. The petition alleges 
that defendant made the policy sued on in which it insured the mer- 
chandise belonging to plaintiffs, and in its answer defendant admits that 
it issued the policy described in the petition. The facts admitted in the 
pleadings create an inference that the ownership was in plaintiffs at 
the time of the fire. Zackwik v. Hanover Fire Ins. Co., 225 S. W. 135; 
Rodgers v. Fire Ins. Co.. 186 Mo. 248, 85 S. W. 369; Cox v. Amer. Fire 
Ins. Co., 137 Mo., App. 40, 119 S. W. 476; Thomasson v. Merc. Town 
Mutual Fire Ins. Co., 114 Mo. App. 109. 89 S. W. 564, 1135. In addition 
to this plaintiff Baker testified that he and plaintiff Lasley were part- 
ners at the time of the issuance of the policy and at the time of the 
issuance of the policy and at the time of the fire, and were engaged in 
the general merchandizing business at Norton, Mo., where the insured 
goods were located; that he was in charge of the store which contained 
“our” books of account and inventory. His testimony shows that he 
was fully acquainted with the business. He testified: 


“T had more goods in the store the date of the fire than I did at 
the time of the inventory.” 


Defendant introduced no evidence tending to show that the goods 
Were not owned by plaintiffs, but did offer a demurrer to the evidence. 
So it is quite apparent that this issue was not a sharply contested one. 
We think that there is a plain inference from the evidence that plaintiffs 
were the owners of the goods at the time of the fire. 

It is insisted that plaintiffs’ instruction was erroneous. In support 
of this contention, it is argued that there was $3,500 of insurance on the 
property, and on account of the provision in the policy quoted supra 
plaintiffs were not entitled “to recover more than the proportionate 
part of the amount of this policy bears to three-fourths of $3,500, or 
$2,625, which would be $993.95.” In support of this contention defendant 
cites the case of Surface v. Ins. Co., 157 Mo. App. 570, 139 S. W. 262. 
This case was distinquished in Spinkard v. Fire Ass’n. 164 Mo. App. 
1, 6, 7, 146 S. W. 808. Assuming that on account of the fact that plain- 
tiffs in their instruction fixed the value of the property at $3,500, and 
for this reason the facts of this case bring it within those of the case of 
Surface v. Ins. Co., supra, as claimed by the defendant, we are still un- 
able to reverse the case for reasons presently to be given. 

It is insisted by defendant that the answer given by plaintiffs to 
the question propounded by defendant’s adjuster shows that the total 
amount of insurance, including the policy with defendant company, was 
$3,500, or the amount of the other insurance, $2,175. Plaintiffs in their 
brief state that there were but two policies of insurance as alleged in 
defendant’s answer, the one sued on and the one in the Concordia Town 
Mutual Insurance Company; that the total amount of the insurance on 
the stock of goods was $2,650; that the amount of insurance carried 
by both policies was $3.500, but that $850 of that amount was on the 
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building and fixtures; that defendant is attempting to create an er- 
roneous impression of the facts in the case. 

[3, 4] The answer of the defendant shows that the policy sued on 
was for more than $1,325, for it states that the policy insured the build- 
ing in the sum of $375, and the fixtures in the sum of $50. However, 
we find nothing in the bill of exceptions to show that the total amount 
of the insurance on the building, stock of merchandise, furniture, and 
fixtures to be $3,500, but we think it entirely immaterial whether the 
amount on the merchandise alone was for that sum or not, for the rea- 
son that if it was defendant is not in a position to now claim that there 
was more than $1,325 additional insurance upon the stock. In order 
to reduce the amount of plaintiffs’ recavery on account of the presence 
of other insurance, it was not only necessary for defendant to plead 
that part of its policy of insurance that it pleaded in this case, but, to 
make the defense complete under that provision, it was necessary for de- 
fendant to plead additional facts, showing in what manner and in what 
amount the insurance should be reduced. Defendant undertook to do 
this by pleading that there was other insurance on the property in the 
sum of $1,325; therefore it must be held to its defense that the total 
amount of insurance was $3,650, as the policy for $1,325 is the only ad- 
ditional amount of insurance pleaded in its answer going to reduce the 
amount of plaintiffs’ recovery. So, accepting defendant’s theory as to 
the method of calculation to be employed, plaintiffs in their instruction 
admitted that the value of the stock of goods destroyed was $3,500, and 
three-fourths of this sum would be $2,625, and defendant’s propor- 
tionate share of that amount is $1,312.50. 

As Plaintiffs have offered to remit from the judgment the sum of 
$12.50, plus 6 per cent. interest on that sum from August 1, 1918, to 
October 4, 1920, the judgment will be affirmed for $1,483.12; and it is 
so ordered. 

All concur. 


SECURITY STATE BANK OF EDDYVILE v. AETNA INS. CO. 
(No. 21420.) 
(Supreme Court of Nebraska. May 6, 1921.) 


183 Northwestern Reporter 92. 


(Syllabus by the Court.) 

1. INSURANCE—MORTGAGE OF INSURED CHATTELS IN VIO- 
LATION OF FIRE POLICY HELD NOT TO INVALIDATE 
UNLESS BREACH CONTRIBUTES TO LOSS. 

Under the statutes of Nebraska, the violation of a condition in a 
fire insurance policy by the mortgaging of insured chattels does not 
invalidate the insurance, unless the breach of contract contributes to the 
loss. Rev. St. 1913, § 3187. 


(For other cases, see Insurance, Dec. Dig. § 328[6].) 

2. INSURANCE—ATTORNEY’S FEES FOR PLAINTIFF CANNOT 
BE TAXED IN SUIT ON FIRE POLICY COVERING PER- 
SONALTY ONLY. 

Under the statutes of Nebraska, as amended in 1919, the court has 
no authority to tax an attorney’s fee in favor of plaintiff upon render- 
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ing judgment in his favor in a suit on a fire insurance policy covering 
personal property only. Laws 1919. c. 103, § 2, and chapter 105, § 1, 
subd. 5. 


(For other cases, see Insurance Dec. Dig. § 675.) 


Additional Syllabus by Editorial Staff.) 

3. INSURANCE — STATUTORY PROVISION THAT BREACH 
SHALL NOT AVOID POLICY UNLESS CONTRIBUTING TO 
LOSS APPLICABLE TO SUBSEQUENT VIOLATIONS AS 
WELL AS INITIAL MISREPRESENTATIONS. 


Rev. St. 1913, § 3187, poviding that breach of a warranty or condi- 
tion shall not avoid the policy unless such breach contributes to the loss, 
is applicable not merely to conditions existing at the time of application 
for and issuance of the policy, but to subsequent violations, and covers 
breaches of conditions as well as initial misrepresentations, notwith- 
standing the fact that the catchwords read “warranty not to avoid policy 
unless deceptive.” 


(For other cases, see Insurance, Dec. Dig. § 309.) 


Appeal from District Court, Buffalo County; Hostetler, Judge. 

Action by the Security State Bank of Eddyville against the Aetna 
Insurance Company. Judgment for plaintiff, and defendant appeals. 
Affirmed in part and reversed in part. 


Montgomery, Hall & Young, of Omaha, for appellant. 
John A. Miller and J. M. Fitzgerald, both of Kearney, for appellee. 


RosE, J. This is action to recover $1,600 for fire insurance on per- 
sonal property in a garage conducted at Eddyville in the name of Leech 
Brothers, the insured. The policy was issued October 3, 1917, and there 
was a total loss by fire March 5, 1918. After the fire, the policy was as- 
signed to plaintiff. The answer contained the plea that the insured 
property, without the consent of defendant in violation of the policy, was 
transferred to plaintiff by a bill of sale November 23, 1917, and that 
the insurance was thus invalidated. In a reply to the answer plaintiff 
alleged that the bill of sale was in effect a chattel mortgage which in no 
way contributed to the loss. The case was tried before the district court 
without a jury, and the issues of fact, upon sufficient admissible evi- 
dence, were al) settled in favor of plaintiff. Defendant has appealed 
from a judgment against it for the full amount of plaintiff’s claim. 

In the absence of proof that the giving of the chattel mortgage con- 
tributed to the loss, did that violation of the policy invalidate the in- 
surance? The answer depends on the following provisions of statute; 

“Warranty Not to Avoid Policy Unless Deceptive—No oral or 
written misrepresentation or warranty made in the negotiation for a 
contract or policy of insurance by the insured or in his behalf, shall be 
deemed material or defeat or avoid the policy or prevent it attaching 
unless such misrepresentation or warranty deceived the company to its 
injury. The breach of a warranty or condition in any contract or policy 
of insurance shall not avoid the policy nor avail the insurer to avoid 
liability unless such breach shall exist at the time of the loss and con- 
tribute to the loss, anything in the policy or ‘contract of insurance to 
the contrary notwithstanding.” Rev. St. 1913, § 3187. 

[3, 4] These provisions are by construction a part of the policy, 
but it is argued that, as indicated by the catchwords and the first sen- 
tence, the legislation contemplates conditions existing at the time of the 
application for the insurance and the issuance of the policy, but not sub- 
sequent violations. The argument is refuted by the literal terms of the 
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act itself. The catchwords, even if a part of the enactment, do not 
limit specific provisions in plain language. The legislation must be con- 
sidered as a whole. To the enactment in the first sentence on the sub- 
jects of misrepresentation and warranty in preliminary negotiations, the 
second sentence adds a provision on the existence of breach of con- 
dition in the policy itself. The statute declares that the breach of a con- 
dition in the policy shall not avoid it— 

“nor avail the insurer to avoid liability unless such bieach shall exist 
at the time of the loss and contribute to the loss.” 

[1] As applied to. the policy in suit, the act of the Legislature does 
not permit the forfeiture of the insurance on aocount of the giving of 
the chattel mortgage unless that breach of condition contributed to the 
loss. No other interpretation is permissible. There is no evidence 
that the breach of condition contributed to the loss. It follows that 
there was no defense to the merits of the case made by plaintiff, and 
that the judgment in its favor for the loss covered by the policy is not 
erroneous. 

[2] On another phase of the appeal an attorney’s fee of $300 taxed 
by the trial court in favor of plaintiff as costs is assailed as erroneous 
Under the statutes in force when the judgment was rendered the at- 
torney’s fee was unauthorized. As a part of the remedy in an action 
on a policy insuring real property, the taxing of an attorney’s fee is 
allowable, but the statute does not extend to insurance on personalty, 
the kind of property covered by the policy in suit. Rev. St. 1913, §§ 
3210, 3211. Prior to 1919 a statute authorized the court to tax an at- 
torney’s fee in favor of plaintiff upon rendering judgment in his favor 
on a policy of “indemnity” insurance, which was construed to include 
fire insurance. Rev. St. 1913 § 3212; Johnson v. St. Paul Fire & Marine 
Ins. Co, 104 Neb. 831, 178 N. W. 926. In 1919, however, the Legislature 
changed the word “indemnity” to “liability” and defined “‘liability insur- 
ance” as insurance “against loss or damage resulting from accident 
to or injury, fatal or nonfatal, suffered by an employee or other per- 
son for which the insured is liable.” Laws 1919, c. 103, § 2, and chapter 
105, § 1, subd. 5. Under the new legislation “liability” insurance does 
not include fire insurance on personal property. With the law thus 
changed attention has not been directed to a statute authorizing the court 
to tax an attorney’s fee as costs upon rendering judgment in favor of 
plaintiff in an action on a fire insurance policy covering personal prop- 
erty only, nor has such a statute been found. 

The judgment for the insurance is affirmed and the allowance of 
the attorney’s fee is reversed, each party to pay its own costs in the 
Supreme Court. 

Affirmed in part and reversed in part. 


a ee 


HUMPHREY ert at. v. NATIONAL FIRE INS. CO. OF HART- 
FORD, CONN. (No. 221-3355.) 


(Commission of Appeals of Texas, Section B. June 1, 1921.) 
231 Southwestern Reporter 750. 


1, INSURANCE—ANTI-TECHNICALITY STATUTE NOT APPLI- 
CABLE TO BREACHES WHICH COULD IN NO EVENT CON- 
TRIBUTE TO LOSS, SUCH AS BREACH OF PROVISION 
FOR EXAMINATION AFTER LOSS. 


Vernon’s Sayles’ Ann. Civ. St. 1944, art. 4874a, providing that no 
breach by insured of warranty or condition of fire insurance policy shall 





Fire, &c.] Humphrey v. National Fire Ins. Co. 337 


avoid it unless contributing to the loss, does not apply to any provision 
the breach of which could in no event contribute to loss, and hence does 
not apply to breach of condition that insured shall submit to examination 
after fire oacurs, as such breach could not contribute to the fire. 


(For other cases, see Insurance, Dec. Dig. §§ 308, 548.) 


2. INSURANCE— POLICY REQUIREMENT OF EXAMINATION 
OF INSURED AFTER LOSS HELD A MATERIAL CONDI- 
TION. , 


A fire insurance policy provision requiring insured to submit to ex- 
amination after loss is a material one, and if breached the insurer would 
be deprived of a valuable right for which it had contracted. 


(For other cases, see Insurance, Dec. Dig. § 548.) 


5. INSURANCE—REQUIREMENT THAT INSURED SUBMIT TO 

EXAMINATION MUST BE REASONABLY ENFORCED. 

A provision in a fire policy requiring insured to submit to examina- 
tion after loss may be availed of by insurer only if it fixes a reasonable 
time and place for such examination, whether such qualification is ex- 
pressed in the policy or not. 


(For other cases, see Insurance, Dec. Dig. § 548.) 


6. INSURANCE—INSURER CAN DEFEND ON GROUND OF IN- 
SURED’S FAILURE TO SUBMIT TO EXAMINATIO ONLY IF 
PLEADING AND PROVING THAT THE TIME AND PLACE 
OF EXAMINATION WERE REASONABLE. 


To avail itself of the failure of insured to submit to examination after 
loss under a fire policy, insurer must not only plead the policy clause pro- 
viding for examination, but must plead and prove that it fixed a reason- 
able time and place for such examination. 


(For other cases, see Insurance, Dec. Dig. § 640[2].) 


7. INSURANCE—EVIDENCE HELD TO SUPPORT JURY FIND- 
ING THAT TIME AND PLACE FIXED FOR EXAMINATION 
WERE UNREASONABLE. 

In action on a fire insurance policy, evidence held to support a finding 
of the jury that the time and place fixed by insurer for insured’s exami- 
nation after loss were unreasonable. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


8 XINSURANCE—INSURED HAS RIGHT TO HAVE ATTORNEY 

PRESENT AT EXAMINATION AFTER LOSS. 

Under a fire insurance policy requiring insured to submit to exami- 
nation after loss, it is insured’s right to have his or her attorney present 
at the examination. 

(For other cases, see Insurance, Dec. Dig. § 548.) 


9. INSURANCE—INSURED, FAILING TO SUBMIT TO EXAMI- 
NATION AFTER LOSS ON REASONABLE NOTICE, MAY DO 
SO LATER. 


_Insured, refusing to comply, even on reasonable notice, with a fire 
policy requirement of examination after loss, could later recede from that 
position and offer to submit to such examination. 


(For other cases, see Insurance, Dec. Dig. § 548.) 
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Error to Court of Civil Appeals of First Supreme Judicial District. 

Action by Julia C. Humphrey and husband against the National Fire 
Insurance Company of Hartford, Conn. Judgment for plaintiffs was re- 
versed and rendered by the Court of Civil Appeals (211 S. W. 811), and 
plaintiffs bring error. Judgment of Court of Civil Appeals reversed, and 
that of district court affirmed. 


Marsene Johnson, Elmo Johnson, Roy Johnson, and Marsene John- 
son, Jr., all of Galveston, and Black & Smedley, of Austin, for plaintiffs 
in error. 

Mart H. Royston, of Galveston, for defendant in error. 


GOULD v PENNSYLVANIA FIRE INS. CO. er at. 
(Supreme Court of Wisconsin. May 31, 1921.) 
183 Northwestern Reporter, 245. 


2. INSURANCE — CONCURRENT INSURANCE NO DEFENSE 

WHERE AGENT HAD KNOWLDGE THEREOF. 

Where agent issued fire policy, knowing there was to be concurrent 
insurance on the property, the policy was not void on the ground that 
it did not permit concurrent insurance, since issuance of policy with 
such knowledege on part of agent constituted consent to concurrent in- 
surance by the insurer. 

(For other cases, see Insurance, Dec. Dig. § 389[6].) 


3. INSURANCE — MORTGAGING OF GOODS NO DEFENSE 
AFTER CONSENT TO ASSIGNMENT OF POLICIES WITH 
KNOWLEDGE OF MORTGAGE. 

Where agents knew that goods were mortgaged at the time that they 
consented on behalf of insurer to the assighment of policies insuring 
goods, the mortgaging of goods was no defense in action on policy by 
assignee, the knowledge of the agents constituting knowledge on the part 
of insurers, and the consent to assignment with knowledge of mortgage 
constituting a consent to mortgage. 

(For other cases, see Insurance, Dec. Dig. § 393.) 


4. INSURANCE — KNOWLEDGE OF AGENT CONSTITUTES 

KNOWLEDGE OF INSURER. 

Knowledge on part of agents is knowledge on part of insurers. not- 
withstanding Laws 1917, c. 127, omitting from prescribed form of policy 
tRe provision as to agent's knowledge being company’s knowledge. since 
inclusion of such provision was merely declaratory of the law as it 
existed, and added nothing to the effect or value of the policy, and its 
exclusion, therefore, took nothing from the law or the effect of the 
policy. 

(Fer other cases, see Insurance, Dec. Dig. § 378[1].) 


Appeal from Circuit Court, Winnebago County; George W. Burnell, 
Judge. 

Action by Sam Gould against the Pennsylvania Fire Insurance Com- 
pany, and others. Judgment for plaintiff and defendants appeal, 
Affirmed. 





a 
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Action to recover $4.700 on three insurance policies issued October 
3, and 4, 1918, for the loss of $6,602.67 on stock of goods destroyed by 
fire November 14, 1918. Due proof of loss was made. At the time the 
policies were issued the goods were owned by one Volk. The agent 
of the Pennsylvania Fire Insurance Company and of the Hartford Fire 
Insurance Company, one Johnson, secured the insurance, and pursuant 
to a plan between him and Pitt, the agent of the the Minneapolis Fire & 
Marine Insurance Company, he gave Pitt $2,000 of the insurance. On 
November 4th the plaintiff bought the stock of goods from Volk, who 
took a chattel mortgage on the same to secure a part of the purchase 
price, and the policies were redelivered to Johnson who helped plaintiff 
negotiate the deal with Volk. Both Johnson and Pitt knew of the ex- 
istence of the chattel mortgage on the goods, and both consented in 
writing to the assignment of the policies to plaintiff. On November 6th 
at the request of Johnson plaintiff paid the premium on each of the 
policies to Jchnson, who turned over to Pitt the-amount of the pre- 
mium on the policy issued by him. 

The defendants claimed that the policies were vo'd because of false 
swearing by plaintiff as to the ownership of the goods, and because a 
chattel mortgage was placed on them after the policies were issued, and 
the Minneapolis Fire & Marine Insurance Company claims its policy 
was void because it did not permit concurrent insurance. 

The court held the policies valid, and rendered judgment in favor of 
piaintiff, from which judgment the defendants appealed. 


Thomas H. Gill, of Milwaukee, for appellants. 
Bouck, Hilton, Kiuwin & Dempsey, of Oshkosh, for respondent. 


VINJE, J. (after stating the facts as above). [1] The claim that 
the policies were void because of false swearing as to ownership of 
goods was disposed of adversely to the defendants by the trial court 
because the evidence did not sustain it. There was some testimony to 
the effect that plaintiff had told the state fire marshal who had in- 
vestigated the case that he and Volk were partners. The trial court 
properly found such statement was not made. Even if it had been it 
could not have affected the validity of the policies, because the undis- 
puted proof showed that plaintiff was the sole owner, subject to the 
chattel mortgage. 

The trial court correctly held that the return of the policies to John- 
son and their redelivery to plaintiff, who paid the premium. with the 
companies’ consent in writing to their assignment to him with knowledge 
by the agents of all the material facts affecting the insurance, was 
equivalent to a new issuance of the policies to him, and the defendants 
could not defeat them on the ground that there had been a change in the 
insured property, subsequent to the issuance of the policies, not consent- 
ed to or known by the defendants. 

[2] The agent, Pitt, at the time he issued the policy, knew there 
was to be concurrent insurance on the insured property. Having such 
knowledge, the issuance of the policy was equivalent to a consent to 
concurrent insurance by the company. Welch v. Fire Association. 120 
Wis 456, 98 N. W. 227. It was there held that— 

“If, when the agent of an insurance company delivers a policy of 
insurance, he has knowledge of the facts as regards the subject of the 
insurance inconsistent with the terms of the policy, the assurer, by ac- 
cepting the premium, is estopped from declaring the policy void because 
the terms thereof were not so changed in writing as to conform to the 
facts.” 

[3, 4] The same principle applies td the chattel mortgage. Both 
agents knew that the goods were mortgaged when the polices were as- 
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signed to plaintiff. Knowledge on their part was knowledge on the part 
of the defendants. Stilp v. New York L. Ins. Co., 168 Wis. 264, 169 N. 
W. 606. This, however, the defendants deny, claiming that the judicial 
rule of the state as declared in the Welch Case was changed by the adop- 
tion of chapter 127, Laws of 1917, in force when the policies were writ- 
ten, which leaves out of the standard form of insurance policy the clause 
that knowledge of the agent is knowledge of the company. A judicial 
rule of long standing, and founded upon just and equitable principles, 
is not abrogated by an omission in a prescribed form of policy. Its 
conclusion therein was merely declaratory of the law as it existed, and 
added nothing to the effect or value of the policy. Its exclusion, there- 
fore, took nothing from the law or the effect of the policy. The judicial 
rule remained unchanged by the legislative action. 
Judgment affirmed. 
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MARINE. 


O’BOYLE v. AMERICAN EQUITABLE ASSUR. CO. 


(Municipal Court of City of New York, Borough of Manhattan, First 
District. June 22, 1921.) 


189 New York Supplement 46. 


1. INSURANCE— POLICY MOST STRONGLY CONSTRUED 
AGAINST INSURER. 


The Inguage of an insurance policy will be construed most strongly 
against the insurer, where capable of more than one interpretation. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


2. INSURANCE—FAILURE OF INSURED TO MAKE REPAIRS NO 
DEFENSE TO ACTION ON MARINE POLICY. 


Where, after an injury to a barge, the insured did not make repairs, 
notifying the insurer that he was financially unable to do so until he was 
reimbursed, a marine insurer, under a policy stating it was insurer’s in- 
tent to “fully indemnify” insured, could not escape liability because of a 
provision that no claim for loss should “go beyond the extent or cost of 
actual repairs,” for defendant’s construction would render the policy one 
to indemnify, not against loss, but against only such loss as insured might 
repair, and would leave out of consideration the words “the extent,” in 
the phrase last quoted. 


(For other cases, see Insurance, Dec. Dig. § 484.) 


Action by James A. O’Boyle against the American Equitable Assur- 
ance Company. Judgment for plaintiff. 


Hunter, Mead & Cheyney, of New York City (Horace L. Cheyney, 
of New York City, of counsel), for plaintiff. 


Barker, Donahue, Anderson & Wylie, of New York City, for defend 
ant. 


Laver, J. This is an action brought to recover the sum of $981.20 
for loss under what is known as the American Inland Association policy 
of marine insurance, issued by the defendant, insuring the plaintiff against 
loss from certain perils to his barge Aroa, which name was subsequently 
changed to Nancy. It is admitted that a loss within the scope of the 
perils insured against in the policy was subsequently sustained by this 
barge. After the loss a survey of the damage was held by representatives 
of the insurer and of the insured, pursuant to the terms of the policy, 
which provided that: 

“Two competent surveyors shall be appointed, one chosen by the as- 
surers and one by the assured, or their agents (and in case of disagree- 
ment between them they shall appoint an umpire), whose duty it shall be 
to make specifications in writing, clearly stating both the amount of work 
and the manner in which it shall be done to make said vessel good for any 
damage caused by the disaster; * * * from surveyor’s specifications 
estimates shall be obtained from responsible boatbuilders or shipwrights, 
giving the cost of repairs called for hy survey, and the assurers may con- 
tract with the party making the lowest estimate to make said repairs, to 
the expenditure and amount whereof, the said assurers will contribute ac- 
22——Vol. LVIII. 
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cording to the proportion the sum insured bears to the valuation aforesaid, 
and the surplus, if any, paid or advanced by said assurers, shall be a lien 
upon and shall be recoverable against the said vessel or any part 
thereof, or against the assured at the option of the assurers. It is further 
agreed the aforesaid survey shall be considered binding both by the as- 
surers and the assured. * * * No claim for loss or damage shall go 
beyond the extent or cost of actual repairs rendered necessary in conse- 
quence of any disaster insured against.” 

The surveyors reported as follows: 


“We, the undersigned, have this day held survey on the covered barge 
Nancy, * * * and find the following necessary to repair the damage: 
[Then follows an enumeration of the necessary repairs.] We estimate 
and agree on the cost of the above repairs in the sum of four thousand, 
nine hundred and eighty-one dollars ($4,981.00).” 


It is admitted that the defendant’s share of the last-mentioned sum 

so81 2 the terms of the policy is the amount which the plaintiff claims, 
1.20. 

[1, 2] It is the claim of the defendant that this action is not maintain- 
able by the plaintiff, because of the fact that the repairs have not been 
made. This claim is based upon the last part of the clause quoted from 
the policy, to the effect that: 


“No claim for loss or damage shall go beyond the extent or cost of 
actual repairs rendered necessary in consequence of any disaster insured 
against.” 


It is a well-established principle of the law of construction of insur- 
ance policies that the language of a policy shall be construed against the 
insurer where the language is capable of more than one interpretation. 
It is the ordinary and usual conception of a policy of insurance that it is 
a contract to indemnify the assured against loss. The language of the 
policy in this case is: 

“It is the intent of these assurers by this policy to fully indemnify the 
assured,” 


To uphold the defendant’s contention in regard to the construction to 
be placed upon the policy of insurance would be to hold that the policy 
was not an agreement to indemnify against loss, but only such loss as the 
plaintiff might repair. The plaintiff in a letter to the defendant stated: 


“On account of ‘financial reasons, I am in no condition to make these 


repairs unless and until I receive the money from the underwriters cover- 
ing this loss.” 


It seems to me that one of the purposes of insurance is to provide the 
assured with the necessary means to make the repairs. I do not read or 
interpret the clause on which the defendant relies, which constitutes the 
making of the repairs, a condition precedent to the recovery for the loss. 
Certain it is that the loss was sustained by the plaintiff, whether or not 
the damage has been repaired. I agree with the interpretation of the 
clause advanced by the plaintiff, that the clause relied on is one only of 
limitation of the amount for which the defendant shall be liable. The 
purpose of the clause appears to be to confine the defendant’s liability to 
losses for physical injuries to the boat, and to exclude any claims for con- 
sequential damage, such as for loss of service of the boat during the time 
necessarily occupied in the repair of the boat. The wording of the clause 
makes this interpretation it seems to me quite clear. “No claim for loss 
or damage shall go beyond the extent or cost of actual repairs.” To give 
effect to the construction urged by the defendant would necessarily elimi- 
nate from the clause the words “the extent,” and would give effect only 
to the word “cost,” whereas the clause provides in the alternative, “the 
extent or cost of actual repairs.” 
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The clause under consideration permits the insurer at its option to 
make the repairs, and there is no clause which imposes the obligation to 
make the repairs upon the assured. The use of the words “cost of” actual 
repairs would seem to apply to a case where the insurer exercised its 
right to have the repairs made. In that event it would be liable only for 
the cost of repairs. The use of the word “extent” of actual repairs would 
seem to apply, where the insurer does not exercise the right to have the 
— made, and refers to the alternative of paying the assured for the 
loss. 

It follows, from the opinion expressed, that the plaintiff must pre- 
vail. The amount of recovery not being in dispute, judgment should be 
for the plaintiff in the sum of $981.20, with interest from Dec. 28, 1920, 
the date when the amount of the loss was agreed to by the representatives 
of the assured and the insurer, who were appointed to survey the loss 
under the terms of the policy’. 
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WILLIAMSON v. GREAT EASTERN CASUALTY CO. (No. 10842.) 
(Appellant Court of Indiana, Division No. 2. June 24. 1921.) 
131 Northeastern Reporter 522 


INSURANCE—POLICY HELD NOT TO PROVIDE INDEMNITY 
FOR DEATH WHEN STRUCK BY TRAIN AT CROSSING. 


Where an accident insurance policy, providing weekly indemnity for 
injuries and indemnity for death, provided indemnity for death sustained 
in the manner specified in certain clauses, excluding a clause covering 
accident on a public highway from contact with any moving conveyance 
or vehicle, it did not cover death from being struck by a train at a high- 
way crossing, though another provision of the policy provided that it did 
not cover injuries sustained on the roadbed of any railway, “except while 
crossing at a public highway.” 


(For other cases, see Insurance. Dec. Dig. § 451[1].) 


Appeal from Circuit Court, Floyd County; John M. Paris, Judge. 


Action by Margaret Williamson against the Great Eastern Casualty 
Company. From a judgment for defendant on demurrer, plaintiff ap- 
peals. Affirmed. 


Evans B. Stotsenburg and John H. Weathers, both of New Albany, 
for appellant. 

Charles L, Jewett and Walter V. Bulleit, both of New Albany, for 
appellee. 


McMauan, J. Action by appellant on an accident insurance policy 
issued by appellee to John M. Williamson, husband of appellant, insuring 
him “against the effect of bodily injuries caused directly, solely, and in- 
dependently of all other causes by external, violent and accidental means, 
* * * and which shall from the date of the accident result in con- 
tinuous disability and also against the effects of sickness, as follows; 
Section A for loss of life * * * resulting within thirty days from 
the date of accident solely from such injuries, which shall have caused 
continuous total disability from date of accident to date of loss, but 
only when such injuries are sustained in the manner specified in sec- 
tion’ C, clauses 1, 2, 7, 8, 10, 11, 12, 13, and 14.” Section A of the policy 
covers ‘‘Accident Benefits” when sustained under the above-numbered 
clauses of section C, while section B covers “Weekly Indemnity” when 
the injuries are sustained in the manner specified in section C, clause 
1-9, 12, 13-16. 

Section A of the policy is arranged in tabular form, the causes for 
which benefits are paid being in the first column, the amount to be pa‘d 
on account of loss being in the second column. The third and fourth 
columns show increases in the amount to be paid as benefits after the 
first year. At the top of the second cclumn, and above the amount to 
be paid for benefits under section A, is the following statement; 

“In first year of policy under clause 1 of section C and the first and 
all subsequent years under the other clauses of section C.” 

Section C contains clauses 1 to 16, indicating the manner ‘n which the 
injuries must occur in order to be covered by the policy. Clause 9 covers 


A.&H.] Anderson v. Midland Casualty Co. 345 


accidents and injuries sustained “While walking ona public highway, 
by being injured by actual contact with a bicycle or any moving con- 
veyance or vehicle,” etc. 

The complaint alleges that the insured was killed by being acc‘dent- 
ly struck by a railway train while he was crossing a railroad track at a 
public highway. 

Appellant contends that the liability of appellee under the first part 
of the policy to pay $5,000 in case of accidental death occurring under 
the first and other clauses of section C is not limited by that part limit- 
ing the insurance to cases of injuries sustained in the manner designated 
in said specified clauses of section C. She says the schedule of amounts 
is made confusing: by the provision for increased annual insurance which 
is provided for in case of death or injury caused in the manner pre- 
scribed in clause 1 of section C, which covers injuries or death “while 
traveling as a passenger” in a common carrier’s public conveyance. The 
policy provides for an annual increase in case of death or injury un- 
der clause 1 of section C, but:did not provide for any increased insur- 
ance under any other clause of said section. The policy is what is gen- 
erally known as a railroad accident policy. The amount of premium 
is but $10. 

Under clause B of “Additional Provisions” it is provided that the 
policy does not cover, among other things, “loss from injuries. fatal or 
otherwise,” resulting wholly or in part, directly or indirectly from, or 
while, or in consequence of being “on the roadbed or bridge of any rail- 
way except while crossing at a public highway,” etc. 

It is somewhat difficult to grasp and understand the contention of 
appellant, but it seems to be her contention that the expression, “except 
while crossing at a public highway.” in said clause B, is sufficient to 
cover the death of her husband, as the allegation of the complaint is 
that he met his death accidentally while crossing a railway track “at a 
public highway.” The policy expressly states that it covers death oc- 
casioned by reason of accident caused by certain named causes as spe- 
cified in the policy, and stated in clauses 1, 2, 7, 8, 10, 11, 12, 13, and 14, 
section C. Death from or on account of all other causes is excluded. 
The cause of the insured’s death as alleged was not covered by the pol- 
icy. Without stating or discussing the rules of law relative to the con- 
struction of insurance policies, we hold that the court correctly sustain- 
ed the demurrer to the complaint. See Anderson v. Midland Casualty 
Co., No. 10919, 131 N. E. 523, this day decided by this court. 

Judgment affirmed. 


ANDERSON v. MIDLAND CASUALTY CO. (No. 10919.) 
(Appellate Court of Indiana, Division No. 2. June 24, 1921.) 
131 Northeastern Reporter, 523. 


INSURANCE—COMPLAINT ON ACCIDENT POLICY NOT AL- 
LEGING INJURY WAS SUSTAINED ON HIGHWAY HELD 
INSUFFICIENT. 

In an action on a policy insuring against death from accident while 
walking on a public highway by being knocked down, etc., by any con- 
veyance or vehicle, a complaint, alleging that insured was struck by an 
automobile, but not alleging that the accident happened while he was 
walking on a public highway, was insufficient, and demurrable. 


(For other cases, see Insurance, Dec. Dig. § 635.) 
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Appeal from Circuit Court, Floyd County; Jas. M. Paris, Judge. 


Action by Louise F. Anderson against the Midland Casualty Com- 
7. tore a judgment for defendant on demurrer, plaintiff appeals. 
Affirmed. 


‘ D. Kirke Hedden, of New Albany. and Ernest W. Sprague, for ap- 
pellant. 

Orlaf Anderson, of Milwaukee, Wis., and Jewett & Bulleit, of New 
Albany, for appellee. 


Nicuots, P. J. Appellant seeks to recover on a policy of insurance 
issued by appellee to one H. W. Dohrman, in which she is named as the 
beneficiary whereby appellee insured said Dohrman against death by ex- 
ternal, violent, and accidental means “while walking upon a public high- 
way, by being knocked down, struck, run over, or injured by actual 
contact with any conveyance or vehicle propelled by steam, electricity, 
cable, gasoline or compressed air.” 

It is admitted by appellant that this is the only provision of the pol- 
7 under which she can recover. The averment of her complaint is 
that— 

“On or about the fourth day of December. 1918, the said H. W. 
Dohrman received a bodily injury through external, violent, and ac- ° 
cidental means, by being struck, knocked down, and injured by actual 
contact with a vehicle, to wit, an automobile, which injury, independent 
of all other causes, caused the death of said H. W. Dohrman within 30 
days thereafter.” 

Appellee’s: demurrer to the complaint was sustained and this ruling 
of the court is assigned as error. 

It will be observed that the provision of the policy “While walking 
upon a public highway” is absent from the averment in the complaint. 
The memorandum to the demurrer fully presented this defect. The com- 
plaint was insufficient, and the demurrer thereto was properly sustain- 
ed. See Williamson v. Great Eastern Casualty Co., 131 N. E. 522. 

The judgment is affirmed. 


NORTH v. NATIONAL LIFE & ACCIDENT INS. CO. OF NASH- 
VILLE, TENN. (No. 16469.) 


(St. Louis Court of Appeals. Missouri. March 8, 1921.) 
231 Southwestern Reporter, 665. 


1. INSURANCE—WHERE INSURED COULD NOT LIE IN BED 
BECAUSE OF BAD HEART. HE WAS “CONFINED TO BED” 
WITHIN POLICY. 

The provision of an industrial insurance policy for payment of sick 
benefits when insured is necessarily confined to bed does not mean that 
insured should be confined to her bed all of the tim«, but should be bed- 
ridden in a substantial sense, and insurer cannot escape paying sick bene- 
fits because insured could not lie in bed owing to a bad heart. 

(For other cases, see Insurance, Dec. Dig. § 525.) 

(For other definitions, see Words and Phrases, Second Series, Con- 
fined to bed.) 
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2. INSURANCE — POLICY NOT FORFEITED FOR NONPAY- 
MENT OF PREMIUMS WHEN INSURED WAS ENTITLED 
TO SICK BENEFITS SUFFICIENT TO PAY PREMIUMS. 


Courts do not favor forfeitures and will not enforce them against 
equity and good conscience, so that an insurance policy will not be de- 
clared forfeited for nonpayment of premiums where insurer held, when 
the premium became due, more than enough money due the insured as 
sick benefits to pay the same. 


(For other cases, see Insurance, Dec. Dig. § 360[3].) 


3. INSURANCE — SPECIFIC ORDER FROM INSURED TO AP- 
PLY SICK BENEFITS IN PAYMENT OF PREMIUMS NOT 
NECESSARY. 


Insurer need not have a specific order from the insured to apply sick 
benefit due to the payment of premiums, since such application is for 
insured’s. benefit, and his consent will be presumed, and equity requires 
the insurer to make such application. 


(For other cases, see Insurance, Dec. Dig. § 360[3].) 


4. INSURANCE — DECEASED’S HUSBAND HELD ENTITLED 
TO SUE ON INDUSTRIAL INSURANCE POLICY FOR SICK 
BENEFITS, THOUGH NOT ADMINISTRATOR. 


Where an industrial insurance policy provided that its production 
by the company with the receipt for the sum insured, signed by the 
beneficiary, was conclusive evidence that such sum had been paid and 
that all claims under the policy had been fully satisfied, the insurer can- 
not arbitrarily select a person of the designated class to whom payment 
is to be made, and action on the policy for sick benefits accrued at in- 
sured’s death could be brought by deceased’s husband in possession of 
the policy, although not appointed administrator of insured. 


(For other cases, see Insurance, Dec. Dig. § 585[1].) 


Appeal from St. Louis Circuit Court; George H. Shields, Judge. 


Action by John North against the National Lif. & Accident Insur- 
ance Company of Nashville, Tenn. Verdict and judgment for plaintiff, 
and the defendant appeals. Affirmed. 


George P. Burleigh, of St. Louis, for appellant. 
Crittenden Clark, of St. Louis, for respondent. 


Bruere, C. This is an action of assumpsit, on an insurance policy 
of the kind known as industrial insurance. It was commenced before a 
justice of the peace, and appealed to the circuit court of the city of St. 
Louis. A verdict and judgment was obtained in said circuit court in 
favor of the plaintiff, from which judgment defendant appeals. 


The defendant issued a policy of insurance ‘to one Ella North the 
deceased wife of plaintiff. The policy bears date the 19th day of May, 
1913. The provisions of the policy pertinent to the issues raised in this 
case are as follows: 

(1) “In further consideration of the payment in advance of the 
premium stated in schedule below, on or before every Monday hereafter 
during the life of the insured, the National Life & Accident Insurance 
Company doth hereby agree subject to the conditions herein, to pay to 
the beneficiary the amount of death benefit provided herein within 24 
hours after due proof of death has been furnished the company, and 
in case of sickness or accident to pay to the insured the weekly benefits 
named in schedule below according to the terms hereof.” The schedule 
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above referred to contains; ‘‘Weekly premium 20 cents; name of insur- 
ed Ella North; maximum weekly allowance for sickness or accident 
$4.00; amount payable beneficiary in event of death $43. John North. 

(2) “Weekly benefits for sickness will only be paid for each pe- 
riod of seven consecutive days that the insured is, by reason of illnéss, 
necessarily confined to bed and there visited professionally by a duly 
licensed and practicing physician.” 

(3) “The insured, however, shall not be entitled to sick or acci- 
dent benefits when premium payments are in arrears for two weeks or 
more.” 

(4) “Should the insured die when the premium payments. on this 
policy are four weeks or more in arrears this company shall not be lia- 
ble for any sum under this policy.” 

(5) “The production by the company of this policy and of a receipt 
for the sum insured, signed by the beneficiary. or an executor or ad- 
ministrator, or legal representative of the insured, shall be conclusive 
evidence that such sum has been paid and that all claims under this pol- 
icy have been fully satisfied.” 

On December 5, 1915, the assured, Ella North, took sick. A physi- 
cian saw her on the 8th of December, 1915, and found her suffering from 
heart trouble. She was unable to be confined to her bed at times; her 
ailment being such that she could not get her breath while in a reclin- 
ing position. During her sickness, and up to the time of her death, she 
was under the care of physicians. It further appears that during that 
time she was unable to perform her household duties, was unable to 
wait on herself, and that her sister, a nurse, and her neighbors admin- 
istered to her wants. On the 9th day of December, 1915. Ella North 
filed a claim for a sick benefit with the defenant, accompanied with a 
certificate executed by a licensed and practicing physician, showing the 
nature of her sickness as provided by the terms of the policy. One or 
two like claims and certificates were likewise filed at the beginning of 
each week thereafter. The insured died February 23, 1916. It is ad- 
mitted by the defendant company that all premiums due under the terms 
of the policy were paid up to December 20, 1915; no premiums were 
paid after said date. 

The plaintiff sues for the sick benefits under the policy, and the 
amount of the death benefit provided therein, together with a reasona- 
ble amount for vexatious refusal to pay, and for attorney fees and in- 
terest. The sick benefits amount to $40, computed at $4 a week for 10 
weeks, and the death benefit amounts to $43. The case was tried before 
a jury, and the jury assessed plaintiff's damages at the sum of $196.26, 
as follows, to wit; 


Rete Gi WIRES BONGG 566.5605 5 50 sabeshe an cane 8 eKpeaaKaaes $ 83 00 
ES EES LES MEG ET ee RET 10 26 
PN ii snis Hi wa rnsnke EP eRe Rana ae eee he ba te Saeeceeeeoes 30 00 
PE GOR ash visi nN Rao SSS Ne eR ARR neo AOE ERA ES OR 100 00 

$196 26 


At the close of the whole case the defendant requested the trial 
court to give an instruction in the nature of a demurrer to the evidence, 
which the court refused to give. This action of the court is assigned 
as error on the ground that the defendant had declared a forfeiture of 
the policy for nonpayment of premiums. 

Under the facts in this case the decisive question for determination 
is whether or not it was the duty of the defendant to apply so much of 
the moneys in its hands, due the insured under the terms of the policy 
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on account of sick benefits, to the payment and satisfaction of the un- 
paid premiums as was necessary in order to prevent a forfeiture of the 
policy. 

So far as we are aware his precise question has not been passed up- 
on by the appellate courts of this state. 

While some courts hold to a contrary view, the greater weight of 
authority is that it is the duty of insurance companies to apply such 
moneys to the payment of premiums when due. so as to prevent a for- 
feiture of the policy. 

[1] The amount of the premiums due defendant at the time of the 
death of the insured, February 23, 1916, amounted to $2. The jury 
found that on February 23, 1916, there was due the insured under the 
terms of the policy, on account of sick benefits, the sum of $40, $4 of 
which was due December 16, 1915. The insured was not in default on 
December 16, 1915; all premiums had been paid up to December 20, 
1915. The company itself was in default in its payment of the sick 
benefits due insured. Theré was no excuse for defendant to refuse pay- 
ment of the claims for sick benefits filed with it by the insured. Its 
ground for refusal to pay, as declared by its claim inspector to the in- 
sured, was that the insured was not confined to bed. Under the facts 
in this case, it would be rank nonsense to hold that because the insured 
could not He in bed, owing to the bad condition of her heart. she was 
not entitled to sick benefits. That provision of the contract heretofore 
set out does not mean that the insured should be confined to bed all the 
time, but means that the insured must be “bedridden in a substantial 
sense.” Hays v. General Assembly American Benevolent Ass’n, 127 
Mo. App. 195, 104 S. W. 1141; Bradshaw v. American Benevolent Ass’n. 
112 Mo. App. loc. cit. 437, 87 S. W. 46; Ramsey v. General Accident, 
Fire & Life Ins. Co., 160 Mo. App. 236, 142 S. W. 763. 


[2] It is not conscionable to hold the insured in default for his 
premiums and at the same time absolve the insurer from payment of 
the sick benefits. The courts do not favor forfeitures and will not en- 
force them when to do so would be agains* equity and good conscience. 
It would be strange equity and bad morals to hold that the defendant 
had the right to declare the policy forfeited because of nonpayment of 
premiums when it had in its hands at the time said premiums became 
due more than enough money belonging to the insured to pay the pre- 
miums. 

[3] Appellant contends that the defendant could not, without spe- 
cific orders from the insured, apply part of the moneys in its hands, due 
the insured, to pay the premiums due. No reason is given to support 
this contention. It is not necessary that specific orders from the insur- 
ed be received before applying said moneys to the satisfaction of the 
premiums. Such application being for the benefit of the insured, his 
consent thereto will be presumed. 

Furthermore, the defendant had the undoubted right to deduct the 
amount applied to pay premiums from the sum due insured for sick 
benefits under the law of set-offs. 

The plainest principles of equity and a just regard for the rights of 
the insured required the defendant to apply the moneys in its hands due 
the insured to the satisfaction of the premiums when due, so as to keep 
the policy alive. 

We hold that the defendant had no right to declare the policy for- 
feited and that the policy was in force at the time of the death of the 
insured. Russum v. St. Louis Mutual Life Ins. Co., 1 Mo. App. 228; 
North American Accident Ins. Co. v. Bowen (Tex. Civ. App). 102 S. W. 
loc. cit. 167 (not officially reported); American National Ins. Co. v. 
Mooney, 111 Ark. 514, 164 S. W. 276; Albrecht v. People’s Life & An- 
nuity Ass’n, 129 Mich. 444, 89 N. W. 44; Union Cent. Life Ins. Co. v. 





350 Insurance Law Journal, Vol. 58. [ Sept., 


Caldwell, 68 Ark. 505, 58 S. W. 355; Brady v. Coachman’s Benevolent 
Ass’n (City Ct.) 14 N. Y. Supp. 272; Smith v. St. Louis Mutual Life 
Ins. Co., 2 Tenn. Ch. 727; Girard Life Ins. Co. v. Mutual Life Ins. Co., 
97 Pa. 15; Franklin Life Ins. Co. v. Wallace, Adm’r, 93 Ind. 7; Rogers 
v. Union Benevolent Society, 111 Ky. 598, 64 S. W. 444, 55 L. R. A. 
605; Supreme Lodge O. M. P. v. Meister, 204 Ill. 527, 68 N. E. 454; 
Supreme Lodge of Patriarchs of America v. Wielsch, 60 Kan. 858, Ap- 
pendix, 57 Pac. 115;* Fraternal Aid Ass’n v. Powers, 67 Kan. 420, 73 
Pac. 65; Youndhoe v. Grain Shippers’ Mutual Fire Ins. Ass’n, 126 
Iowa, 374, 102 N. W. 137. 


[4] The appellant next contends that under the terms of the policy 
the plaintiff was not entitled to any sick benefits due to the insured for 
the reason that the sick benefits passed to the administrator of the de- 
ceased, who alone’ could sue for same. 


There is no provision in the policy stating specifically to whom 
sick benefits, due and unpaid at the time of: the death of the insured, 
are to be paid. The policy, however, does provide, as heretofore noted, 
that the production by the company of the policy and of a receipt for 
the sum insured signed by the beneficiary was conclusive evidence that 
such sum had been paid and that all claims under the policy had been 
fully satisfied. Under this clause the insurer cannot arbitrarily select 
a person of the designated class to whom payment is to be made. 


In this case the plaintiff was in lawful possession of the policy and 
a payment to him, under the express provisions of the above clause in 
the policy,: would completely protect the defendant from all further 
claims under the policy. Renfro v. Metropolitan Life Ins. Co., 148 Mo. 
App. 258, 129 S. W. 444; Wilkinson v. Metropolitan Life Ins. Co., 63 
Mo. App. 404; Clarkston v. Metropolitan Life Ins. Co., 190 Mo App. 
624, 176 S. W. 437; Wilkinson v. Metropolitan Life Ins. Co., 64 Mo. 
App. 172; Jones v. Prudential Ins. Co., 173 Mo. App. 1, 155 S. W. 
1106; Metropolitan Life Ins. Co. v. Brown, 186 S. W. 1155 (not ioffi- 
cially reported). 

We therefore hold that the plaintiff in entitled to the indemnity due 
under the health clause of the policy. 


[5] Appellant’s last assignment of error is that the court in its 
instruction, relating to damages for vexatious delay, did not limit the 
recovery to an amount “not to exceed 10 per cent. on the amount of 
the loss.” 

The appellant further contends that while the jury found the amount 
due under the policy to be $83, the amount assessed as damages for 
vexatious delay was $30—an amount far exceeding the statutory limita- 
tion of 10 per cent. 


This last contention as to the amount assessed by the jury for vexa- 
tious delay is not supported by the record. An inspection of the items 
making up the verdict, hereinbefore set out, will disclose that while the 
item on vexatious delay reads, “Damages $30.00,” only $3 is included in 
the total amount of the verdict returned. Wherefore, the giving of the 
instruction complained of was harmless error. 


Appellant’s objections to the other instructions given or refused by 
the court are necessarily ruled against it in view of what we have here- 
in said in passing on the other assignments of error. 


The judgment herein is for the right party, and should be affirmed. 
The commissioner recommends that the judgment of the lower court be 
affirmed. 





i a ee 
‘Reported in full in the Pacific Reporter; reported as a memoran- 
dum decision without opinion in Kansas Reports. 
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Per CurtaM. The opinion of Bruere, C., is adopted as the opinion 
of the court. 

The judgment of the circuit court of the city of St. Louis is accord- 
ingly affirmed. 

Reynolds, P. J., and Allen and Becker, JJ., concur. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


QUINN-SHEPERDSON CO. v. UNITED STATES FIDELITY & 
GUARANTY CO. Er at. (No. 22245.) 


(Supreme Court of Minnesota. June 17, 1921.) 
183 Nothwestern Reporter, 347. 


(Syllabus by the Court.) 

2. INSURANCE— EVIDENCE SUPPORTING FINDING OF EX- 
ECUTION OF ORAL CONTRACT INSURING FIDELITY OF 
EMPLOYEES. 

The evidence required the submission to the jury of an issue as to 
the existence of an alleged oral contract of insurance of the fidelity of 
plaintiff's employees and supports the jury’s finding that the parties had 
entered into such a contract. 

(For other cases, see Insutance, Dec. Dig. § 668[3].) 

3. INSURANCE — EVIDENCE NOT INCONSISTENT WITH _IN- 
FERENCE OF AGREEMENT OF INSURANCE. 

The contents of the letter set out in the report of this case on the 
former appeal (142 Minn. 431, 172 N. W. 693), are not inconsistent with 
an inference that at some time before it was written the parties had ar- 
rived at an agreement for insurance. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 


Appeal from District Court, Hennepin County; Daniel Fish, Judge. 


Action by the Quinn-Sheperdson Company against the United States 
Fidelity & Guaranty Company and others. Verdict for plaintiff, and 
from a denial of an alternative motion for judgment or a new trial, 
the Guaranty Company appeals. Affirmed. 


Cobb, Wheelwright & Benson, of Minneapolis, for appellant. 
Fowler, Carlson, Furber & Johnson. of Minneapolis, for respondent. 


In rE CASUALTY CO. OF AMERICA. 





ApreAL OF BADGLEY. 
(Supreme Court, Appellate Division, First Department. May 27, 1921.) 


188 New York Supplement, 555. 


INSURANCE—INSURANCE COMPANY, WHICH RECEIVED NO 
BENEFIT FROM SALE OF NEW STOCK ON PRESIDENT’S 
REPRESENTATIONS, NOT LIABLE. 

An insurance company, which received no benefit from its presi- 
dent’s representations to a stockholder, taking new stock in an increase 
of capitalization, that the stock would be placed on a dividend basis, 
etc., the company’s bank account having been used merely as a conduit 
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through which the money was transmitted from the stockholder to a 
subscriber for the new stock to purchase shares for the stockholder, 
did not become liable for its president’s false representations; the tran- 
saction having been induced on the stockholder’s part on account or his 
confidence in the president as a personal friend, the president having 
written him a personal letter relative to the matter. 


(For other cases, see Insurance, Dec. Dig. § 35.) 


Appeal from Special Term, New York County. 

In the matter of the application of the People of the State of New 
York, by Jesse S. Phillips, as Superintendent of Insurance, for an order 
to take possession of the property and liquidate the business of the 
Casualty Company of America, wherein Claude M. Badgley made 
claim against the company. From an order denying a motion to dis- 
miss and disallow the claim, and allowing it, but granting preference 
for only a portion of the amount, the Superintendent of Insurance, as 
liquidator of the company, and the claimant appeal. Order reversed, 
and claim dismissed. 


Argued before Clarke, P. J., and Dowling, Smith, Page, and Green- 
baum, JJ. 


Clarence C. Fowler, of New York City (Collin McLennan, of New 
York City, of counsel, and Joseph P. Nolan, of New York City, on 
the brief), for state superintendent of insurance. 

Michael Kirtland, of New York City, for claimant. 


Pace, J. On May 4, 1917, an order of liquidation was made, pur- 
suant to which the superintendent of insurance took possession of the 
property of the Casualty Company of America under section 63 of the 
Insurance Law (Consol. Laws, c. 28). The order contained an in- 
junction against further proceedings in pending actions. At that time 
there was pending an action brought by Claude M. Badgley against 
the Casualty Company to recover the sum of $1,250, with interest from 
January 3, 1916. Thereafter Badley filed his claim with the liquidator, 
who, in a report filed in June, 1918, disallowed the claim. Objection 
was filed to the rejection, and a restatement of the claim made by 
Badgley. The issues raised by the report, objection, and restatement 
of claim were referred to a referee , to take evidence and report, with 
his opinion. The referee reported, with his opinion, that the claim 
should be allowed for $1,250, witk interest from January 3, 1916, to 
May 4, 1917; $329.52 of the amount, with costs, was allowed as a pre- 
ferred claim. 

Claude M. Badgley and his wife were original subscribers to the 
stock of the Casualty Company on its incorporation in 1903; each taking 
25 shares. In 1915 the capital of the company became impaired, and at 
a special meeting of the stockholders, held December 29, 1915, it was 
voted to reduce the capital of the company from $750,000 to $562.500, 
by changing the capital stock from 7,500 shares, of a par value of $100 
each, to 22,500 shares, of par value of $25 each. Subsequently it was 
voted to issue 7,500 shares of new stock at par, thus increasing the 
capital from $562,500 to $750,000. This reduction and increase be- 
came effective December 31, 1915, when it was approved by the super- 
intendent of insurance, and on the same day subscriptions for the entire 
issue of new steck were paid in to the company. 

On December 28, 1915, Mr. De Leon, the president of the company 
who for many years had been a friend of Mr. and Mrs. Badgley, wrote 
a personal letter to Mr. Badgley, in which he stated for Mr. Badgley’s 
confidential information, refering to the proposed increase: 
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“That it is more than likely that the stock will be placed upon an 8 
per cent. divident basis next year, and a semiannual dividend of 4 per 
cent. declared in January, so that any new stock subscribed for by you 
will receive the first dividend next month. The company has never 
been in a more substantial and a stronger position than at the present time, 
and will show at the end of the year total assets of over $3,700,000, total 
reserves of over $2,900,000, and a premium income of over $3,500,000.” 


The letter further stated the future policy of the directors in regard 
to paying substantial dividends out of profits and a stock dividend. On 
December 31, 1915, Mr. Badgley answered, with a letter from Boston, 
Mass., in which he stated that he had not considered subscribing for 
any new stock in the company, but that De Leon’s statement of facts 
had “put another phase to it,” and then continued: 


“On your personal guaranty of the intention of the board as to go- 
ing on an 8 per cent. basis, and your ‘assurance of the company’s ability 
to do this and maintain it, I have decided to subscribe for the 50 shares 
that are Mrs. Badgley’s and my allotment of the new stock. I inclose 
you herewith check for $1,250 covering the amount. I am doing this 
solely on your personal recommendation, and in the hope that the ad- 
ditional amount at par will so help out ‘our average that the total may 
eventually show us an even break as an investment. For this reason I 
am sending you the check personally, leaving it in your hands. I do not 
want the investment, unless you know it is going to turn out this way.” 


The check inclosed, drawn to the order of the Casualty Company of 
America, was deposited to its credit in the Manufacturers’ National 
Bank of Troy, N. Y. On January 3, 1916, De Leon, as president of 
the company, wrote acknowledging the receipt of Badgley’s letter, 
“with check. for $1,250, subscription for 50 shares of new stock of the 
company.” 

When this check was received from Badgley, all the new stock had 
been subscribed and paid for. Among those who had subscribed for 
the new stock was William Gow, of Troy. The company drew a check 
to his order on the Manufacturers’ National Bank of Troy for $3,375, 
which included the $1,250 subscribed by Badgley and the subscriptions 
of two others, delivered the check to Gow, and received from him 
certificates of the new stock, which were transferred to several per- 
sons, and the 25 shares each were then transferred from Gow to Mr. 
and Mrs. Badgley. 


De Leon ceasea his connection with the company in January, 1916. 
As a result of an examination of the company by the insurance depart- 
ment, it was discoverea that the capital of the company was still im- 
paired, and on April 16, 1°16, a stockholders’ meeting was called to be 
held May 4, for the purpose ef reducing the capital stock from $750,000 
to $300,000. Badgley received this notification, and wrote to the then 
president, referring generally to 1cpresentations that had been made to 
him at the time he took the new stock, which had never been lived up 
to and which subsequent events had pro~ed were never intended to be. 
He then continued: 


“Therefore I consider that the company bave $1,250 of my money, 
and I am prepared to turn back this stock and receive a check for it, or 
have its equivalent in the stock about to be issued allotted to me.” 

There ensued considerable correspondence. In a letter dated Sep- 
tember 15, 1916, Badgley reiterated his claim for a retusn of his money 
or an equivalent amount of the new stock at $10 per share. The general 
counsel of the company wrote Mr. Badgley on December 9, 1916, that 
the insurance department of the state of New York had forbidden the 
company to pay any claims pending further advices. On March 12 
1917, an action was commenced in the Supreme Court by the service 
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of a summons, with notice stating that judgment would be taken for 
$1,250, with interest from January 3, 1916. , Time to serve a complaint 
was extended until some time in May, and before the time expired the 
injunction order heretofore mentioned was served. We are therefore 
not informed of the cause of action that was to be alleged against the 
company in this action. As no tender of the stock had been made prior 
to the commencement: of the action, the only remedy that would have 
been available to the plaintiff was in equity for a rescission. Tender of 
the stock is made in the claim filed with jhe superintendent of insur- 
ance, and was also made upon the hearing before the referee. 


It is unforunate that the notice to stockholders of the proposed in- 
crease of capital stock, which is referred to in Mr. De Leon’s letter 
to Mr. Badgley, was not offered in evidence. so that the court could be 
advised of what knowledge Mr. Badgley had of the proposed transac- 
tion. It would appear that it had been arranged that the entire new is- 
sue would be underwritten, and that the allotments to stockholders were 
to be made out of the stock issued to the underwriters, for the entire 
new issue of stock was authorized by the stockholders on December 
29, 1915, and approved by the superintendent of insurance on December 
31. 1915. and on the latter date, not alone was the entire issue subscribed 
for, but the cash therefor was paid into the treasury of the company. 
If this plan was known to Badgley when he sent his check to De Leon. 
there would be no force in his present contention that his check was to 
be applied on a subscription for new stock, and that the purchase of 
issued stock was unauthorized. Whatever was his knowledge on this 
subject before he sent the check. he was fully informed of the fact 
that the subscriptions for the entire issue of new stock were paid into 
the company on December 31, 1915, by the letter of the treasurer of 
the company, dated January 10, 1916, which was more than three weeks 
before the certificates of the new stock were delivered to him. Neither 
at that time, nor at any time until this proceeding was brought. did he 
make any objection that his check had been used to purchase the stock. 
and not a subscription. 


De Leon used the company’s bank account merely as a _ conduit 
through which the money was transmitted from Badgley to Will‘am 
Gow, a subscriber for the new stock. to purchase 50 shares thereof 
for Badgley. The company received no benefit from the transaction. 
and did not therefore, become liable for De Leon’s false representations. 
De Leon’s letter. in which the representations were made, was a per- 
sonal letter to Badgley, and Badgley transmitted the chéck to De Leon. 
not as president. acting on behalf of the corporation. but as a personal 
friend, in whom he reposed confidence. as appears from the extract 
heretofore quoted from the letter written by Badgley to De Leon. dated 
December 31. 1915: 


“T inclose you herewith check for $1,250 covering the amount. I 
am doing this solely on your personal recommendation, and in hope that 
the additional amount at par will so-help out our average that the total 
may show us an even break as an investment. For this reason I am 
sending you the check personally leaving it in your hands. I do not 
want the investment, unless you know it is going to turn out this way.” 

In the use of the check to purchase issued stock of the new issue, 
De Leon was acting for Badgley. and by accepting the stock Badgley 
ratified De Leon’s act. Our conclusion. therefore, is that Badgley has no 
claim against the assets of the company in the possession of the in- 
surance superintendent except as a stockholder. If he has suffered 
damage by relying on De Leon’s representations. he must seek his re- 
dress from De Leon. 


The order will therefore be reversed, with costs to the superintend- 
ent of insurance. and the claim dismissed. with costs. All concur. 
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ZAP v. UNITED STATES CASUALTY CO. 


(New York Supreme Court, Special Term for Trial. Bronx County. 
June 9, 1921.) 


189 New York Supplement 31. 


2. INSURANCE — TO REFORM POLICY FOR MISTAKE, MIS- 

TAKE MUST BE MUTUAL. 

In an action to reform a policy oj accident insurance. so as to cover 
a truck which had recently been in a collision. it is not enough for the 
insured to show that through mistake on his part the policy described 
a truck other than the one which was in collision, but it must be shown 
that the failure to describe the truck mentioned was due to a mutual 
mistake on the part of both of the parties 


(For other cases, see Insurance, Dec. Dig. § 143[4].) 


Action by one Zap against the United States Casualty Company. 
Judgment for defendant. 


M. Cohen, of New York City, for plaintiff. 
S. S. Petasch, for defendant. 


CARLISLE TEXTILE CO.. Inc., v. MASSACHUSETTS BONDING 
& INS. CO. 


(New York Supreme Court, Special Term, New York County, May 17, 
1921.) 


188 New York Supplement 382. 


INSURANCE — COMPLAINT ON BURGLARY POLICY DEFEC- 

TIVE FOR NOT ALLEGING ‘VISIBLE MARKS.” 

In action on burglary policy. exempting insurer from liability. un- 
less “felonious entry is made into the premises by actual force and 
violence.” resulting in “visible marks made by tools or explosives upon . 
the premises at the place of such entry,” a complaint held bad for not 
alleging that the burglary resulted in “visible marks;” this defect not 
being cured by the allegation that plaintiff performed all conditions, 
etc., as this latter allegation can apply only to what an insured must do 
before he brings suit. 


(For other cases. see Insurance, Dec. Dig. § 635.) 


Action by the Carlisle Textile Company, incorporated, against the 
Massachusetts Bonding & Insurance Company. On defendant’s motion 
for judgment on the pleadings, under Code Civ. Proc. § 547. Motion 
granted. 

The policy provided that the company should not be liable unless 
“felonious entry is made into the premises by actual force and violence 
when the premises are not open for business, of which force and vio- 
lence there shall be visible marks made by tools or explosives upon the 
premises at the place of such entry.” 


Rifkind. Reilley & Schwinzer. of New York City. for the motion. 
Leo Levy. of New York City. opposed. 
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Muttan. J. If the policy is before me by reason of the plaintiff’s 
reference to it in the complaint. the complaint is bad for not contain- 
ing an allegation that the alleged burglary resulted in “visible marks.” 
Rosenthal v. Am. Bonding Co. 207 N. Y. 162. 100 N. E. 716. L. R. A. 
(N. S.) 561; Danerhirsch v. Great E. C. Co. (Sup.) 160 N. Y. Supp. 
1015. If, however, a (not the) policy can otherwise be deemed pleaded 
according to the tenor, the allegations in reference to the policy “to be 
produced upon the trial” are obviously mere conclusions of law. I am 
referring. of course, to the conditions under which any liability of the 
company would accrue. In other words. the plaintiff must show in its 
complaint (a) what\it was insured against and (b) just what happened 
The allegation that plaintiff performed all conditions, etc., relied upon so 
insistently by the plaintiff, can apply, of course, only to what an in- 
sured must do before he brings suit. 


Motion granted, with $10 costs. with leave to plaintiff to plead over 
within 20 days upon payment of costs. Order signed. 
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INDEMNITY CO. OF AMERICA v. MAHAFFEY. (No. 6560.) 


(Court of Civil Appeals of Texas. San Antonio. May 11, 1921. Re- 
hearing denied, June 7, 1921.) 


231 Southwestern Reporter, 861. 


2. INSURANCE — AUTOMOBILE PURCHASER’S | PETITION 
SEEKING TO RECOVER ON FIRE AND THEFT POLICY ON 
CAR DEMURRABLE IN NOT SHOWING ASSIGNMENT OF 
POLICY TO HIM. 


Petition whereby the purchaser of an automobile sought to recover 
from an indemnity company which had issued a fire and theft insurance 
policy on the car eight months prior to the sale. the car having been 
stolen four days after the sale to plaintiff. held subject to general de- 
murrer so far as the indemnity company was concerned. plaintiff pur- 
chaser of the car not having been a party to the policy. but a stranger, 
and it never having been transferred or assigned to him, so far as the 
petition showed. 


(For other cases, see Insurance, Dec. Dig. § 637.) 


Error from Tarrant County Court; W. P. Walker. Judge. 

Action bv H. L. Mahaffey against the Indemnity Company of 
America and another. Judgment by default against the Indemnity Com- 
pany after plaintiff had dismissed as to other party, and defendant 
Indemnity Company brings error. . Reversed and remanded. 


Bradley, Burns, Christian & Bradley, of Fort Worth. for plaintiff 
in error. 


C. F. Clark. of Fort Worth. for defendant in error. 


SmiTH. J. [1] We find among the papers an amicus curiae “sug- 
gestion of certain material fatal errors which are apparent upon the 
record in” this cause. coupled with a motion to dismiss the writ of 
error because of such errors. The objections pointed out go to the suffi- 
ciency of the citation in error and the officer’s return thereon. Two 
of the objections are untenable, while the others are waived by defend- 
ant in error, who signed an agreement. on file among the papers here, 
that plaintiff in error could file the transcript and record in this court, 
and file its briefs herein at any time before September 3, 1920. and fur- 
ther agreeing that defendant in error might file his briefs any time 
prior to two weeks before the submission of the cause. The execution 
of this agreement operated as an appearance in this court by defendant 
in error; and the motion to dismiss is accordingly overruled. Stephen- 
son v. Chappell, 12 Tex. Civ. 296. 33 S. W. 880, 36 S. W. 482. 

[2] Mahaffey, plaintiff below, and defendant in error here. alleged 
that on February 21. 1919. the indemnity company issued a fire and 
theft policy in the amount of $300 covering a certain Ford automobile 
that thereafter. on October 11. 1919. he purchased the car from the 
then owner; that four days later, on October 15. 1919, the car was stolen 
and has not been recovered; that when he purchased the car the in- 
demnity policy was in the possession of the Guaranty State Bank of 
Fort Worth. and that he instructed the bank to have the policy trans- 
ferred to him, which the bank agreed to do “and led the plaintiff to be- 
lieve that the * * * bank would have and cause said policy to be/ 
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transferred to * * * plaintiff, and that plaintiff did believe that the 
* * * bank would and did have the said policy transferred to said 
plaintiff”; that if the bank failed to have the policy so transferred, and 
thereby relieved the indemnity company of liability on the policy, “then 
and in that event the plaintiff has been damaged by the negligence of 
the” bank in the sum of $300. 

The bank appeared and answered. but the indemnity company made 
no appearance, whereupon Mahaffey dismissed the bank from the ac- 
tion, and took a default judgment against the indemnity company for 
the amount of the policy. and the company brings that judgment here 
by writ of error. 

The petition of the plaintiff below discloses: That at the time the 
indemnity policy was issued the car did not belong to Mahaffey. but 
was the property of a third party; that the policy was not issued to 
Mahaffey, but to a third party; that after the policy had been in force 
about eight months Mahaffey bought the car. which was stolen from 
him four days later; that at the time Mahaffey purchased the car the 
indemnity policy was in the possession of the Fort Worth Bank. and that 
Mahaffey instructed the bank to have the policy transferred to him; 
- that plaintiff cannot allege that the policy was ever so transferred to 

im. 

The petition, in our opinion, was subject to a general demurrer so 
far as the indemnity company was concerned, and accordingly will not 
support a judgment by default against that company. If the Indemnity 
company was liable to Mahaffey, it could have been so only by reason 
of the insurance contract or policy. That contract was made originally 
with a third party, a stranger to this litigation. It was not made with 
Mahaffey. He was not a party, but was a stranger to it. It was never 
transferred or assigned to him. so far as the petition shows. and no con- 
tract or privity of contract between the company and himself was al- 
leged. and accordingly no case was made by his petition. 


The judgment is reversed. and the cause remanded. 


ST. PAUL FIRE & MARINE INS. CO.v. CHARLTON. (No. 8537.) 
(Court of Civil Appeals of Texas. Dallas. May 14. 1921) 
231 Southwestern Reporter 862 


2. INSURANCE — ON LOSS OF BONDS IN MAIL. INSURED 
BANK HAD RIGHT OF ACTION AGAINST INSURER UN- 
DER INDEMNITY POLICY. TRANSFERABLE TO PLAIN- 
TIFF. 

Where a bank was under contract to deliver certain bonds to plain- 
tiff, for which he had paid, and the defendant insurance company con- 
tracted to indemnify the bank from loss in transmitting them through 
registered mail, and they were lost. held. that the bank had sustained 
a loss entitling it to indemnity from the insurance company, and which 
the bank could lawfully assign to plaintiff together with the policy. 


(For other cases, see Insurance, Dec. Dig. § 514.) 
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Appeal from Dallas County Court; T. A. Work, Judge. 

Suit by S. A. Charlton against the St. Paul Fire & Marine Insurance 
Company. Judgment for the plaintiff, and the defendant appeals. Af- 
firmed. 


Harris & Graham, of Dallas, for appellant. 
H. C. Jarrel and S. A! Charlton. both of Dallas. for appellee. 


TaLsot. J. The appellee brought this suit against the appellant to 
recover $200 on an insurance policy issued on August 14. 1917. by the 
appellant to the State National Bank of San Antonio. Tex.. which had 
been assigned to the appellee. The appellee alleged the issuance of the 
policy and set out its terms and provisions. He alleged that said bank, 
on the 20th day of February, 1918 was the owner of two Liberty bonds 
of the par and market value of $100 each; that he had entered into a 
contract with the bank for the purchase of said bonds, agreeing to pay 
therefor the sum of $200; that the bank agreed to deliver the bonds to 
appellee at Ft. Sill. Okla., title to pass on delivery; that on the day men- 
tioned the bank deposited said bonds as registered mail in the United 
States post office at San Antonio, Tex.. addressed to appellee at Ft. 
Sill, Okla.. and that in order to protect itself and the appellee against 
loss in transit insured said bonds in appellant’s company by the con- 
tract of insurance mentioned. The policy insured the bank in case of 
loss of the bonds, to be paid to the assured in the sum of $200, within “15 
days after proof of loss and proof of interest,” and provided that— 


In case of “loss or misfortune it shall be lawful and necessary to 
and for the insured to sue. labor. and travel for. in .and about the de- 
fense. safeguard, and recovery of the property without prejudice to this 
insurance. and upon payment of any loss under this policy the assured 
or assigns, in consideration thereof, agree to convey to the said St. Paul 
Fire & Marine Insurance Company the unincumbered title in the prop- 
erty lost as absolute owners thereof. and to take all necessary measures 
in behalf, and at the risk and expense of the said St. Paul Fire & 
Marine Insurance Company. for the recovery, reissue. or replacement 
of said property when possible.” 

Appellant pleaded a general demurrer, special exceptions and a gen- 
eral denial. The trial court overruled all exceptions to the plaintiff’s 
petition. and upon a trial had before the court without a jury judgment 
was rendered in favor of appellee for the sum of $226.60. with interest 
thereon at the rate of 6 per cent from and after the date of the judg- 
ment. Appellant’s motion for a new trial was overruled. and it perfected 
an appeal to this court. 


It is contended that the bonds aforesaid, registered and insured 
under the policy set out above in accordance with the terms and con- 
ditions thereof. were lost in the mail; that neither said bonds nor the 
package containing them ever reached the plaintiff herein and were never 
delivered to the plaintiff; that the said bank, in due time and in ac- 
cordance with the said policy, presented proof of loss and proof of in- 
terest. and in all things, before the delivery of said package to the post 
office, the said bank fully complied with all the terms, conditions, and 
provisions of the said policy; that said bank assigned in writing to S. A. 
Charlton the title to the liberty bonds, in order that the plaintiff would 
be in a position to comply with the terms of the policy upon payment 
by the insurance company. and so that the plaintiff could convey to the 
defendant paying the loss sustained to plaintiff; that on or about the 6th 
day of November. 1919. said bank. in writing and for a full consideration 
assigned and conveyed to the plaintiff in this cause the cause of 
action of said bank against the defendant arising as _hereinbe- 
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fore alleged, and said bank assigned to plaintiff the policy of 
insurance in question, and the claim which it (the bank) may have 
under and by virtue of said policy. and authorized the said S. A. Charl- 
ton to bring, maintain, and prosecute any and all suits necessary to 
the enforcement of said policy of insurance in his own name; that there- 
by the plaintiff became the legal owner of.the cause of the action herein 
alleged against the defendant, and the defendant became liable and 
bound to pay to the plaintiff the sum that it had promised and agreed to 
pay to said bank by reason of the loss of said bonds. to wit, the mar- 
ket value of said bonds, together with 6 per cent. interest thereon. 


[1] There is, in general, a well-settled distinction between an agree- 
ment to indemnify and an agreement to pay or a covenant to do a certain 
act. In the latter case a recovery may be had as soon as there is a 
breach of the contract, whereas, in the case of a covenant of indemnity 
strictly, that is. of an indemnity against loss, no right of action accrues 
until the indemnitee has suffered a loss against which the covenant runs. 
14 Ruling Case Law § 2, p. 44. At common law the rule is that to au- 
thorize a recovery on a mere’ bond of indemnity actual damage must be 
shown. 14 R. C. L. § 13, p. 55. Appellant invokes an application of 
the rule of law announced to the facts alleged in the instant case and as- 
serts that under it the judgment of the court below should be reversed 
and judgment here rendered in its favor. and. in addition to the 
authority which we have mentioned. cites the cases of Owen v. Jack- 
son-Hinton Gin Co., 217 S. W. 762, decided: by this court, and McBride 
v. Aetna Life Ins. Co.. 191 S. W. 5, decided by the Supreme Court 
of Arkansas. In those cases the plaintiff sought to recover upon insur- 
ance policies taken out by the employer, not for the benefit of their em- 
ployees, but merely to indemnify themselves against actual loss from 
personal injury to the employee, and it was correctly held that the in- 
surer incurred no liability until the employer had paid the loss drawing 
the distinction between an insurance policy which constitutes a contract 
of indemnity and what is ordinarily termed “liability insurance.” 


[2] But we are not prepared to hold that the appellee failed to 
show by his pleadings a cause of action and right of recovery against 
the appellant. On the contrary. we have reached the conclusion that 
the facts alleged show a cause of action and right of recovery in the 
appellee against the appellant and that the appellant’s demurrer was 
properly overruled. The appellee alleged the purchase of the bonds 
from the bank at San Antonio, Tex.. and facts showing the liability 
of the bank to him under the contract of purchase; the assignment of the 
policy of insurance and the bank’s claim against the appellant on account 
of the loss of the bonds; and facts sufficient to show that appellee had 
been subrogated to the rights of the bank under the policy. The alle- 
gations were also sufficient to show that inasmuch as the appellee’s con- ' 
tract of purchase called for a delivery of the bonds at Ft. Sill, Okla., 
the title to the same had not. at the time of their loss. passed to the ap- 
pellee, and that therefore the loss of the bonds constituted a loss to the 
bank which the policy indemnified it against and the bank’s cause of 
action, and the polcy, according to the allegations of the petition, having 
been assigned to the appellee, he could sue and recover on the policy, 
The facts alleged, as is pointd out in the trial judge’s conclusions, fur- 
ther show that before the shipment and loss of the bonds the bank 
had received therefor from the appellee $200, the purchase money, and 
was legally bound to deliver to the appellee two bonds of the par value 
of $200; that it had owned two such bonds with which to make such 
delivery; that after the bonds were lost in the mails the bank occupied 
the same position as before relative to the $200 received from appellee 
and to the obligation it had assumed to deliver the bonds to appellee, 
but it had suffered a loss, as it no longer had the bonds with which to 
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make the delivery and with which to discharge its said obligation; that 
the practical result is that the bank by the loss of the bonds has lost 
$200. the value of the bonds, since, while it received $200 in payment for 
the bonds which it had obligated itself to deliver to the appellee. and 
had lost the bonds which it endeavored to deliver through the mail and 
which the appellant had insured to indemnify it against such loss, it was 
still under obligation to the appellee to deliver bonds as it contracted to 
do. Clearly in this situation the bank had a cause of action against 
the appellant on the insurance policy issued by it. which together with 
the policy could lawfully be transferred and assigned to the appellee. 
At all events. we think the allegations of the appellee’s petition were not 
obnoxious to a general demurrer. and appellant’s first and second as- 
signments of error asserting that they were will be overruled. 


The third assignment of error has, in effect, been disposed of ad- 
versely to the appellant by what we have already said, or, if not. it 
presents no reversible error. 


The judgment is affirmed. 
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LIFE. 


INDEPENDENT COUNCIL NO, 2, JUNIOR ORDER OF UNITED 
AMERICAN MECHANICS OF THE DISTRICT OF COLUMBIA 
v. LUCAS er at. (No. 3473.) 


(United States Court of Appeals of District of Columbia. Submitted 
March 9, 1921. Decided April 4. 1921.) 


273 Federal Reporter. 320. 


1. INSURANCE—MEMBER HAVING OPTION OF PAYING FRA- 
TERNAL BENEFIT DUES AT END OF QUARTER IS NOT IN 
“ARREARS” UNTIL THEN. 


A member of a fraternal benefit association. who had the option of 
paying his dues weekly, monthly, or quarterly, is not in arrears on the 
payment of dues until the end of the quarter, within a provision of the 
constitution prohibiting payment of benefits where the member is three 
months or over in arrears for weekly dues, since “arrears” is defined as 
that which is behind in payment, or which remains unpaid, though due, 
and therefore the association is liable on the certificate. where the mem- 
ber died, within one month after the expiration of the first quarter for 
which no payment was made, at which time he was then only 30 days 
in arrears. 


(For other cases. see Insurance Dec. Dig. § 750.) 


(For other definitions. see Words and Phrases, First and Second 
Series. Arrears.) 


2. INSURANCE — CONSTITUTION OF FRATERNAL BENEFIT 
ASSOCIATION HELD TO EXCLUDE EVIDENCE OF CON- 
STRUCTION. 

The provision of the constitution of a fraternal benefit company that 
no benefits shall be paid to a member who is three months or over in ar- 
rears for weekly dues. which he had an option to pay quarterly. is too 
plain and unambiguous to permit of evidence on behalf of the company 
that the provision was construed to prevent payment where the weekly 
dues had not been paid by the member during an entire quarter. 


(For other cases. see Insurance, Dec. Dig. § 726.) 


Appeal from the Supreme Court of the District of Columbia. 


Action by Ernest E. Lucas and others against the Independent Coun- 
cil No. 2, Junior Order of United American Mechanics of the District 
of Columbia, a corporation. Judgment for plaintiffs, and defendant 
appeals. Affirmed. 


George W. Dalzell, of Washington, D. C., and Alex. M. De Haven, 
of Philadelphia. Pa., for appellant. 


Chapin Brown and C. B. Bauman, both of Washington. D. C.. for 
appellees. 


23 Vol. LVIII. 
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SOVEREIGN CAMP, W. O. W., v. ALLEN. (6 Div. 129.) 


(Supreme Court of Alabama. April 14, 1921. Rehearing Denied May 
12, 1921.) 


89 Southern Reporter 58. 


1, INSURANCE—SUBSEQUENTLY ENACTED BY-LAWS BIND- 

ING ON ALL MEMBERS OF FRATERNAL ORDER. 

Fraternal beneficial societies being conducted on principles of mu- 
tuality, and the power to make by-laws for the government of the cor- 
porate body being an attribute of every corporation, such by-laws when 
duly enacted are binding on all the members of the corporation. 

(For other cases, see Insurance, Dec. Dig. § 719[1].) 


2. INSURANCE — FRATERNAL BENEFIT CERTIFICATES NOT 
COVERED BY STATUTORY PROVISIONS WITH RESPECT 
TO NONFORFEITURE FOR NONINTENTIONAL MISREP- 
RESENTATIONS, INCONTESTABILITY, ETC. 


Benefit certificates of fraternal organizations are not covered by Code 
1907, §§ 4572, 4573, 4579, as to misrepresentations, incontestability after 
payment of two annual premiums, and expressing contract in policy. 


(For other cases, see Insurance, Dec. Dig. § 688.) 


3. INSURANCE—FAILURE TO NOTIFY CLERK OF FRATERNAL 
BENEFIT SOCIETY OF CHANGE TO MORE BACABOOUS 
OCCUPATION FORFEITS CERTIFCATE. 


The failure of one insured under a fraternal benefit sititinesis on 
changing to a more hazardous occupation. to give notice and pay an 
additional assessment as required by the by- laws, works a forfeiture. 


(For other cases, see Insurance, Dec. Dig. § 748.) 


4. INSURANCE—FRATERNAL BENEFIT SOCIETY NEED NOT 
NOTIFY INSURED OF SUSPENSION AND FORFEITURE 
AFTER FAILURE TO NOTIFY OF CHANGE TO MORE HAZ- 
ARDOUS OCCUPATION, 

Under a by-law of a fraternal benefit-society requiring an insured to 
notify it of a change to a more hazardous occupation and pay an addi- 
tional assessment, and providing that, failing to do so, he shall stand sus- 
pended and his certificate be null and void, it is not necessary that in- 
sured should first be given notice of suspension and forfeiture. 


(For other cases, see Insurance, Dec. Dig. § 756[1].) 


5. INSURANCE—ACCEPTANCE OF REGULAR ASSESSMENT BY 
LOCAL CLERK OF FRATERNAL BENEFIT SOCIETY NOT 
WAIVER OF PROVISION OF BY-LAWS AS TO NOTICE OF 
CHANGE TO MORE HAZARDOUS OCCUPATION, THOUGH 
HE KNEW OF SUCH CHANGE. 

Under the constitution and by-laws of a fraternal benefit society, pro- 
viding that no officer, employee, or agent had the power to waive any of 
the conditions on which beneficiary certificates were issued, or any of 
the provisions of the constitution and by-laws, and Acts 1911, p. 713, § 20, 
providing that such provisions shall be binding on all the members and 
beneficiaries, the acceptance by the clerk of a local camp of a regular 
assessment, which he receipted for and forwarded to the Sovereign Camp, 
though he knew of insured’s change of occupation to one more hazardous 
without giving notice thereof or tendering an additional assessment. as re- 





Life. ] Sovereign Camp, W. O. W., v. Allen. 365 


quired by the by-laws, was not a waiver of the right to forfeit the cer- 
tificate on such ground, the sovereign officers having no knowledge or 
notice of such change of occupation nor‘proof of any custom as to waiver 
of such provisions by the local clerk. 


(For other cases, see Insurance, Dec. Dig. § 755[2].) 


6. INSURANCE—TO SUPPORT “WAIVER” SOMETHING MUST 
BE DONE OR SAID TO INDUCE ACTION OR RELIANCE ON 
IT, THOUGH INSUFFICIENT TO CREATE TECHNICAL ES- 
TOPPEL. 


A “waiver” may be created by acts, conduct, or declarations insuffi- 
cient to create a technical estoppel, so that, if an insurance company, after 
knowledge of a breach, enters into negotiations with the assured which 
recognize and treat the policy as still in force, or induce the insured to 
incur trouble or expense, it will be regarded as having waived the right 
to claim a forfeiture; but there must be something done or said by the 
company to induce action or reliance on it, a “waiver” being in the nature 
of an estoppel, though they are not convertible terms. 

(For other cases, see Insurance, Dec. Dig. § 755[1].) 


(For other ‘definitions, see Words and Phrases, First and Second 
Series, Waiver.) 


7. INSURANCE—EVIDENCE HELD INSUFFICIENT TO SHOW 
WAIVER OF FORFEITURE BY LOCAL CLERK OF FRA- 
TERNAL BENEFIT SOCIETY. 


Where one insured under a fraternal benefit certificate failed to no- 
tify the clerk of the order of a change of occupation to one more 
hazardous, and to pay additional assessments as required by the by-laws 
the fact that the clerk of his local camp accepted and forwarded to the 
Sovereign Camp the amount of his regular assessment did not operate as 
a waiver of forfeiture, where the clerk advised him, on discovering his 
change of occupation, that he should pay the additional assessment, the 
insured not having relied on the clerk’s conduct. 


(For other cases, see Insurance, Dec. Dig. § 755[3].) 


On Application for Rehearing. 
10. INSURANCE —“FLAGMAN ON A FREIGHT TRAIN” HELD 
MORE HAZARDOUS OCCUPATION WITHIN BY-LAWS 


LISTING “CONDUCTORS AND OTHER SIMILAR RAILROAD 
EMPLOYEES” AS SUCH. 


_ The position of “flagman on a freight train” comes within the mean- 
ing of the language, “conductors and other similar railway employees,” in 
the by-laws of a fraternal benefit society, requiring notice of insured’s 
change of occupation to one of such more hazardous employments. 

(For other cases, see Insurance, Dec. Dig. § 748.) 


Appeal from Circuit Court, Jefferson County; J. C. B. Gwin, Judge. 


Action by Virgie Allen against the Sovereign Camp of the Woodmen 
of the World upon a beneficiary life certificate payable to her and issued 
to Eugene Allen. Judgment for plaintiff, and defendant appeals. Re- 
versed and remanded. 


C. H. Roquemore, of Montgomery, for appellant. 
Goodwyn & Ross, of Bessemer, for appellee. 
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SOVEREIGN CAMP, W. O. W., v. EASTIS. (8 Div. 67.) 
(Supreme Court of Alabama. May 12, 1921.) 
89 Southern Reporter, 63. ° 


1, INSURANCE — BURDEN ON PLAINTIFF TO PROVE MaA- 
TERIAL ALLEGATIONS OF COMPLAINT. 


The burden is on plaintiff in a suit on a fraternal benefit certificate 
to prove the material allegations of the complaint. 


(For other cases. see Insurance, Dec. Dig. § 817[1].) 


Appeal from Circuit Court. Jefferson County; Horace C. Wilkin- 
son, Judge. 

Action by Elvins Eastis against the Sovereign Camp of the Wood- 
men of the World, under beneficiary life certificate. Judgment for 
plaintiff, and defendant appeals. Reversed and remanded. 


C. H. Roquemore. of Montgomery. for appellant. 
Beddow & Oberdorfer. of Birmingham, for appellée. 


JENKINS v. INTERNATIONAL LIFE INS. CO. (No. 55.) 


(Supreme Court of Arkansas. June 20. 1921. Rehearing Denied July 
11, 1921.) 


232 Southwestern Reporter, 3. 


2. INSURANCE—CONTRACT COMPLETE WHEN MINDS OF 

PARTIES MEET. 

A contract of insurance may be made by parol, and where the minds 
of the parties for a valuable consideration have met on all the terms 
of the contract. it is complete and enforceable, though it was intended 
by the parties to be evidenced by a policy which, because of some for- 
tuity, was not delivered before the death of insured. 


(For other cases, see Insurance, Dec. Dig. § 131[1].) 


3. INSURANCE — PARTIES MAY AGREE THAT DELIVERY 
DURING GOOD HEALTH SHALL BE ESSENTIAL TO COM- 
PLETE CONTRACT. 


The parties may agree, as a condition precedent to a complete and 
enforceable contract of insurance. not only that there shall be a delivery 
of the policy. but also a delivery while insured is in good health. 


(For other cases, see Insurance. Dec. Dig. § 136[4].) 


4. INSURANCE—FACTS HELD TO MAKE PRIMA _ FACIE 
SHOWING THAT APPLICATION HAD BEEN APPROVED 
BY MEDICAL DIRECTOR. 


Where a receipt for the first premium on a life insurance policy 
provided that. if a full cash settlement had been made, the insurance 
would be in force from the date of the approval of the application by 
the medical director, the issuance of the policy on March 5th. on the 
terms called for in the application and for the premium therein mention- 
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ed, and providing that it was to take effect when delivered as of March 
4th, and the fact that the policy was registered and secured as required 
by the insurance department of another state, made a prima facie show- 
ing that the application had been approved by the medical director. and 
made a case for the jury on that issue. 


(For other cases, see Insurance, Dec. Dig. § 668[3].) 


5. INSURANCEB—PREMIUM RECEIPT ATTACHED TO APPLI- 
CATION HELD TO BE CONSTRUED WITH AND AS PART 
OF APPLICATION. 


Where a life insurance application provided that. if the premium 
was paid with the application, such payment was made subject to the 
conditions in an attached receipt, and the receipt provided that no con- 
ditions or agreements other than those printed therein and in the appli- 
cation should be binding. the receipt must be considered in connection 
with, and as a part of. the application. 


(For other cases, see Insurance. Dec. Dig. § 151[1].) 


6. INSURANCE — UNDELIVERED POLICY HELD TO BE CON- 
SIDERED IN CONSTRUING APPLICATION AND _ PRE- 
MIUM RECEIPT AS TO TIME OF TAKING EFFECT OF 
CONTRACT. 

In determining the meaning of a clause in a receipt for the first 
premium on a life insurance contract as to the time when the insurance 
should take effect, the policy which had been issued and sent to the in- 
surer’s agent to be delivered on certain conditions, and which provided 
that it should take effect as of a certain date, but not until the first pre- 
mium was paid and the policy delivered, was competent evidence to be 
considered in connection with the application and receipt. 


(For other cases, see Insurance, Dec. Dig. § 151[1].) 


7. INSURANCE — AGENT HELD WITHOUT AUTHORITY TO 
TAKE “NOTE.” IN LIEU OF “CASH.” AS PAYMENT ES- 
SENTIAL TO RENDER CONTRACT EFFECTIVE FROM AP- 
PROVAL OF APPLICATION. 


Where a life insurance application provided that the insurance should 
not be in effect until the premium had been paid in full in cash and 
the policy delivered, and that if the premium was paid with the appli- 
‘cation the payment was to be subject to the conditions in an attached 
receipt, and the receipt contained blanks for acknowledgment of the re- 
ceipt of cash or notes. and provided that, if a full cash settlement had 
been made with the application, the insurance would be in force from 
the date of the approval of the appl'cation by the medical director, an 
agent had no authority to accept part cash and a note for the balance 
as a full cash settlement required to make the insurance effective from 
the approval of the application, as the words “cash” and “note” have 
entirely different meanings, and are not used synonymously in insurance 
terminology; “cash” meaning current money in hand, or money paid 
down, and “note” a written promise to pay money. 

(For other cases, see Insurance. Dec. Dig. § 137[4].) 

(For other definitions. see Words and Phrases. First and Second 
Series. Cash; Note.) 


8. INSURANCE — AGENT MAY TAKE NOTE, OR CASH, OR 
BOTH, IN PAYMENT OF PREMIUM, UNLESS AUTHORITY 
LIMITED. 

Where an insurance agent has authority to solicit applications for 
insurance. and to conduct the negotiations on the part of the company 
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in closing up an insurance contract, he may accept notes, or cash, or 
both, in payment of premiums, unless his authority is limited as to the 
time and mode of payment. 


(For other cases, see Insurance. Dec. Dig. § 137[4].) 


9. INSURANCE — APPLICATION AND PREMIUM RECEIPT 
HELD TO PROVIDE TWO METHODS OF PAYING PRE- 
MIUM AND EFFECTUATING CONTRACT. 

A life insurance application providing that the insurance should not 
be in effect until the premium had been paid in full in cash ‘and the pol- 
icy delivered, and that payment with the application was made subject 
to the conditions in an attached receipt, and the receipt containing blanks 
for the acknowledgment of the receipt of cash or notes, and providing 
that, if a full cash settlement had been made with the application, the 
insurance would be in force from the date of the approval of the appli- 
cation by the medical director, specified two modes for the payment of 
premiums, under one of which the premium must be paid in cash and 
the insurance would then become effective on approval of the applica- 
tion, and under the other the premium might be paid in cash or notes, 
and the insurance would be effective only on delivery of the policy. 

(For other cases, see Insurance. Dec. Dig. § 137[4].) 


Appeal from Circuit Court, Clay County; R. H. Dudley, Judge. 
Action by A. R. Jenkins, administrator, against the International 


Life Insurance Company. From a judgment for defendant, plaintiff ap- 
peals. Affirmed. 


W. E. Spence, of Piggott, and Oliver & Oliver, of Corning, for ap- 
pellant. 

M. P. Huddleston, of Paragould, and Chas. G. Revelle. of St. Louis, 
Mo., for appellee. 


BENNETT v. MODERN WOODMEN OF AMERICA. (Civ. 3789.) 


(District Court of Appeal, First District. Division 1, California. May 
10. 1921. Rehearing Denied June 8. 1921. Hearing Denied by Su- 
preme Court July 7. 1921.) 


199 Pacific Reporter, 343. 


1, INSURANCE — FRATERNAL SOCIETY CAN, UNDER CON- 
TRACT, MAKE REASONABLE BY-LAWS APPLICABLE TO 
EXISTING CERTIFICATES. 

A fraternal benefit society. which has issued certificates on appli- 
cations by which insured agreed to be bound by the society’s by-laws 
then in force and to be thereafter enacted. can make by-laws subsequent- 
ly enacted, which are not in themselves unreasonable or against express 
law or public policy. applicable to such existing certificates. 

(For other cases. see Insurance, Dec. Dig. § 719[1].) 


2. INSURANCE — BY-LAW AGAINST PAYMENTS FOR DISAP- 
PEARED MEMBERS UNTIL EXPIRATION OF LIFE EX- 
PECTANCY IS UNREASONABLE. 

A by-law of a fraternal benefit society providing that proof of death 
of a member based on disappearance cannot be made until the full term 
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of the member's expectancy of life is contrary to the rule of common 
law, and Code Civ. Proc. § 1963, subd. 26. that a person not heard from 
in 7 years is presumed to be dead, and is also unreasonable and against 
public policy. and therefore does not apply to a benefit certificate issued 
before its enactment. 


(For other cases. see Insurance, Dec. Dig. § 719[1].) 


3. INSURANCE — LIMITATION OF ACTION ON CERTIFICATE 
HELD NOT APPLICABLE, WHERE SOCIETY HAD COL- 
LECTED DUES OF ABSENT MEMBER. 

Though a provision in the by-laws of a fraternal benefit society 
limiting actions on the certificate to 18 months after the death of in- 
sured is valid, where it authorizes reasonable opportunity to begin suit. 
it does not bar a suit on a policy issued on the life of a member who 
had disappeared, though the suit was not brought within 18 months af- 
ter the expiration of 7 years from the disappearance, where the society 
contended it was not.liable until the expiration of the member’s expec- 
tancy of life, and continued to collect dues from the beneficiary after 
the expiration of the 7-year period, and the beneficiary made her claim 
and brought her action within reasonable time after she learned of her 
legal rights. 

(For other cases. see Insurance. Dec. Dig. § 812.) 


4, INSURANCE—FRATERNAL SOCIETY HELD NOT AUTHOR- 

IZED TO PAY BENEFITS TO NIECE BY MARRIAGE. 

A fraternal benefit society, which is authorized by the law of its in- 
corporation to pay benefits only to wives. designated blood relatives. and 
dependents, cannot be required to pay the proceeds of a benefit certifi- 
cate to a-designated beneficiary, who was a niece of insured by mar- 
riage only and was not dependent on him. 


(For other cases, see Insurance. Dec. Dig. § 793.) 


5. INSURANCE — FRATERNAL SOCIETY CANNOT WAIVE 
STATUTORY PROVISIONS LIMITING CLASS TO BE DE- 
SIGNATED AS BENEFICIARY. 

A fraternal benefit society cannot. by issuing a certificate payable 
to a designated person who was not within the class who may be de- 
signated as beneficiaries under the law of the society’s incorporation, 
waive the restrictions of that law. 

(For other cases, see Insurance. Dec. Dig. § 770.) 


Appeal from Superior Court, City and County of San Francisco; 
Daniel C. Deasy, Judge. 

Action by Agnes Bennett against the Modern Whodmen of 
America. From a judgment for plaintiff, defendant appeals. Reversed. 


Geo. M. Thomas, of San Francisco. and Truman Plantz, of Warsaw. 
Ill.. for appellant. 

Chas. S. Wheeler, and Chas. S. Wheeler, Jr.. both of San Francisco. 
for respondent. 
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MUTUAL LIFE INS. CO. OF NEW YORK v. RODNEY et At. 
(Court of Chancery of Delaware. March 28. 1921.) 
114 Atlantic Reporter, 163. 


3. INSURANCE — INSURER MAY INTERPLEAD CLAIMANTS 
AND PAY MONEY INTO COURT AFTER 8 YEARS WITH- 
OUT INTEREST. 


Where insured assigned the policy. and both administrator and as- 
signee claimed the money. the insurance company after eight years since 
proof of loss was entitled to interplead the claimants and to bring the 
money due under the policy into court without interest thereon. it not 
having unreasonably delayed payment, the delay, if any. resulting from 
the claimants’ failure to assert their rights. 


(For other cases, see Insurance. Dec. Dig. § 598.) 


This cause came before the Chancellor on a petition and motion bv 
the complainant for leave to pay into court money due under a policy 
of insurance on the life of Robert L. Rodney, deceased. The facts 
are sufficiently set forth in the opinion of the Chancellor. 


Herbert H. Ward, of Wilmington, for complainant. 


John M. Richardson and Andrew J. Lynch, both of Georgetown. for 
defendants. 


DISTRICT GRAND LODGE NO. 18. GRAND UNITED ORDER OF 
ODD FELLOWS OF AMERICA. etc.. vy. GARDNER. (No. 11721.) 


(Court of Appeals of Georgia, Division No. 1. June 14. 1921.) 
107 Southeastern Reporter, 774. 


(Syllabus by Editorial Staff.) 


2. INSURANCE — PROVISION OF CERTIFICATE LIMITING 
PERSONS WHO MAY BE BENEFICIARIES HELD VALID. 


Where a benefit society is not prohibited by its charter or the law 
of the state in which such charter was granted from designating classes 
of persons who may be named as beneficiaries, a rule or law printed on 
the back of a certificate and expressly made a part thereof that only 
the husband or wife or persons related by consanguinity and dependent 
on the member shall be designated is binding and enforceable. 


(For other cases, see Insurance, Dec. Dig. § 771.) 


3. INSURANCE — BENEFIT SOCIETY WAIVED RULE AS TO 
BENEFICIARIES BY ISSUING CERTICATE DESIGNATING 
ESTATE. ETC. 


Though an application for insurance, made a part of the contract, 
provided that knowledge or information to officers of subordinate so- 
cieties should not be notice to the society, etc.. and though the certifi- 
cate did not name as beneficiary a person of the classes designated 
therein, the society could not compla‘n where it accepted the applica- 
tion and issued a certificate payab‘e to the member's estate, and accepted 
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payment of premiums with full knowledge that the insurance was so 
payable. as it waived its right to insist on the condition of the contract 
as to permissible beneficiaries. 

(For other cases. see Insurance, Dec. Dig. § 777.) 


Error from Superior Court, Fulton County; Geo. L. ‘Bell. Judge. 

Action by W. H. Gardner against the District Grand Lodge No. 18. 
Grand United Order of Odd Fellows of America, Jurisdiction of Georgia. 
Judgment for plaintiff, and defendant brings error, Affirmed. 


C. P. Goree, of Atlanta, for plaintiff in error. 
A. L. Etheridge and F. A. Hooper & Son. all of Atlanta, for de- 
fendant in error. 


THOMAS v. LOCOMOTIVE ENGINEERS’ MUTUAL LIFE & ACCI- 
DENT INS. ASS’N (HOPKINS et At., INTERVENERS). (No. 33542.) 


(Supreme Court of Iowa. July 14, 1921.) 
183 Northwestern Reporter 628, 


3. INSURANCE—BENEFICIARY HAS NO VESTED INTEREST IN 
CERTIFICATE RESERVING TO INSURED RIGHT TO 
CHANGE BENEFICIARY. 

Where the benefit certificate in a fraternal benefit association gave 
the insured the right to change the beneficiary, the designated beneficiary 
has no vested interest in the benefit. 

(For other cases, see Insurance, Dec. Dig. § 783.) 

4. INSURANCE— FRATERNAL BENEFIT ASSOCIATION MAY 
WAIVE PROVISIONS REGULATING METHOD OF CHANGE 
OF BENEFICIARY. 

A provision in the by-laws of a fraternal benefit association requiring 
insured, who could not surrender his certificate to have change of bene- 
ficiary made, to furnish an affidavit stating his reasons for failure to sur- 
render the certificate, was one for the protection of the association, and 
not of the former beneficiary and therefore could be waived by the asso- 
ciation. 

(For other cases, see Insurance, Dec. Dig. § 784[7].) 

5. INSURANCE— FORMER RENEFICIARY CANNOT RAISE 
QUESTION THAT CHANGE WAS NOT EXECUTED IN MAN- 
NER REQUIRED BY BY-LAWS. 

The beneficiary originally designated in a faternal benefit certificate 
cannot raise the objection that the change of beneficiaries attempted by 
the insured was not executed in the manner required by the by-laws of 
the association, where the association had waived those requirements. 


(For other cases, see Insurance, Dec. Dig. § 784[6].) 


6. INSURANCE— ASSOCIATION WAIVES OBJECTION TO THE 
METHOD OF CHANGING BENEFICIARIES BY PAYING 
MONEY INTO COURT. 

Where a fraternal benefit association paid into court the amount of 
the certificate which was claimed by the original beneficiary and also by 
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one whom the insured attempted subsequently to designate as beneficia- 
ry, to be paid by the court to the party entitled thereto, it thereby 
waived any objection jt could have raised to the failure of insured to 
furnish the affidavit required by the by-laws to accomplish the change 
of beneficiaries. 


(For other cases, see Insurance, Dec. Dig. § 784[7].) 


7. INSURANCE — INSTRUCTIONS AS TO CHANGE OF BENE- 
FICIARIES HELD TO WAIVE REQUIREMENTS OF BY- 
LAWS. 

Where the agent of a fraternal benefit association, in answer to a 
request by insured for information as to the method of changing the 
beneficiary, replied that insured must surrender the old certificate or 
give full explanation why he could not do so, he thereby waived the 
requirement of the by-laws that an affidavit stating the reasons for 
failure to surrender the old certificate should be made on forms pro- 
vided by the association. 

(For other cases, see Insurance, Dec. Dig. §$ 784[7].) 


8. INSURANCE — DIVISIONAL SECRETARY HELD AUTHOR- 
IZED TO WAIVE REQUIREMENTS FOR CHANGE OF 
BENEFICIARIES TO BE MADE THROUGH HIM. 

The divisional secretary of a fraternal benefit association who con- 
ducted all the association’s business with its members located within his 
division and through whom the members were required by the by-laws 
to make application for change of beneficiaries had authority to waive 
strict compliance with the requirement of the by-laws for effecting such 
change, especially where the association made no objections to his au- 
thority to waive such requirements, but paid the money into court to be 
distributed to the person entitled thereto. 

(For other cases, see Insurance, Dec. Dig. § 784[7].) 


9, INSURANCE — INSURED HELD TO HAVE DONE ALL HE 
COULD TO OBTAIN CHANGE OF BENEFICIARIES. 

Even though the provisions for change of. beneficiaries of a fra- 
ternal benefit association are to be strictly construed, there is a well- 
settled exception to the rule in the case where the beneficiary has done 
all that he could do to effectuate the change before his death, and where 
the insured had fully complied with instructions sent him by the com- 
pany’s officer to effectuate such change, he had brought himself within 
the exception. 

(For other cases, see Insurance, Dec. Dig. § 784[2].) 

10. INSURANCE—FRATERNAL BENEFIT ASSOCIATION CAN- 
NOT CREATE FUND FOR THOSE NOT WITHIN CLASS 
PRESCRIBED BY ORGANIC LAW. 

A fraternal benefit association cannot create a fund for the benefit 
of those not included within the class prescribed by the law under which 
the association was organized, regardless of where the insured resides 
or the contract was made, and the provisions of the law of its incor- 
poration cannot be waived by the association. 

(For other cases, see Insurance Dec. Dig. § 770.) 


11. INSURANCE—DIVORCE PREVENTS RECOVERY BY WIFE 
UNDER STATUTE PROHIBITING PAYMENT OF BENE- 
FITS EXCEPT TO DESIGNATED CLASS. 

Where the statute under which a fraternal benefit association was 
organized prohibited the payment of the benefits except to designated 
classes, including the wife of insured, the divorce of the wife design- 
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ated, as beneficiary precludes the payment of the benefits to her, though 
it would not have that effect if the statute merely prohibited the issu- 
ance of the certificate with benefits payable to others than the design- 
ated classes. 

(For other cases, see Insurance, Dec. Dig. § 793.) 


12, INSURANCE — DIVORCED WIFE CANNOT RECOVER AS 
AFFIANCED WIFE WITHOUT NEW DESIGNATION AS 
BENEFICIARY. 

Where the designated beneficiary was the wife of insured when the 
benefit certificate was issued, but had been divorced before the death of 
insured, and under the law governing the association was thereby pre- 
cluded from receiving the benefit as wife, she cannot claim it on the 
ground that she and insured had become engaged to remarry, and that 
vayment was permitted to an affianced wife unless she had been redesig- 
nated as beneficiary after the engagement. 

(For other cases, see Insurance, Dec. Dig. § 793.) 


13. INSURANCE — ADMINISTRATOR CANNOT CLAIM BENE- 
FIT PAYABLE TO DESIGNATED BENEFICIARY OF LAW- 
FUL HEIRS. 

Where a fraternal benefit certificate was payable to a designated 
beneficiary or the lawful heirs of insured, and the beneficiary was dis- 
qualified to receive the payment, the heirs are entitled thereto as benefi- 
ciaries, not by descent, and the administrator of insured has no claim 
to the proceeds of the certificate. 

(For other cases, see Insurance, Dec. Dig. § 795.) 


Appeal from District Court, Polk County; Geo. A. Wilson, Judge. 

The cause tried was to determine the ownership of the proceeds 
of a certificate issued by the defendant Insurance Association. The In 
surance Association paid the money into court on interpleading for de- 
termination between plaintiff and interveners as to the ownership. Plain- 
tiff claimed the fund as the original beneficiary. Intervener Margaret 
Barr Hopkins claimed the fund as the new beneficiary, alleging that in- 
sured had made a change of beneficiary from plaintiff to her, and also 
she claimed the fund as the only heir at law of the insured. Inter- 
vener W. T. Barr, administrator of insured’s estate, also claimed to be 
entitled to the insurance money. The facts appear in the opinion. Re- 
versed. 


Lee & Garfield, of Ames, and Bert B. Welty, of Nevada, Iowa, for 
appellants. 
W. H. McHenry, of Des Moines, for appellee. 
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CARTER et at. v. FLEGLE et AL. 
(Court of Appeals of Kentucky. June 24, 1921.) 
232 Southwestern Reporter, 621. 


5. INSURANCE — CREDITORS ENTITLED TO PROCEEDS OF 
LIFE POLICY ON PARTNER’S WIFE WITH PARTNER 
BENEFICIARY TO EXTENT OF PREMIUMS PAID BY 
PARTNER DURING FIRM’S INSOLVENCY. 

Where a partner during the insolvency of the partnership firm paid 
premiums on life policy insuring his wife, naming him as_ beneficiary, 
the creditors of the firm had a right to appropriate the proceeds to the 
extent of the sums so paid to the extinguishment of the firm’s indebted- 
ness. 

(For other cases. see Insurance, Dec. Dig. § 590.) 


Appeal from Circuit Court, Carlisle County. 
Action by J. E. Carter and others against E. C. Flegle and others. 
Judgment for defendants. and plaintiffs appeal. Reversed. 


J. Kelly Smith, of Clinton, and Jess Nickols, of Bardwell, for ap- 
pellants. 

J. D. Via, of Clinton, and John E. Kane and M. T. Sherburne, both 
of Bardwell, for appellees. 


CARPENTER v. KNIGHTS OF COLUMBUS. 
(Supreme Judicial Court of Massachusetts. Suffolk. June 30. 1921.) 
131 Northeastern Reporter, 863. 


1. INSURANCE — REDESIGNATION OF BENEFCIARY RE- 

VOKED BY MARRIAGE HELD VALID. 

Where the designation of a beneficiary under a benefit certificate 
was revoked by the member's marriage. but after his separation from 
his wife he again designated the former beneficiary, his mother, and 
such redesignation was permitted by the constitution of the order, and 
not in violation of any obligation restraining or attempting to restrain 
a change in beneficiary, the certificate naming the mother as beneficiary 
was valid. 


(For other cases. see Insurance, Dec. Dig. § 780.) 


4. INSURANCE — INSURED’S STATEMENT THAT WIFE 
WOULD HAVE INSURANCE HELD TO GIVE NO RIGHT AS 
AGAINST DESIGNATED BENEFICIARY. 


Where a benefit certificate designated the member’s mother as _ bene- 
ficiary. his statement to his wife, from whom he was separated, that the 
insurance belonged to her, as she was the beneficiary named, and that on 
his death she would receive the amount payable. gave her no right in the 
policy. where there was no agreement between the mother and the wife. 
and no knowledge on the part of the mother, or act done by her. render- 
ing it inequitable on her part to receive the proceeds. 


(For other cases, see Insurance, Dec. Dig. § 782.) 
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5. INSURANCE — HOLDER OF BENEFIT CERTIFICATE HAS 
NO INTEREST IN DEATH BENEFIT, EXCEPT POWER OF 
APPOINTMENT. 


The only interest of the holder of a benefit insurance certificate in ® 
the death benefit therein provided for is a limited power of appointment 
of the beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 773.) 


6. INSURANCE — DESIGNATED BENEFICIARY HAS EXPECT- 
ANCY, WHICH BECOMES VESTED ON INSURED’S DEATH. 


The person designated or entitled as beneficiary under a benefit in- 
surance certificate has an expectancy, which on the death of the insured 
becomes a vested right. 


(For other cases, see Insurance, Dec. Dig. § 783.) 


} ee from Superior Court. Suffolk County. Patrick M. Keating, 
udge. 

Action by Catherine Carpenter against the Knights of Columbus. 
which interpleaded Catherine M. Carpenter. Reported from the Su- 
preme Court after a finding for plaintiff. Judgment for plaintiff. 

The action was on a certificate of insurance on the life of plain- 
tiff’s son, designating plaintiff as beneficiary. The claimant interplead- 
ed by the society was the son’s widow. 


Francis Burke, Thomas J. Kenny, and Joseph P. Bell. all of Bos- 
ton, for plaintiff. 


E. M. Shanley, of Boston, for claimant. 


JENNEY, J. Dennis F. Carpenter was a member of the insurance 
class of the Knights of Columbus. There was issued to him on Novem- 
ber 7, 1895, a certificate of insurance by which the corporation bound 
itself to pay to his mother, Catherine Carpenter, a sum not exceeding 
$1,000 if she were his lawful beneficiary at the time of his death and if 
the policy were then in force. It was expressly provided that there 
should be no liability if the certificate had been surrendered and another 
issued. The assured reserved the right at any time upon due notice to 
change the beneficiary named in the certificate. 


On October 16, 1906, he married. It is conceded that the designation 
of his mother as beneficiary was thereby revoked. See Larkin v. 
Knights of Columbus, 188 Mass. 22, 73 N. E. 850. He separated from 
his wife in May, 1907, and thereafter lived with his mother and apart 
from his wife until his death in March, 1919. In October, 1907, he 
redesignated his mother as beneficiary, and in November of that year 
a new certificate was issued to him, which was in force until his death. 
Such redesignation was permitted by the constitution of the order. 


[1] On the terms of the report no question arises as to the validity 
of the second policy or as to the beneficiary named in it. Marsh v. 
American Legion of Honor, 149 Mass. 512, 21 N. E. 1070, 4 L. R. A. 
382; Anthony v. Massachusetts Benefit Association, 158 Mass. 322, 33 
N. E. 577. The right to revoke the designation of a beneficiary and to 
aoe another is clear. Kerr v. Crane, 212 Mass. 224, 227, 98 N. 

. 783, 40 L. R. A. (N. S.) 692. The issuance of the new certificate 
was not in violation of any obligation restraining or attempting to re- 
strain a change in beneficiary. 

The mother is the plaintiff in this action on the new certificate. The 
defendant admitted its liability and Catherine M. Carpenter, the. widow 
of the assured, is a party claimant. 











376 _ Insurance Law Journal, Vol. 58. [ Oct., 


The ‘defendant was incorporated under the laws: of -Connecticut. 
Under a statute of that state approved June 27, 1907, the persons who 
could be designated as beneficiaries were: 


“Heirs, blood relatives, husband, or wife of the member, desig- 
nated by such member as provided by the constitution and laws of said 
corporation or determinable by such constitution and laws.” Sp. Laws 
of Conn. 1907, c. 313. - 


By Special Laws of that State of 1917, chapter 421, it was further 
provided that beneficiaries might be named from among the following: 


“Wife of the member, relative by blood to the fourth degree,” and 
others connected by marriage, adoption or dependency. 

These statutes were in evidence. 

[2] The judge found for the plaintiff. This finding must stand un- 
less upon the facts it was unwarranted as matter of law. The wife 
contends that the mother is estopped to assert any rights under the cer- 
tificate. This question is considered on its merits and without regard 
to any procedural questions. The contention is based upon the fact that 
in August, 1907, the assured and the claimant had born to them a son 
who is still living; and upon the testimony of the claimant that she had 
supported herself and the child since her separation from the husband; 
and upon her further testimony that on the occasion of a visit by her 
to Boston in 1917, her husband informed her that the insurance belong- 
ed to her, as she was the beneficiary named in the certificate, and upon 
his death she would receive the amount payable because she had been 
both mother and father to his child. This was 10 years after the old 
certificate had been surrendered and the redesignation of the policy 
made. There was no evidence that the mother knew of the conversa- 


_ tion and there was evidence that she had given her son the money 


which had been used for the payment of premiums on the policy. 


[3-6] A short answer to this contention might well be made. The 
judge was not bound to believe the testimony of the wife as to this 
conversation. But if it be assumed that the conversation took place, it 
vested in the claimant no right in the policy. The only interest of the 
assured in the death benefit was a limited power of appointment which 
was exercised in favor of his mother. O’Brien vy. Massachusetts 
Catholic Order of Foresters, 220 Mass. 79, 107 N. E. 400. <A person 
designated or entitled as a beneficiary has an expectancy which on the 
death of the assured becomes a vested right. Marsh v. American Le- 
gion of Honor, supra; Anthony v. Massachusetts Benefit Association, 
supra; Ryan v. Boston Letter Carriers’ Mutual Benefit Association, 222 
Mass. 237, 110 N. E. 281, L. R. A. 1916C, 1130. There was no agree- 
ment between the plaintiff and claimant creating any right in the pro- 
ceeds of the certificate. Nor was there any knowledge on the part of 
the mother, or act done by her, which renders it inequitable on her part 
to receive the proceeds. The case is not like Kerr v. Crane, supra. 
See O’Brien v. Massachusetts Catholic Order of Foresters, supra. 

In accordance with the terms of the report judgment is to be en- 
tered for the plaintiff for $1,000. 


So: ordered. 
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MUTUAL LIFE INS. CO. OF NEW YORK v. SHOEMAKE, (No. 
21855.) 


(Supreme Court of Mississippi. July 11, 1921.) . 
89 Southern Reporter, 154. 


(Syllabus by the Court.) 


1, INSURANCE — WHEN CONTRACT OF INSURANCE -CON- 
SUMMATED STATED. 


In the absence of an agreement to the contrary, the acceptance of 
an application for insurance, when communicated to the insured, con- 
summates the contract, without an actual delivery of the policy; but, if 
the application expressly provides that the policy shall not become ef- 
fective unless and until delivered and received by the insured while in 
good health, the contract will nat be consummated until the policy is 
so delivered and received. 


(For other cases, see Insurance, Dec. Dig. § 136[1, 4].) 


2. INSURANCE — DELIVERY OF POLICY TO AGENT FOR DE- 
LIVERY TO INSURED NOT A DELIVERY; WHERE AGENT 
REFUSES TO DELIVER TO INSURED WHILE SICK. 


Where the application for insurance provides that the. policy shall 
not become effective unless and until delivered to and received by the 
insured while in good health, the policy, although executed by the in- 
surer and delivered to its agent, for delivery to the insured, does not 
become effective, if the agent declined to deliver it when called for, and 
the insured is then sick at a hospital, under the treatment of a phy- 
sician, and the insurer’s general instructions to its agent were not to 
deliver policies unless the applicant is in good health, and in case of 
change in the applicant’s health to return the policy. to the insurer, with 
a statement of facts, for instructions as to whether delivery should be 
made, and, if so, upon what conditions. 


(For other cases, see Insurance, Dec. Dig. § 136[4].) 


Anderson, J., dissenting. 


En Banc. 


Appeal from Circuit Court, Wayne County; J. D. Fatheree, Judge. 

Action by Belva Lottie Shoemake against the Mutual Life Insur- 
ance Company of New York. Judgment for plaintiff, and defendant 
appeals. Reversed and rendered. 


Fulton Thompson, and R. H. & J. H. Thompson, all of Jackson, and 
Frederick L. Allen, Jr., of New York City. for appellant. 


Stevens & Heidelberg, of Hattiesburg, for appellee. 


Situ, C. J. This is an appeal from a judgment awarding the ap- 
pellee a recovery on two insurance policies on the life of her deceased 
husband. The facts are that on March 6, 1906, Shoemake applied in 
writing to Edwards, a soliciting agent for the appellant, for two poli- 
ices of insurance for $1,000 each, payable to the appellee, his wife. 
This application among other things, provides: 

“The proposed policy shall not take effect unless and until the first 
premium shall have been paid during my continuance in good health, 
and unless also the policy shall have been delivered to and received by 
me during my continuance in good health.” 
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Edwards forwarded the application to the appellant's agent at Meri- 
dian, under whom he was working, who forwarded it to the appellant. 
On March 12th the policies were issued by the appellant and mailed to 
its agent at Meridian, accompanied by a letter reading as follows: 

“Referring to application No. 745, R. V. Shoemake, delivery of 
policy[ies] herewith is subject to referee’s requirements, and statement 
signed by applicant that he does not do any rafting or driving logs.” 

Paragraph 40, under the caption “Delivery of New Policies,” of 
a book of “Rules, Regulations, and Instructions,” issued by the appel- 
lant to its agents for their government in the transaction of its busi- 
ness, is as follows: 

“Not to be delivered—A policy must not be delivered, nor the initial 
premium accepted, unless the applicant is in good health and his occu- 
pation as stated in application remains unchanged. This rule applies, 
regardless of the fact that the premium may have been previously col- 
lected. In any case of change in the applicant’s health or occupation, 
the policy must be returned at once to the manager with a statement of 
facts, that he may ascertain from the company whether the policy should 
or should not be delivered, and, if delivered, upon what conditions.” 

On receipt of the policies the appellant’s Meridian agent forwarded 
them to Edwards at Laurel, Miss. Shoemake, who was an employee of 
the Warsaw Southern Lumber Company, told Edwards, when he applied 
for the policies, that if he was not at the lumber company’s camp, 
which was near Laurel, when the policies were ready for delivery, to 
leave them with Clayborn Bush, the lumber company’s paymaster. Ed- 
wards gave the policies to Bush for delivery to Shoemake on payment 
of the first premium. Bush held the policies for several weeks, at the 
expiration of which time, Shoemake having failed to call for them, he 
returned the policies to Edwards. On March 31st or April Ist, Shoe- 
make became ill with a throat trouble which the appellee and the wit- 
ness Holster, hereinafter referred to stated to be tonsilitis, and went to 
a hospital, where his throat was lanced, and where he died after re- 
maining there six days. A physician testified that tonsilitis is not of it- 
self a serious malady, but could become so by the tonsils becoming in- 
fected. After Shoemake had gone to the hospital) and after his throat 
had been lanced, Holster, a brother of the appellee, called on Edwards 
and asked for the policies, offering to pay the premium due on them. 
According to Holster, he was then asked by Edwards if Shoemake 
was sick, and he informed Edwards that Shoemake was sick with 
tonsilitis. According to Edwards, he was informed by Holster that 
Shoemake was dangerously ill with some kind of throat affliction. Ed- 
wards then declined to deliver the policies, and returned them to the 
appellant’s Meridian agent, who returned them to the appellant. Shoe- 
make’s employment did not require him to “do any rafting or driving 
logs”; but no statement to that effect, signed by Shoemake, was de- 
manded of Holster by Edwards. 

[1] One of the assignments of error brings under review the re- 
fusal of the court below to direct a verdict for the appellant. The 
ground on which this ruling is sought to be upheld by the appellee is 
that, the policies having been issued and forwarded to Edwards for de- 
livery, the contract of insurance was consummated and the policies be- 
came effective when the premium to be paid thereon was tendered by 
Holster to Edwards. In the absence of an agreement to the contrary, 
the acceptance of an application for insurance, when communicated to 
the insured, consummates the contrat without an actual delivery of the 
policy. Insurance Co. v. Herron, 56 Miss. 643. But in the case at bar 
the appellant’s acceptance of the application for insurance was not com- 
municated to Shoemake, and, in addition, the application expressly pro- 
vides that the policies should not become effective unless and until de- 
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livered to and received by Shoemake while in good health. Consequent- 
ly, unless they were so delivered and received, the policies did not be- 
come effective. 

[2] The contention of the appellee is that the delivery of the poli- 
cies by the appellant to its agent with instructions to deliver them to 
Shoemake is in law a delivery to Shoemake, subject only to the pay- 
ment by him of the premium thereon. It has been held, and we will 
assume for the sake of the argument, that the delivery of a policy by 
an insurer to its agent, with unconditional instructions to deliver it to 
the insured. is in effect a delivery to the insured; but this rule can af- 
ford the appellee no relief; for, leaving out of view the effect of Shoe- 
make’s illness would have had on the policies, had they been actually 
delivered to Holster by Edwards, and leaving out of view, also, the ap- 
pellant’s special instructions to its agent that the delivery of the policies 
“is subject to the referee’s requirements,” etc., the agent’s general in- 
structions were not to deliver policies “unless the applicant is in good 
health, and * * * in any case of change in the applicant’s health 
or occupation, the policy [ies] must be returned at once to the manager, 
with a statement of facts, that he may ascertain from the company 
whether the policy [ies] should or should not be delivered, and, if de- 
livered, upon what conditions.” 


Assuming that the only information given to Edwards by Holster 
relative to Shoemake’s illness was that Shoemake was ill with tonsilitis, 
nevertheless the fact is that Shoemake had then undergone a surgical 
operation upon his throat, and his condition was such as to require 
continued medical treatment. Whether this condition of Shoemake was 
correctly reported to Edwards or not is not material, for, had he in- 
quired further, he would have ascertained Shoemake’s actual condition, 
which was such as to make it the duty of Edwards, under his general 
instructions from the appellant, to return the policies to the appellant’s 
“manager, with a statement of facts, that he may ascertain from the 
company whether the policy [ies] should or should not be delivered, 
and, if delivered, upon what conditions.” 


Edwards’ refusal to deliver the policies to Holster was therefore 
correct; consequently they never became effective, and the request of 
the appellant for a directed verdict should have been granted. 


Reversed, and judgment here for appellant. 


ANDERSON, J. (dissenting). I am unable to bring myself to agree 
with the majority opinion that there should have been a directed ver- 
dict, and judgment for the appellant in the trial court. The application 
of the insured was accepted by the appellant, and policies issued in ac- 
cordance therewith, for delivery to the insured upon the following con- 
ditions (quoting from the application) : 


“The proposed policy shall not take effect unless and until the first 
premium shall have been paid during my continuance in good health 
and unless also the policy shall have been delivered to and received by 
me during my continuance in good health.” 


There is this provision in the policies: 

“This policy and the application therefor, copy of which is indorsed 
hereon or attached hereto, constitute the entire contract between the 
parties hereto.” 


Under this stipulaion in the policies and in the application therefor, 
any rules, regulations, or conditions are eliminated from consideration; 
and this is true as to any correspondence between the appellant and its 
agent in forwarding the policies for delivery. In order to complete the 
contract, it was only necessary for the insured to nay the first premium 
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while in good health. It is conceded that the first premium was ten- 
dered by the brother-in-law of the insured as his agent; but the court 
holds that, because of the fact that the insured was suffering with an 
attack of tonsilitis, the agent of appellant had the right to refuse to de- 
liver the policies. 

The question is whether or not, at the time the tender was made by 
the agent of the insured, he was in good health, in the meaning of that 
term as used in the policies and construed by the courts. The question 
as to what constitutes good health, as used in life insurance policies, is 
not a new one. Many courts have construed that provision. Good 
health in such policies means that the insured is not affected with any 
substantial attack of illness, or with any malady that has a bear‘ng on 
his general health. It does not mean perfect health, nor does it mean 
that the insured is free from any and all ailments, which do not ordi- 
narily result in death or seriously affect the soundness and _healthful- 
ness of the human system. In 4 Words & Phrases, p. 3122, the prin- 
ciple is stated thus and authorities cited to support it: 


“Slight troubles, temporary and light il!ness, infrequent and light 
attacks of illness, not of such a character as to produce bodily infirmity 
or serious impairment or derangement of vital organs, do not disprove 
the warranty of good health. In other words, the term ‘good health.’ 
when used in a policy of life insurance. means that the applicant has 
no grave, important, or serious disease. and is free from any ailment 
that seriously affects the genera] soundness and healthfulness of the 
system. Barnes v. Fidelity Mut. Life Ass’n, 43 Atl. 341, 342, 191 Pa. 
618, 45 L. R. A. 264 (citing 3 Joyce, Ins. § 2004); Goucher v. North- 
western Traveling Men’s Ass'n (U. S.) 20 Fed. 596, 598; Provident 
Sav. Life Assur. Soc. of New York v. Boyer (Ky.) 67 S. W. 827, 828; 
Hann v. National Union, 56 S. W. 834, 836, 97 Mich. 513. 37 Am. St. 
Rep. 365; McDermott v. Modern Woodmen of America, 71 S. W. 833, 
837, 97 Mo. App. 636. 


“The term ‘good health’ in a life insurance policy is comparative; 
and an assured is in good health unless affected with a substantial at- 
tack of illness threatening his life, or with a malady which has some 
bearing on the general health. It does not mean in perfect health; nor 
would it depend upon ailments slight, and not serious, in their natural 
consequences. Manhattan Life Ins. Co. v. Carder (U. S.) 82 Fed. 986, 
989, 27 C. C. A. 344; Galbraith’s Adm’r y. Arlington Mut. Life Ins. Co., 
etc., 75 Ky. (12 Bush) 29, 39; Mason’s Benefit Society v. Winthrop, 85 
Ill. 537, 541; Maine Benefit Ass’n v. Parks, 16 Atl. 339, 340, 81 Me. 79, 
10 Am. St. Rep. 1102, 1104, 97 Me. 176.” 


At the time the brother-in-law of the insured tendered the premium 
and demanded the policies of the agent of appellant, the insured had an 
attack of tonsilitis and was in a hospital, and on that day, or the day 
before, his tonsils had been lanced, and six days thereafter he died, sup- 
posedly from an infection. Dr. Lomax testified that tonsilitis was not 
a serious ailment—in fact, not any more serious than an aching tooth 
with pus-at the root of it—but might become serious from the enter- 
ing of some infection. If, in the: meaning of the application and the 
policies, the insured was in good health when this tender was made, that 
completed the contract, and he was entitled to the policies, notwithstand- 
ing he died six days afterwards. Under the evidence in this case it 
seems plain that the question whether he was in good health, or not, 
when the tender was made, was a question for the jury, and not the 
court. 
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PARKER vy, ZTNA LIFE INS. CO. (No. 21783.) 


(Supreme Court of Missouri, Division No. 1, June 6, 1921. Motion for 
Rehearing or to Transfer to Court En Banc Denied July 11, 1921.) 


232 Southwestern Reporter 708. 


1. INSURANCE —VALIDITY OF SUICIDE CLAUSE IS GOV- 
ERNED BY LAW WHERE PARTIES RESIDED AND POLICY 
WAS DELIVERED. 


A clause against liability of insurer in the case of suicide within one 
year from the issuance of the policy, which is not prohibited by statute in 
the state in which the parties resided and where the policy was made and 
delivered and the insured died, is binding, since the policy is governed by 
the law of that state. 


(For other cases, see Insurance, Dec. Dig. § 445[1].) 


2. INSURANCE—LIFE INSURER HAS BURDEN OF PROVING 

INSURED COMMITTED SUICIDE. 

In an action upon a life insurance policy, where the manner of death 
was not material, the burden is on the insurer to prove that insured com- 
mitted suicide under circumstances defeating liability under the terms of 
the policy. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 


3. INSURANCE—“SUICIDE” INVOLVES DESIGN TO TAKE OWN 

LIFE. ; 

Though a clause relieving insurer from liability if the insured com- 
mitted suicide while sane or insane is valid, yet the common-law defini- 
tion of suicide was the act of designedly destroying one’s own life by a 
person of years of discretion and of sound mind, and, in order to be sui- 
cide at all, the death must have been designedly, and not accidentally, in- 
flicted upon himself by deceased. 

(For other cases, see Insurance, Dec. Dig. § 446.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Suicide.) 


4. INSURANCE — CIRCUMSTANTIAL EVIDENCE DOES NOT 
CONCLUSIVELY SHOW SUICIDE UNLESS IT EXCLUDES 
EVERY OTHER REASONABLE HYPOTHESIS. 


In an action on a life insurance policy, where the defense is suicide, 
and the evidence is wholly circumstantial, the court cannot declare suicide 
as a matter of law unless the circumstances exclude every reasonable hy- 
pothesis except suicide. 


(For other casse, see Insurance, Dec. Dig. § 668[12].) 


5. INSURANCE -—EVIDENCE OF BENEFICIARY’S. ADMISSIONS 
DENIED BY HER DO NOT AUTHORIZE RULING INSURED 
COMMITTED SUICIDE. 


In an action on a life, insurance policy, where the defense was sui- 
cide by insured, evidence that the beneficiary had admitted that insured 
committed suicide does not authorize the court to find suicide as a matter 
of law contrary to the rule applying where the evidence was wholly cir- 
cumstantial, if the beneficiary denied making the admissions. 


(For other casse, see Insurance, Dec. Dig. § 668[12].) 
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6. INSURANCE—CONCLUSIONS OF BENEFICIARY FROM CIR- 
CUMSTANCES DO NOT ADD TO WEIGHT OF CIRCUM- 
STANCES. 


In an action on a life insurance policy, where the evidence of suicide 
was circumstantial, statements by the beneficiary in making proof of death 
under other policies that insured committed suicide, which were merely 
her conclusions from the circumstances, do not add to the weight of those 
circumstances as evidence. 


(For other cases, see Insurance, Dec. Dig. § 665[6].) 

7. INSURANCE—WEIGHT OF ADMISSIONS BY BENEFICIARY 
WHEN SHE WAS HYSTERICAL IS QUESTION FOR JURY. 
The weight to be attached to admissions made by the beneficiary that 

the insured had committed suicide, which the evidence showed were made 

by her when she was in an extremely hysterical condition, is a question 
for the jury. 


(For other casse, see Insurance, Dec. Dig. § 668[12].) 


8. INSURANCE—CIRCUMSTANTIAL EVIDENCE HELD NOT TO 
SHOW CONCLUSIVELY INSURED SHOT HIMSELF DE- 
SIGNEDLY. 

In an action on a life insurance policy, where the defense was suicide, 
evidence that the insured, when his wife attempted to take the pistol from 
his hand, ran from her into a pantry and closed the door between them, 
immediately after which the shot was fired which took effect near the 
center of his forehead and killed him, held not to show as a matter of 
law that the shot was fired intentionally, and not accidentally. 

(For other casse, see Insurance, Dec. Dig. § 668[12].) 


9. INSURANCE— EVIDENCE OF CIRCUMSTANCES REMOVES 
PRESUMPTION OF LAW AGAINST SUICIDE, BUT NOT 
PRESUMPTION OF FACT. 

While there is no presumption of law against suicide, after all the 
circumstances attending the death of insured have been shown by evidence, 
so that the court could not instruct the jury as to such presumption, the 
jury, in weighing the evidence, and the court, in deciding whether a jury 
question was raised, can give weight to the presumption of fact against 
suicide based on the love of life which is the strongest instinct of a human 
being. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 


10. INSURANCE—INSTRUCTION FOR PLAINTIFFS ADMITTING 

UNCONTROVERTED ISSUES HELD NOT ERRONEOUS. 

In an action on a policy of life insurance, where the only defense was 
suicide, an instruction directing verdict for plaintiff if the jury found the 
premiums had been paid and the proof of loss waived by the company, un- 
less they further found that insured committed suicide, was not erroneous 
when considered with instructions on behalf of defendant ‘directing a ver- 
dict for it if the jury found suicide, nor as diverting the jury's minds from 
the only controverted issue. 


(For other cases, see Insurance, Dec. Dig. § 669[11].) 


Appeal from Circuit Court, Jackson County; Thomas J. Seehorn, 
Judge. 

Action by Susan A. Parker against the Aitna Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 
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J. C. Rosenberger and McVey & Freet, all of Kansas City, for ap- 
pellant. 

Haff, Meservey, German & Michaels and Humphrey, Boxley & Reeves, 
all of Kansas City, for respondent. 


SMALL, C. I. This was a suit to recover $20,000 and interest, the 
amount of a life insurance policy issued by the defendant company, July 
11, 1914, upon the life of Carl S. Parker, in favor of his wife, Susan A. 
Parker, the plaintiff. The policy was issued in the city of Los Angeles, 
Cal., where the insured and his family then resided. The insured died 
from a gunshot wound at his home in Los Angeles on February 10, 1915. 

The answer was, first, a general denial, and that the insured committed 
suicide in contravention of a provision in the policy “that, if said Carl S. 
Parker should within one year from July 11, 1914, the date of the policy, 
commit suicide, while sane or insane, then said policy should be null and 
void, and defendant should not be liable thereunder; that on February 10, 
1915, within said one year from the date of the policy, the said Carl S. 
Parker did commit suicide by firing with his own hand a bullet from his 
pistol into his brain.” There was a further allegation in the answer that 
under the laws of California, where the contract was made and assured 
and beneficiary lived, and where the assured died, such clause in the policy 
against suicide, sane or insane, was valid, and a breach thereof avoided the 
policy; also that a part of the premium, $540.40, remained unpaid. 

The reply put the affirmative defenses in issue. 

The plaintiff offered the policy in evidence, a premium receipt, show- 
ing that the premium was paid until the 11th day of Januaray, 1915. The 
next premium was due the next day after insured’s death.) Defendant’s 
counsel then admitted the insured’s death, and that defendant was making 
no point that notice of death was not given in due form. Piaintiff also in- 
troduced in evidence a letter from defendant, dated May 8, 1916, stating 
that defendant did not forward any blanks upon which Susan A. Parker 
could make proof of the death, for the reason that the policy had beceme 
absolutely null and void by reason of the suicide of the insured. Plaintiff 
then rested. 

Defendant th€n introduced its evidence, after which plaintiff offered 
evidence in rebuttal. 

The salient facts which the evidence tended to prove are substantially 
as follows: The insured was about 38 years of age, married, had three 
children, two girls, 7 and 8 years old, and a boy 11 years. He had lived 
in Los Angeles about 8 years. His home life seemed to be of the hap- 
piest. He was a most kind and affectionate son, husband, and father. He 
was in good health, and a fine specimen of man, full of life and energy, 
his associates testifying to his great capacity for work, his kindliness to 
and thoughtfulness of others, and that he was about the “best salesman in 
Los Angeles.” But he was a “good fellow,” and sometimes addicted to 
drink, but not enough to make any impression on his health or strength. 
He was, in other respects, a man of good habits and orthodox in religious 
belief. He was in the wholesale plumbing supplies business, which had 
prospered until within a comparatively short time before his death, when, 
on account of the World War, business had fallen off, and he and his 
associates had considered the advisability of buying or selling out to a 
competitor. He left home on the morning of his death, February 10, 1915, 
in his usual happy and cheerful frame of mind to meet such competitor. 
They were together negotiating all day, and the result was that his com- 
pany agreed to buy out the other company, and to pay them the inventory 
price of their goods, about $40,000, in equal payments, in 3, 6, 9, and 12 
months after date. The deal was closed some time in the afternoon. In 
the meantime they had taken lunch together and also quite a number of 
drinks of intoxicating liquor. Defendant’s evidence tends to show they 
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took more drinks afterwards, perhaps as many as eight or nine up to about 
6 o’clock that evening, when Parker accompanied Col. Lally, president of 
the competing concern, which they had bought out, to his train for San 
Francisco, where he resided. At that time Parker was somewhat “lit up,” 
as Col. Lally testifies, but went with him to his car and tapped on the car 
window and waved him good-bye in the best of spirits. As he left the 
depot, Parker became somewhat playful and jostled one of the “red 
caps”, who became angered, and Parker gave him a dollar to make amends. 
From the depot, he was driven to a hotel, where he got shaved, and from 
there started home in a taxi but stopped on the way at the California 
Club, where he drank some champagne, and his friend Leeds, who de- 
clined to drink with him, suggested to him to take a room and rest a 
while before going home so he could be sobered up a bit. But he re- 
fused, and, with the assistance of his friend, got into a taxi and drove 
home, where he arrived about 7:20 p. m. He and Mrs, Parker had ac- 
cepted an invitation to dine that evening at the house of a friend at 7 
p.m. Mrs, Parker was dressed and waiting and watching for him when 
the taxi arrived, and met him at the curb. She observed that he had been 
drinking, and said to him that it was too late to keep their engaegment 
for dinner. The taxi driver says she upbraided him in a somewhat angry 
manner, while she says she only requested him to alight and go into the 
house with her, when he insisted on going to dinner to their friend’s house 
“as he was.” What happened afterwards is graphically descibed by appel- 
lant’s learned counsel in their brief as follows: 

“She after a time persuaded her husband to get out of the taxi and 
into the house. He took off his coat and hat in the hall. They went up- 
stairs into their bedroom, and she turned to the telephone in the room to 
call her friends and cancel the engagement. While at the phone she 
turned and saw her husband standing in front of the chiffonier looking 
into the mirror. He held a revolver in his right hand, a pistol which he 
had placed in the chiffonier drawer on an occasion some two or three 
weeks before. She screamed, rushed to her husband, snatched the re- 
volver from his hand, and ran with it into the hallway. He followed; 
overtook her in the hall; caught hold of her roughly and threw her down. 
In the struggle for possession of the revolver she managed to toss it over 
the banisters onto the stair landing below. Parker imméeUiately let go his 
wife and ran to the stairway to secure the revolver. In his haste or owing 
to the struggle he slipped or lost his balance and slid down the stairs on 
his back, feet in the air, bringing up on the landing on top of the revolver. 
Attracted by the screams of Mrs. Parker, a maid (Anna Williamson) ran 
from the rear into the front hall downstairs. She saw Parker fall, saw 
him get up, pick up the revolver and come rapidly down, and, thinking he 
needed assistance, she started toward him, but he pointed the gun toward 
her. She saw the revolver, saw his flushed face, set features, and staring 
eyes, and she instinctively screamed and ran. Parker came on. The wife 
followed. He turned with the pistol and threatened her, but she still came 
on. He ran out from the hall and into the dining room, she chasing him, 
running as fast as she could. He went on through a swinging door into 
the pantry. The door came to and she could not pass. She pounded on 
the door frantically with her fists; an instant, and then the shot. She 
pulled open the door, leaned over the fallen body of her husband, saw a 
bullet hole marked with powder burns in the middle of his forehead, saw 
the revolver loosely in his right hand, saw that her usband was gone, and 
fled, screaming, to the neighbors.” 

The only other witness who saw Parker just before the tragedy was 
the maid, Anna Williamson, a witness for the defendant, who testified: 

“When I arrived at the front hallway I saw Mr. Paraker on top of 
the stairway, and he fell just as I came. He fell on the top stairs and 
fell to the second landing from the bottom. He slid down the stairs on 
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his back. On reaching the landing he picked up something. At first it 
looked to me like a piece of wood, and I ran towards him and tried to 
help him down, and I saw it was a revolver, and I ran back to my room 
again. Mr. Parker didn’t say anything. I was frightened because I knew 
Mr. Parker was in a condition he didn’t know what he-was doing because 
of liquor, and I ran because I was afraid he might do bodily harm to me. 
Mr. Parker was not like himself. He looked like a man under the influ- 
ence of liquor. His eyes were very staring and face very red. I had 
never seen him in that condition before; No; he didn’t point towards his 
face. The revolver was more direct at me, but I don’t think he intended 
to point at—he just held it that way. I don’t know whether he intended 
pointing at anything or not; he was not pointing in any way towards me. 
Well, think the way he held it it was more pointing to the ceiling. Could 
not tell correctly what he was pointing at, My thought was he was car- 
rying the revolver very carefully as he went out through the hall, holding 
it up so that it was not pointed at anybody, but rather holding it up so that 
it was out of the way so that it could! not hurt me or him or anybody 
else. This is the way it appeared to me.” 

“Q. I will ask you if Mrs. Parker did make the statement to you that 
she thought her husband had committed suicide because he was temporarily 
insane; did she make that statement to you? A. Yes. I think it was the 
very first evening, when I was undressing her. When she made these 
statements she talked as a sane person, but was very excited and nervous.” 


Shortly after his death several neighbors and others arrived, and they 
testfied for defendant as to the position and condition of the body. One 
(Mr. Huntsberger) said that there was a bullet hole a trifle to the right 
of the center of the forehead, and a great deal of blood on the pantry and 
dining room floors. The bullet hole was midway between the hair line 
and the eyebrows, and there was a slight blackened appearance in the vi- 
cinity of the bullet hole which seemed due to powder burns. The revolver 
was lying on the floor near his right hand. One chamber was exploded, 
and the others all loaded. He was lying partly on the left side of his face 
and body, not quite flat on his face or chest, but more on his chest than 
his side, his face mostly inclined towards the floor. His right arm seemed 
to be a little out, from his body. He seemed to be lying partly on his left 
arm. Witness had an indistinct recollection that there was an aperture on 
the ohter side of his head towards the base of the brain, but was not clear 
about that. 

Another witness for defendant (a police officer) said: He was lying 
on his back, his head holding the swinging door between the dining room 
and pantry open four or five inches, and the revolver lay in his open right 
hand with the handle between the thumb and forefinger. The bullet hole 
was in the right temple, and the wound looked like a powder burn. The 
revolver was a double-action, hammerless revolver. “You pull the trigger 
and it cocks itself, and you pull further and it discharges; by pulling the 
trigger it would cock and then fire. One movement back cocks and dis- 
charges it.” He could smell liquor very prominently about the body. 

Another witness for defendant (Dr. Smith) said that the bullet hole 
was in the forehead; did not remember the exact location, but it was in 
the forehead between the hair line and the eyebrows and between the two 
temples. 

As to the admissions of Mrs. Parker that her husband committed sui- 
cide, testified to by defendant’s witnesses: The maid (Anna Williamson) 
said that after Parker’s death, the same night, Mrs. Parker told her she 
took the revolver away from him bcause she thought he would kill him- 
self; that he was standing in front of the chiffonier looking-glass, and 
she thought he was going to kill himself right there, and that he looked 
in the glass to see where fo point the revolver. 
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Three neighbors (the Huntsbergers) testified that Mrs. Parker, when 
they arrived shortly after the occurrence, kept repeating, Oh! Why did 
he do it? Oh! Why did he do it?” But they all say, in effect, that she 
was in an hysterical condition. The maid says she was very much dis- 
turbed up to the time of the funeral, and then she collapsed, and was in 
bed, and was not herself until May following, but that, when she made the 
statement that she thought her husband was going to kill himself, she 
looked like a sane person, but was “very much excited and nervous.” 

Defendant also introduced in evidence proofs of death made to the 
Penn Mutual Insurance Company, dated March 2, 1915, signed and sworn 
to by Mrs. Parker, which stated that the cause of death was suicide, and 
had attached thereto the certificate of the attending physician, Dr. Guy 
Cochran, stating that the deceased died by his own hand, and that he be- 
lieved it must have been an acute mania, also stating that deceased always 
appeared well, but had been working very hard, and that he had been told 
by his wife that he had been worried about his health and suffering from 
severe headaches and sleeping badly. There was also attached to this 
proof of death a copy of the coroner’s verdict, which stated the coroner 
found from the testimony adduced before him that Parker came to his 
death by a “gunshot wound in the head, suicidal.” 

Paul D. Robinson testified for defendant that he was the funeral di- 
rector and called the next morning; that he had difficulty in getting Mrs. 
Parker to talk; about all she would say at first was, “What did he do it 
for?” That afterwards he understood her to say that he picked up the 
gun and said, “Well, I’ll end it all,” or words to that effect; that she was, 
however, “exceptionally hysterical, and was in a very, very nervous con- 
dition, and did not act like herself at all.” She told him that her husband 
had been examined by some physician, who told deceased he had a cancer 
or something. But the witness examined the body, and there was no sign 
of cancer, nor was it an alcoholic body. 

Mr. Baker, a friend of the family, testified for plaintiff that Mrs. 
Parker told him that Parker had killed himself, but she did not use the 
word “suicide.” 

Mrs. Baerthlein testified for defendant that she was there the night of 
Parker’s death, and Mrs. Parker was very hysterical. 

The plaintiff, Susan A. Parker, testified in her own behalf in rebuttal. 
We have detailed, in substance, the greater part of her testimony in the 
extract which we have heretofore made from the statement contained in 
appellant’s brief. But there are some additional matters in her testimony 
bearing on the case. She said: 

“There was no blood on the inside of the pantry door, the side he 
was on. It was so far up from the bottom of the door that when the cook 
washed it off she had to reach up.” (Parker was 6 feet and 1% inches 
tall.) 

She had a trained nurse the night of Parker’s death to take care of 
her. She did not remember any conversation that occurred that night. 
“Oh! I don’t know what I said.” She went to the funeral in an auto- 
mobile, but was not out of it, and was carried into the automobile. She 
was in bed after the funeral, and had a trained nurse until about April 1st. 
All she knows of her physical and mental condition during that time is 
that she didn’t know much. Asked about her condition at the time of the 
proofs of death to the Penn Mutual Insurance Company, dated March 2, 
1915, introduced in evidence by the defendant, she said: 

“At that time I couldn’t have read anything that was given me. My 
nervous condition was such that I couldn’t read. I did not read anything; 
I couldn’t. I do not know whose writing this is upon here (indicating the 
Penn Mutual Insurance Company’s papers). It is not my writing. I did 
not authorize any person in the world to make those entries here. I mean 
this writing above my signature. IT never authorized Dr. Guy Cochran to 
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make entries in this document which purport to have been made by him 
under the heading ‘Attending Physician’s Certificate. I never saw this 
writing (Penn Mutual Insurance Company’s proofs of death) until now. 
Never authorized any one to make any attachments (to said papers). Dr. 
Cochran was not at my home prior to March 2, 1915, or prior or subse- 
quent to March 1, 1915. I never told Dr. Cochran or Mr. Baerthlein or 
anybody else that my husband committed suicide. If I had known that 
any such statement was in there, I would not have signed that document. 
* * * T never saw Dr. Cochran that I didn’t ask him to please get Carl 
not to work so hard. Mr. Parker did not have any cancer, * * * Mr. 
Parker did not appear to be worried about anything, nothing special; he 
always took business seriously.” She ran after Parker, she supposed, 
from instinct. “I didn’t think a man who had even one drink had any 
business with a revolver in his hand. Q. You thought there was a situa- 
tion of danger? A. Naturally, when you see a man with a revolver in his 
hand, he is not doing it for pastime.” “I signed several papers when I 
was ill; I didn’t know what they were. I stayed in bed and had a physi- 
cian, Dr. Guy Cochran. He. had been our physician for a long time since 
we went to Los Angeles. He was one of the best-known physicians in 
Los Angeles. Don’t remember of making a claim on the Penn Mutual, 
but remember there was a policy in that company.” 


Mrs. Parker further testified that Parker never said a word from the 
time he left the taxicab until his death. The maid (Anna Williamson) 
says he never said a word while she saw him, but “kept his lips closed 
tight.” 

The probate court records showed that his estate was a little more 
than solvent; paid all his debts, some $18,000, in full (except about $1,000) 
due his wife); paid some $2,400 to his family, and about $1,200 admin- 
istrator’s fees and attorneys’ fees. There were uncollected assets of un- 
known value turned over to the wife to apply on balance due her. 

There were some objections to the admission and refusal of testimony, 
which will be referred to in the opinion. 


At the close of the testimony the defendant requested the court to 
instruct the jury “that, under the law and the evidence, your verdict must 
be for the defendant,” which the court refused. 

The court gave the following instructions for the plaintiff: 


“T. The court instructs the jury that, if you find and believe from the 
evidence in this case that the policy in evidence was issued to Carl S. 
Parker, and that all premiums required by said policy to keep said policy 
in force until February 11, 1915, had been paid, and that Carl S. Parker 
died February 10, 1915, and that defendant refused to furnish to plaintiff 
forms for proofs of death and denied any liability on the policy, then you 
must find a verdict for plaintiff for the face amount of said policy ($20,- 
000), less the sum of $540.40 (the amount of two quarterly premiums), 
upon which balance you should compute interest at the rate of 6 per cent. 
per annum from such date of the denial of liability, if you so find, unless 
you should further find and believe from the evidence that Carl Parker 
committed suicide, and upon that question the court instructs you that the 
burden of proof is on defendant to prove that he did commit suicide. By 
burden of proof as used in this instruction is meant the greater weight of 
the credible testimony in the case. 

“II. The court instructs the jury that you are the sole judges of the 
credibility of the witnesses and the weight to be given to their testimony.” 

At the request of the defendant, the court gave the following instruc- 
tions : 

“(3) In instructing you as to the law of this case, the court admon- 
ishes you that you have an important duty to perform in carefully weigh- 
ing and considering the evidence and applying the law as it shall be given 
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to you in the instructions. You will fail in your duty if you should not 
look to all the proof and consider it fully, fairly, and impartially, and with 
but one purpose, namely, to arrive at the truth and todo equal and impar- 
tial justice, looking only to the law and the proof. You should not allow 
yourself to be influenced by the fact there is an individual on one side 
and an insurance company on the other, and it is your duty to put out of 
your minds any feeling of sympathy, prejudice, or partiality for one side 
or the other. Their rights are equal and the same under the law, and the 
jury should remember nothing, but the law and the evidence are to deter- 
mine the issues involved. You should satisfy yourselves, before returning 
a verdict, that you fully understand the law and the proof. upon which you 
base your verdict, as your oath places upon you the duty of finding and 
returning a verdict according to the law and the evidence, and that alone. 
The rights of the parties under the issues made are submitted to you for 
your honest determination, and you should weigh and consider all the 
questions submitted without any feeling of prejudice or partiality one way 
or the other, and with an honest purpose to reach a correct conclusion un- 
der the law and the proof. No juror should assent to a verdict that he 
does not conscientiously believe a correct one according to the law and 
the proof. You should discuss among yourselves the matter submitted dis- 
passionately and with minds open to reason and conviction, after the argu- 
ment of counsel has been heard, without getting up unreasonable antag- 
onism that might interfere with a just, fair, and proper consideration of 
the case. If any juror should happen to know any fact bearing upon this 
case, either directly or indirectly, he should not act upon it nor communi- 
cate it to his fellow jurors. The law requires you to discuss and rely 
alone for your verdict upon the sworn testimony adduced and under the 
law as given you in these instructions. 

“(4) The court instructs the jury that by the policy sued on it was 
agreed between Carl S. Parker and detendant that the policy would be null 
and void if he, the said Carl S. Parker, should commit suicide, while sane 
or insane, within one year from the date thereof, and such agreement, un- 
der the law of this case, is binding on the plaintiff in this suit. Therefore, 
if you believe from the evidence that said Parker committed suicide, while 
he was either sane or insane, then plaintiff is entitled to nothing under the 
policy, and your verdict must be in favor of the defendant. 

“(5) If you believe from the evidence that Carl S. Paraker, for the 
purpose of ending his life, fired a pistol bullet into his brain and killed 
himself, then under the law it is your sworn duty to retutn a verdict in 
favor of the defendant, whether you believe he was sane or not at the 
time of the act.” 


The jury returned a verdict for plaintiff for $22,602.33, which was the 
full amount of the policy, less $540.40 unpaid on the first year’s premium 
and set up in the answer. 

Defendant’s motion for new trial being overruled, it appealed to this 
court. 

[1] II. It is not disputed that the provision in the policy that it should 
be void in case the insured commited suicide was a valid provision, be- 
cause the substantive rights of the parties are governed by the laws of 
California, where the parties resided, the policy was made and delivered, 
and the insured died, and there was no statute in that state prohibiting or 
making void such a provision in the policy. Prentiss v. Ins. Co., 225 S. W. 
695 (this court). 

{2, 3] IIT. But he burden of proof that insured committed suicide was 
upon the defendant. Suicide was an affirmative defense and was neces- 
sarily so pleaded by defendant. The suit was on an ordinary life policy, 
and not upon an accident policy. So that the manner of the death of the 
insured, that it was not accidental, but designedly by suicide, was incum- 
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bent upon the defendant to allege and prove. In the Century Dictionary, 
“suicide” is defined: “1. The act of designedly destroying one’s own life,” 
and that, “to constitute suicide at common law, the person must be of 
years of discretion and of sound mind.” But no question is raised as to the 
sanity of the deceased at the time of his death, nor as to the validity of 
the provision that suicide, sane or insane, should avoid the policy. Still, 
in order to be suicide at all, death must have been designedly, and not 
accidentally, inflicted upon himself by the deceased. These propositions are 
not disputed by either party and are simply referred to to show that they 
are assumed to be true in the consideration and decision of this case. 

A. In view of the burden of proof being upon the defendant to prove 
suicide, sane or insane, under the facts and circumstances in the record in 
this case, we cannot rule that, as a matter of law, such defense was made 
out, and that the lower court erred in not instructing the jury to return 
a verdict for the defendant. 

[4] In this case the evidence as to the manner of the insured’s death 
is wholly circumstantial, and it is well settled in this state that, where the 
evidence is wholly circumstantial, suicide cannot be declared by the court, 
as a matter of law, unless such circumstances exclude every reasonable 
hypothesis except suicide. Brunswick v. Standard Ins. Co., 278 Mo. 154, 
213 S. W. 45, 7 A. L. R. 1213; Reynolds v. Casualty Co., 274 Mo. 83, 201 
S. W. 1128; Prentiss v. Ins. Co., 225 S. W. 695; Andrus v. Accident 
Ass’n, 223 S. W. 70. 

[5-7] IV. But learned counsel say that the evidence in this case is not 
all circumstantial, because there is evidence that plaintiff herself admitted 
that insured committed suicide. The answer to this is that she denied that 
.she ever told any one that he committed suicide. Furthermore, her ad- 

missions to that effect in the proof of death to other companies and other- 
wise, if made, were but conclusions from the circumstances surrounding 
insured’s death stated by her; but, such circumstances being also before 
the jury, here conclusions were not absolutely binding upon the jury, and 
it was the duty of the jury to arrive at the ultimate fact as to whether or 
not insured did commit suicide from all the facts and circumstances in 
evidence, including as one of the circumstances the admissions, if any, 
so made by the plaintiff. The weight to be attached to such admissions, in 
view of her condition, mental and physical, at the time she witnessed the 
details of the tragedy and when she is said to have made such admissions, 
was also a matter for the jury. In this connection what is said by Justice 
Brewer in Supreme Lodge v. Beck, 181 U. S. loc. cit. 56, 21 Sup. Ct. 534, 
45 L. Ed. 741, is apposite: 

“The plaintiff in her proofs of loss stated that the deceased came to 
his death by suicide, and to that effect was the verdict of the coroner’s 
jury. With respect to this matter the court charged that there was no 
estoppel, that the plaintiff could explain the circumstances under which she 
signed the statement, and that while, standing, alone, it would justify a 
verdict for the defendant, yet, if explained and the jury were satisfied that 
the death did not arise from suicide, she was not concluded by this declara- 
tion. We see no error in his ruling. None of the elements of estoppel 
enter into the declaration. The condition of the defendant was not 
changed by it, and if under a misapprehension of facts she made a state- 
ment which was not in fact true, she could explain the circumstances un- 
der which she made the statement and intreduce testimny to establish the 
truth.” 

So that all the evidence as to whether or not the deceased committed 
suicide was circumstantial. 

[8] V. Such being the case, can it be said that all reasonable men 
would agree that the undisputed facts and circumstances in this case ex- 
clude every reasonable hypothesis except suicide? Or, as stated in the 

Brunswick Case, 278 Mo. loc. cit. 173, 213 S. W. 45, 7 A. L. R. 1213, are 
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they “such and of such weight as to negative every reasonable inference 
of death by accident”? Tested by that rule and by precedents in this 
state, we must answer in the negative. 

There was no evidence of previous threats of suicide and no motive 
for it in his family or business relations. He had in fact that very day 
consummated the purchase of a competing establishment, which gave his 
business, which had begun to languish, owing to the World War, a new 
lease of life. This shows his intention to press forward in the race of life 
with more energy, courage, and confidence than before. Upon the con- 
summation of this deal, probably in celebration of it, he overindulged in 
the flowing bowl and lost control of himself and his actions. He said no 
word and never aimed the pistol at himself from the time he entered the 
house until he entered the pantry. The pantry door shuts out from view 
the exact manner in which the pistol was discharged, and prevents any 
definite knowledge from reaching us whether he did or did not commit 
suicide. It is mere speculation, but the circumstances of the blood on the 
pantry door about even with his head, that the wound was in the center 
of the forehead, and not in the right temple, are consistent with the pistol, 
which needed no cocking, but only a pull on the trigger to explode it, go- 
ing off accidentally, while he in his unsteady mental and physical condi- 
tion obstructed his wife’s entrance to the pantry by holding or trying to 
hold, with the pistol in his hand, the swinging and swaying door against 
her, and upon which she was pounding with her fists. 

But appellant’s learned counsel insist that, because Mrs. Parker made 
frantic efforts to secure the weapon, and he apparently made equally frantic 
efforts to take it from her and secured it against all her efforts and 
protestations, it is conclusive to reasonable minds that he intended to se- 
cure it for the purpose of committing suicide. This leaves out of the 
problem the important feature that he was intoxicated and all antecedent 
circumstances, as well as the strong presumption of fact against suicide. 
In his hilarious condition at the railway station he playfully, but perhaps 
roughly jostled the “red cap,” and assuaged his wounded feelings with a 
dollar. Who can prophesy what vagaries or rough, reckless, or wild 
pranks he might indulge in when he reached home after drinking more 
champagne at the California Club? Nor is the fact that the plaintiff pur- 
sued him frantically to take the revolver from him conclusive that she even 
thought he would commit suicide; that is, designedly and purposely take 
his own life. As the plaintiff says she might have instinctively rushed 
forward because she was greatly frightened, and she did not know but 
that he might injure himself, because, as she said, ‘“‘a man who had even 
one drink has no business with a revolver in his hand,” and that naturally, 
when you see a man with a revolver in his hand, he is not doing it for 
pastime.” So it appeared to the maid that he was holding the revolver up 
toward the ceiling in such a manner as not to hurt her, himself, or any- 
body else as he went through the hall to the dining room; but she fled 
from him because he had a revolver and was in liquor and did not know 
what he was doing, and therefore might injure her. 


Of course, there was evidence in this case of suicide sufficient to go 
to the jury, but it was far from that conclusive character which authorizes 
the court to declare, as a matter of law, that the defense of suicide was 
sustained. ° 

We have some notable cases in this state. In Reynolds v. Casualty 
Co., 274 Mo. 83, 201 S. W. 1128, the evidence was much more conclu- 
sive of suicide than in the case at bar. In that case the deceased was a 
traveling salesman. He went to a hotel, registered under an assumed 
name, asked for a well-lighted room on one of the upper floors, but, 
there being none took a room on the first floor above the lobby. The 
next morning he was found dead in the bathroom with the door locked, 
his body lying on the floor. A Colt automatic pistol was found in the 
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bowl of the washstand near by, above which was a looking-glass. Two 
shells had been exploded. One ball was embedded in the bathroom door 
about 5% feet from the floor. There was one bullet hole in the back 
of the head near the base of the skull; another in the lower part of 
the forehead between the eyes; another in the cheek near the lower 
jaw. It was strongly urged in that case that, two shots having been 
fred and taken effect in the head of the deceased, the proof of suicide 
was conclusive. Yet this court held that. owing to the strong presump- 
tion against suicide, based upon the strong love of life in every human 
being, it was a question for the jury whether the deceased purposely 
or accidentally killed himself. 

In Brunswick v. Ins. Co., 278 Mo. 154, 213 S. W. 45, 7 A. L. R. 


1213, the tenth paragraph of the syllabus fairly states the facts and rul- 
ing of the court as follaws: 


“Where defendant put in no evidence at all, and no affirmative facts 
to show suicide were adduced save and except the proven facts that 
a few minutes before insured was found in a dying condition, due to 
his having taken cyanide of potassium, he was seen to fold up a hand- 
kerchief, that after his death a large quantity of this poison was found 
in the handkerchief in his pocket, and that he had this poison in his 
pocket for several days and knew what it was, the court could not say 
as a matter of law that the evidence was sufficient to overcome the 
presumption against suicide.” - 

In the case in the Supreme Court of the United States of Pythias 
Knights’ Supreme Lodge v. Beck, 181 U. S. at page 53, 21 Sup. Ct. 
533, 45 L. Ed. 741, the court said: 

“Whether the deceased committed suicide was a question of fact, 
and a jury is the proper trier of such questions. It is not absolutely 
certain that the deceased committed suicide. The following are the 
facts; at least, from the testimony, the jury was warranted in finding 
them to be the facts: The deceased and his wife had been married 
some six years. They had one child, a little girl, of whom he was very 
fond. They lived happily together except when he was drinking, and 
then he became irritable, and they quarreled. For six weeks prior and 
up to four days before his death he had not been drink‘ng. The only 
evidence that he ever thought of taking his life is the testimony of a 
domestic, who had worked in the family for two or three years but 
had left a year and four months before his death, that when once she 
called his attention to the fact that he was drinking heavily his reply 
was that ‘a man that has as much trouble as he had, the sooner the end 
came the better,’ and a similar remark at another time, that such a man 
‘would be better off dead than living.’ Two days before his death his 
wife left her home and went to a neighbor’s. He tried to persuade her 
to return, but she refused to do so while he was drinking. There were 
two guns in his house one a single-barrel shotgun, belonging to his 
wife, and one a double-barrel shotgun, his own. The domestic then 
employed had concealed both by direction of Mrs. Beck. The day be- 
fore the killing he went to a store in the city and hired a gun. He was 
at home the day of his death, sleeping a good deal. Late in the after- 
noon he got up and called for his gun, saving he was going hunting: 
Evidently he got his own gun or the gun he had hired the day before. 
In the evening he went to the house where his wife was stay‘ng and 
sought admission. A friend was with him.. Admission was refused. 
He became demonstrative, and a call was made for a policeman, who 
soon came in a hack. The breaking of glass suggested that he had got- 
ten into the house. The policeman went inside, when the hack driver 
who had brought the policeman called out that the deceased had gone 
into the back yard and into a water-closet. The hack driver heard him 
go into the closet, and after a minute or so heard him step outside. 
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and immediately the gun was discharged, and on examination he was 
found with the upper part of his head shot off. It was so dark that no 
one saw the circumstances of the shooting. Whether it was accidental 
or intentional is a matter of surmise. The undertaker testified that 
there was a mark on the face under the left eye as though the face had 
been pressed to the barrel of the gun; that there were no powder marks . 
on the face as there would have been had the gun not been held close 
to the skin. But whether that mark, if it came from the gun, was be- 
cause he deliberately placed his head on the top of the gun, or, as a 
drunken man, stumbled and fell against it, is a matter of conjecture. 
There was a dispute as to whether, in view of the length of the gun 
and the shortness of his arm, he could have reached the trigger without 
the aid of a pencil or piece of wood, no trace of which was found, or 
indeed looked for. Under those circumstances it is impossible to say 
that beyond dispute he committed suicide. The discharge of the gun 
may as well have happened from the careless conduct of a drunken man 
as from an intentional act. At any rate, the question was one of fact, 
and the jury found that he did not commit suicide, and, after its find- 
ing has been approved by the trial court and the Court of Appeals, we 
are not justified in disturbing it.” 

In the Reynolds Case, 274 Mo. loc. cit. 101, 201 S. W. 1133, this 


court said: 


“That firearms are treacherous and dangerous and that playing with 
them is liable to result unexpectedly .is proverbial.” 


And at page 102 of 274 Mo., at page 1133 of 201 S. W.: 


“There are so many ways in which a loaded and cocked pistol might 
be discharged while pursuing its own erratic course.” 

In the case before us the pistol cocked and discharged itself by 
simply pulling the trigger. In this case we have not only the vagaries 
of a loaded automatic pistol, as in the Reynolds Case, but we have it 
in the hands of a man whose mind and body were full of vagaries from 
drink, as in the Beck Case—a dangerous combination and quite as like- 
ly to cause death by accident as by design. 

We rule the court properly refused a peremptory instruction for 
the defendant. 

[9] VI. But it is earnestly argued by appellant’s learend counsel 
that, inasmuch as the facts and circumstances surrounding the insured’s 
death appear in the evidence, the court in passing, as a matter of law, 
upon the question of suicide, cannot indulge in the presumption against 
suicide, because, when the facts appear, the presumption vanishes, cit- 
ing the Brunswick Case, the Prentiss and other cases decided by this 
court. But this is a misconception of the rulings in those cases. Both 
those cases and the Reynolds Case rule that, in passing upon the ques- 
tion of suicide, as a matter of law, when all the evidence is circum- 
stantial, the court will do so with the presumption against suicide ever 
in its mind. All reasonable men would do so. Although we decided in 
those cases that it would be error for the court to instruct the jury 
that, as a matter of law, there was such a presumption (the facts and 
circumstances appearing), still we have no doubt that it: would be en- 
tirely proper for counsel in their argument to urge, and for the jury to 
consider in reaching their vedict, that the love of life is the strongest 
instinct of a human being, and no man ought to be presumed to com- 
mit suicide, not, however; as a matter or presumption of law, but as 
a matter and presumption of fact of such probative force as the facts 
and circumstances in the particular case would justify and warrant in 
the opinion of the jury. When the facts and circumstances appear, the 
presumption against suicide, as a presumption of law, disappears, but 
as a presumption of fact it is and must be ever-present with all reason- 
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able men whose duty it is to pass on the ultimate fact of suicide or 
accident, where the evidence is all circumstantial. Such is the doctrine 
of our decisions heretofore rendered and above referred to, and we 
must adhere to that doctrine. 

[10]. VII. The objections to plaintiff’s instruction No. 1 are not 
well taken. They are that it submitted false issues to the jury, to wit. 
whether all premiums required to keep the policy in force were paid, 
and that defendant failed to furnish blanks for proofs of death, and 
denied liability on the policy, whereas there was no controversy on these 
points, for the reason that defendant did not contest the policy on any 
ground except suicide; also that said instruction did not clearly author- 
ize a verdict for the defendant, even in case said Parker committed 
suicide. 

A fair reading of said instruction authorized a verdict for plaintiff 
unless the jury should further find that the insured committed suicide. 
Two instructions for the defendant required a verdict for the defend- 
ant if the jury found he did commit suicide. All the instructions must 
be read together. When so read, the issue was most clearly presented. 
There was no contradiction between the instructions. The plaintiff 
could recover unless insured committed suicide (that is, unless defend- 
ant made good its defense) under plaintiff’s instruction, and could not 
recover if he did (that is, if defendant made good its defense) under 
defendant’s instructions. For several days evidence had been intro- 
duced before the jury on the question of suicide. That issue was so 
prominent in the evidence and in the instructions that it could not pos- 
sibly have been submerged nor in any way obscured by the matters 
which were contained in plaintiff’s instruction, which plaintiff was not 
absolutely required to prove. Said instruction did not divert the jury 
away from the issue of suicide. ‘Said instruction also properly told the 
jury “that the burden of proof is upon the defendant that he did com- 
mit suicide,” and that “by burden of proof is meant the greater weight 
of the credible testimony in the case.” 

The objections leveled at this instruction are not well taken. 


VIII. It is true that the court on plaintiff's motion struck out the 
answer of defendant’s witness Williamson that she understood Mrs. 
Parker said the cause of her husband’s death was suicide; also sustain- 
ed plaintiff's objection to the following question: ‘“Q. State whether or 
not Mrs. Parker told you that her husband Carl Parker had commit- 
ted suicide’—and struck out her answer, “A. I think she used the word 
suicide,’ if I recollect right;” also struck out subsequent answers that 
said witness thought Mrs. Parker had told her that her husband had 
committed suicide while temporarily insane and one answer that she did 
make such statement to her. But subsequently appellant’s counsel asked 
and the witness answered without any objections, questions as follows: 

“Q. Now, in the light of Mr. Reeves’ objection, I will ask you if 
Mrs.’ Parker did make the statement.to you that she thought her hus- 
band had committed suicide because he was temporarily insane. Did she 
make that statement to you? A. Yes.” 

Also as follows: 


“Q. And you say you don’t remember definitely whether she made 
that .statement the first night following his death or some time during 
the first two weeks following his death. Is that right? A. I think 
it was the very first evening, but I could not remember correct; I think 
it was the first evening when I was undressing her. Q. Where were 
you at the time she made that statement? <A. In the bedroom.” 

[11, 12] Most, if not all, the prior rulings of the court against ap- 
pellant were obviously correct, because the questions were either leading 
and the answers simply, “I think,” or “I understood.” But, however 
that may be, the diligence of counsel for appellant was finally rewarded 
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by securing a positive and favorable answer from the witness to the 
questions previously ruled out, and thus the prior errors of the court, 
if any, were corrected, and appellant has no ground of complaint here 
on account thereof. 

[13] IX. The witness Cato, for defendant, who saw the body short- 
ly after death, testified as follows: That it was very black around the 
wound. Could not say positively what it was, but it looked to witness 
as though it was powder-burned. The dark color covered an area 
about the size of a dollar. It gave the appearance of where a man had 
a severe bruise, and probably a half hour afterwards it was discolored. 
It was a dark color. It was real dark around the bullet hole. Did not 
examine the discoloration to determine whether or not it was a powder 
burn. Witness had a great deal of experience in respect to seeing 
wounds on persons caused by firearms. Worked on the Call Motor 
for five years investigating. During that time he probably investigated 
100 or more murders and suicides. Witness was then asked whether he 
was able to state, from the condition of the wound and its discolora- 
tion, where the muzzle of the revolver was with reference to the head 
at the time the gun was discharged. 


“A. I cannot tell absolutely; I cannot tell in inches where the gua 
was. Q. What is your best judgment? A. My judgment, from the 
condition of the wound, is that the discharge was very close to the 
head, within a foot—12 inches.” 


The last answer, on plaintiff's motion that the question called for a 
pure conclus‘on, was stricken out. Appellant assigns error on this ac- 
tion of the court. We think, however, no error was committed. The 
witness had stated all the facts on which his conclusion was based, and 
that he could not tell absolutely nor in inches how far away the gun 
was when it was fired. It was not a. matter of expert knowledge, and 
the jury could tell as accurately as could the witness. No error, at 
least no reversible error. as to defendant was committed in excluding 
this evidence. Kerr v. M. W. A., 117 Fed. 596, 54, C. C. A. 655 (Loch- 
ren J.). 

[14] X. Appellant objected to the testimony of Baker that he con- 
sidered the Parker home a very happy home; that they were all very 
devoted to each other; of Baerthlein that Parker was very cheerful and 
optimistic; of Dr. Smith that from his observatien the Parkers had a 
very happy outlook on life; of Bloom that from his experience in see- 
ing them “their life seemed to be the very sweetest.” The ground of 
the objection was that these witnesses stated conclusions or opinions. 
3ut such inquiries do not call for expert opinion, and said opinions on 
the subject which they relate to come within the rule that: 

“An inference necessarily involving certain facts may be stated 
without the facts, the inference being equivalent to a specification of 
the facts. * * * In other words, when the opinion is mere short- 
hand rendering of the facts, then the opinion can be given, subject to 
cross-examinat‘on as to the facts on which it is based.” Rearden v. 
Railroad, 215 Mo. 137, 114 S. W. 971, and many other cases cited in re- 
spondent’s brief. 

[15] But defendant's counsel upon cross-examination of Mrs. Par- 
ker himself proved the matter objected to as follows: 


“Q. Mr. Parker was very devoted to you. and you had been de- 
voted to him, and he to his children, and they to him? A. Yes.” 

And defendant’s witness Anna Williamson, upon cross-examination, 
without objection, testified : 

“I was in the Parker home for about two years; saw Mr. Parker 
every day. He appeared to be in good health and always cheerful, and 
seemed very happy, and this continued as long as he lived. He never 
looked worried. Mrs. Parker used to speak of him being worried, but 
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he didn’t show it in his home, nor in his face. His eyes were Always 
bright and: cheerful. He was very kind to his children, and kind to 
everybody.” “Q. What can you say of his home life, after two years 
of observation upon it; was it one of happiness or otherwise? A. Yes, 
sir; I 'think he was very happy, and I didn’t see anything else. They 
were very kid people to work for. and Mr. Parker was certainly a 
kind man in his home, and very kind to his children, and he was al- 
ways home, and when they went out they went out together.” 

So that the testimony objected to in no way injured the cause of 
the defendant, and no reversible error could in any event have been 
predicated upon its admission. 

Finding no reversible error in the proceedings of the lower court, 
let the judgment be affirmed. 


It is so ordered. 
Brown and Ragland, CC., concur. 


Per CurtAM. The foregoing opinion by Small, C., is adopted as 
the opinion of the court. All the judges concur. 


CHESTNUT er at. v. SECURITY MUT. LIFE INS. CO. (No. 
13954.) 


(Kansas City Court of Appeals. Missouri. May 23, 1921. Rehearing 
Denied June 13, 1921.) 


232 Southwestern Reporter, 203. 


1, INSURANCE — OBLIGATIONS OF POLICY BEGAN ONLY 
AFTER DELIVERY ON RECOVERY OF INSURED FROM 
ILLNESS. 


Where application for a life policy directed that the premiums be 
paid quarterly, and the policy directed that the quarterly premiums 
should be due and payable on the 8th days of December, March, June, 
and September of each year, but such stipulation was modified by a 
provision in the policy stating that it should not be binding until deli- 
vered during the good health of the insured, and until the first advance 
premium was paid, such modifying clause controlled, and the mutual 
obligations of the policy began only after it was delivered on recovery 
of insured from an illness. 


(For other cases, see Insurance, Dec. Dig. § 137[2].) 


2. INSURANCE — TENDER OF QUARTERLY PREMIUM ON 

SPECIFIED DATE HELD TIMELY. 

Where a life policy provided quarterly premiums should be paid on 
the 8th of December, March, June, and September of each year, but on 
account of insured’s illness the policy was not actually delivered, and 
did not take effect until December 20, instead of December 8, quarterly 
premiums were due and payable on the 20th of the specified months, 
instead of on the 8th, and tender of a premium on June 15 was timely, 
and the insurer was without warrant of law in declaring the policy for- 
feited. 


(For other cases, see Insurance, Dec. Dig. § 186[2].) 
25——-Vol. LVIII. 
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Appeal from Circuit Court, Carroll County; Ralph Hughes, Judge. 
Action by Theophilus H. Chestnut and another against the Security 
Mutual Life Insurance Company. From judgment for plaintiffs, defend- 
ant appeals. Affirmed. 
e 


H. D. Hinman and Lozier & Morris, all of Carrollton, for appel- 
lant. 

W. G. Busby and Lozier & Morris, all of Carrollton, for respond- 
ents. 


ARNOLD, J. This is a suit to recover premiums paid on a life in- 
surance policy on account of alleged wrongful cancellation of the pol- 
icy and forfeiture of premiums by defendant. 

On December 2, 1891, plaintiff Theophilus H. Chestnut made writ- 
ten application for a policy of insurance to the defendant company 
(then the Security Mutual Life Association, but since changed to the 
Security Mutual Life Insurance Company), in which application and 
policy issued Mary T. Chestnut, wife of Theoph H.; was (later) the 
sole beneficiary. The said application was referred to the home office of 
the company at Binghamton, N. Y., was approved, and the pol?cy in- 
volved in this suit issued as of date December 8, 1891, and numbered 
4859, in the amount of $2,000. The said policy provided an advance 
premium of $14.14 should be paid on or before the 8th days of Decem- 
ber, March, June, and September during the continuance of the policy. 
The application and policy further provided that, if the premiums were 
not paid on the dates designated in the policy, the company’s liability 
thereon would immediately terminate, and all premiums theretofore paid 
would become forfeited to defendant. All of the premiums on said 
policy on and prior to March 8, 1914, had been paid. On June 8, 1914, 
a premium of $14.14 was due as stipulated in the policy but was not 
paid on, or prior to, that date. 

Thirty days before each premium became due under the terms of 
the policy, defendant mailed to plaintiff a notice informing him when 
the next premium would become due, and that, if the same were not 
paid when due, the policy would become forfeited. On May 8, 1914, 
defendant mailed such a notice to the insured, advising him that the 
next premium would be due June 8, following. On June 12, 1914, pla‘n- 
tiff sent defendant a draft for the amount of the premium, with a let- 
ter explaining the delay. Defendant, on receipt of the said letter and 
draft on June 15, wrote plaintiff, returning the draft to him with a 
blank application for reinstatement. 


On June 18, 1914, plaintiff forwarded to defendant a health certifi- 
cate signed by a physician, and inclosed a draft for $14.14, but no ap- 
plication for reinstatement was inclosed, nor afterwards sent. On re- 
ceipt of this letter defendant again wrote plaintiff, reminding him that 
he had failed to forward a signed application for reinstatement, and 
inclosing another blank therefor, which defendant asked insured to com- 
plete and return, and stated that when received the whole matter would 
receive due consideration; and that defendant would retain the draft 
pending the return of the application for reinstatement. Failing to hear 
from the insured, defendant wrote him returning the draft, and stating 
that the policy had lapsed in accordance with its terms and provisions. 


This suit was instituted August 24, 1914, to recover all of the pre- 
mium payments theretofore made. In their second amended petition 
plaintiffs allege two reasons for failure to pay on June 8, 1914, the pre- 
mium due as per the terms of the policy, viz. (1) that defendant, on 
various occasions, had accepted premiums which were past due under 
the express terms of the policy, and thereby had established a custom, 
prior to June 8, 1914, of receiving payments of such premiums after 
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such expressed dates; that assured had knowledge of said custom thus 
established, relied thereon, and for that reason did not pay on June 8, 
1914, the premium due on that day as per the terms of the policy; and 
(2) that while the policy is dated December 8, 1891, and by the terms 
thereof the premiums were to be paid on the &th days of December, 
March, June, and September of each year, yet the policy by its terms 
provides that the same should not be binding until delivered during the 
good health of the insured and until the first advance premium should 
be paid; that after signing his application on December 4, 1891, and 
before the delivery of the policy, the insured became sick of pneu- 
monia, and so remained until about January 1, 1892, and because of 
such illness said policy was not! and could not be delivered to h‘m “dur- 
ing his good health,” and that in fact the policy was not delivered un- 
til about January 1, 1892, and that by reason of such facts the policy 
did not become effective until about January 1, 1892, and that the sub- 
sequent advance premiums did not become due until on or about the Ist 
day of January, April, July, and October, and that, therefore, the pre- 
mium mailed on June 12, and received at the home office of defendant 
company on June 15, 1914, was timely. 

The answer admits the execution of the policy, and generally denies 
all other allegations, and specially pleads the terms of the policy pro- 
viding for the lapse of the policy and forfeiture of premiums, and that 
plaintiff, by his course of dealing after the delivery of the policy, had 
construed and interpreted the same to mean and require that the pre- 
miums were due and payable on the 8th days of December, March, June, 
and September, and that, by reason of the failure of the insured to pay 
the premium due, as per the terms of the policy on June 8, 1914, said 
policy became null and void, and the paid premiums forfeited, and that 
plaintiffs were estopped from denying the same. 

The cause was tried to the court, a jury having been waived. The 
result was a judgment for plaintiffs on findings of law and fact, in the 
sum of $2,570.60, and defendant appeals. 


There is no dispute as to the facts of the case, and the contention 
is based upon the application of the law to the facts. In its findings 
of facts the court declared: 

(1) That defendant by its policy No. 4859, in consideration of an 
advance premium of $14.14, and the further advance quarterly pre- 
mium of $14.14, to be paid by Theo. H. Chestnut, on or before the ex- 
piration of each quarterly period of three months in every year there- 
after during the continuance of the policy; did insure the life of plain- 
tiff Theoph. H. Chestnut jin the sum of $2,000, and that Mary T. Chest- 
nut, wife and co-plaintiff of said Theoph. H. Chestnut herein, is now 
the sole beneficiary in said policy. 


(2) That no custom or course of dealing had been established »~. 
tween plaintiff and defendant prior to June 8, 1914, whereby defendant 
waived the prompt payment of the quarterly premiums as they became 
due under the terms and provisions of the policy, but that it was and 
is provided by the policy that the same should not become binding until 
delivered during the lifetime and good health of the insured, and pay- 
ment of the first premium thereon; that, after signing the application 
on or about December 4, 1891, and prior to the delivery of the policy 
and payment of the first premium thereon, insured was sick until on 
or after December 20, 1891; that by reason of such sickness the policy 
could not be delivered nor the first premium paid thereon during his 
good health until after his recovery from such sickness on or after 
December 20; 1891; that said policy was not, in fact, delivered to in- 
sured, nor was the first premium paid thereon until on or after Decem- 
ber 20, 1891; that by reason of such facts the policy became a binding 
contract upon its delivery and the payment of the first premium thereon 
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on or after December 20, 1891, for a full quarter period of three months 
from such effective date, and the subsequent quarterly premiums there- 
on became payable on or before the expiration of each quarterly period 
of three months in every year thereafter during the continuance of the 
po'icy; that each and all of the premiums on said policy, excepting the 
premium due on or before June 20, 1914, were duly paid and accepted 
by defendant; and that the last-mentioned premium was duly and timely 
tendered by the insured to defendant on June 15, 1914, and refused by 
defendant, and the said policy therepon canceled by defendant. 
Upon this finding of facts, the court declared the law to be: 


“The court concludes as a matter of law from the facts found that 
the refusal of the defendant to accept the premium tendered to it by 
the plaintiff, Theophilus H. Chestnut! on June 15, 1914, and its cancel- 
lation of the policy, as aforesaid, was wrongful and unlawful, and that 
the finding and judgment should be for the plaintiffs in a sum equal to 
the aggregate amount of the premiums paid on the policy in suit, to- 
gether with interest on each of said payments from the date thereof at 
the rate of 6 per cent. per annum.” 


Defendant duly filed its motions for a new trial and in arrest of 
judgment, which were by the court overruled, and a formal order 
granting appeal to this court made. 

The basis of defendant’s contention is that the trial court erred in 
finding and adjudging that the due dates of the prem‘ums fixed by the 
policy were°affected by the date of delivery and taking effect of the 
policy. In the first paragraph of the policy under consideration is the 
following : 

“In consideration of the application for this policy, which is made 
a part hereof, and of the advance payment of $14.14 to be made on or 
before the 8th days of December, March, June, and September in every 
year during the continuance of this contract,” etc. 


The application referred to in the first clause of the policy as being 
made a part of the contract is, in part, as follows: 


“11A—Are payments to be made annually, semi-annually or quar- 
tery? * * * . Quarterly.” 

The two clauses above referred to conjoint!y define the covenants 
relative to the time of premium payments in dispute herein. 

The agent of defendant at Carrollton, Mo., at all times herein men- 
tioned, was ene R. E. Buchanan, and part of his duties was the collec- 
tion of premiums. The testimony tends to show that it was Buch- 
anan’s custom to remit to the home office of the company the last of 
the month the premiums received up to the date of remittance, and it 
was his common practice to accept premiums from Chestnut and other 
policy holders after the due dates mentioned in the policies. 

Mr. Chestnut testified that he had paid 8 to 10 premiums on the 
policy after the due dates mentioned therein, and that he signed the 
health certificate upon the payment of several of these premiums; but 
that he declined to sign the health certificate mailed to him by defend- 
ant in its letters of June 15 and 20, 1914, because of a clause inserted 
therein giving defendant the right to raise his premium rates. 

Plaintiffs contend that these repeated acts of defendant in accept- 
ting past-due payments of premiums constituted a waiver of defend- 
ant’s right to claim a forfeiture. The court below held to the contrary, 
and doubtless did so because in the notices sent to the insured the fol- 
fowing clause was included therein: 

“The acceptance of any premium by the company after the date 
when due * * *~ shall not be construed as a waiver of the conditions 
of the policy as to future payments, nor as establishing a course of deal- 
ing between the company ‘and the holder of the policy.” 
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As will hereafter appear, we do not find it necessary to pass upon 
the point in question. 

Defendant urges that the express words in the policy fixing the 
dates for payment of quarterly premiums must control, and that the 
ruling of the court to the contrary is a substitution therefor of a con- 
tract based upon the interpretation of the court, and .is error. 


[1] In determinfng this question it will be necessary to ascertain 
what really was the contract entered into between the parties thereto. 
First it appears the application directs that the premiums be paid quar- 
terly, and, second, the policy directs that said quarterly premiums shall 
be due and payable on the 8th days of December, March, June, and 
September of each year during the life of the policy. This latter st'pu- 
lation, however, is modified by the provision in the policy which states 
that the same shall not be binding until delivered “during the good 
health of the insured, and until the first advance premium is paid.” 


It will not be seriously contended, we take it, that this last provi- 
sion is not as much a part of the contract as the one preceding, which 
fixes the dates of the quarterly payments of premiums. There is noth- 
ing amb‘guous about it. The modifying clause was included in the 
contract, obviously to meet just such an emergency as the one presented 
in this case, to wit, that the policy could be delivered only during the 
“good health” of the insured, and defendant’s numerous citations on 
this point do not apply. Clearly, then, the modifying clause contro!s, 
and the mutual obligations began only. after ‘the policy was delivered on 
recovery of the insured from his illness. To ho'd otherwise would 
place the insured in the position of paying for practical'y one month’s 
insurance that he did not receiv¥e. 

In thiis connection defendant contends that the due dates for the 
payment of premiums are undisturbed, because the policy was not in 
effect for some days later than the date the first premium was paid, 
and that the advance payment, although made one month prior to the 
date the policy became effective, merely entitled insured to one quar- 
ter’s insurance from the date the policy became effective, regardless of 
the due date of the first premium. 

[2] We fail to see the mutuality of such a contract. It is not pos- 
sible, under a contract containing mutual covenants, to hold one of the 
parties to the strict terms thereof and not the other. It could not have 
been intended that the first premium should be due and payab'e on 
December 8; 1891, while the policy could not, and did not, become ef- 
fective until nearly a month afterards. We hold that the clear: meaning 
and intent of the contract was that the payment of the first advance 
premium and the delivery of the policy were to be simultaneous, and 
that such acts were to fix the dates of payments of further premiums; 
that one quarter’s premium in advance purchased three months’ insur- 
ance. 

We recognize McMaster v. Ins. Co., 183 U. S. 25, 22 Sup. Ct. 10, 
46 L. Ed. 64, opinion by Chief Justice Fuller, as direct!y in point, at 
least in its conclusions, and accept it as the law in holding as above in- 
dicated. Defendant contends that the conclusions in the McMaster Case 
do not apply to the facts in the case at bar, because in that case the 
suit was for the face of the policy, while in the present case the action 
is for the return of premiums paid, with interest. Wl do not accept 
this reasoning as sound. 

The contention between the parties hereto shows that the rule with 
respect to forfeiture is open to construction. The McMaster Case 
holds, in effect, that the rule in respect to forfeiture that, if policies of 
insurance are so framed as to be fairly open to construction, that view 
should be adopted, if possible, which will sustain, rather than forfeit, 
the contract, is applicable. Tested by this rule, the policy in the case 
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at bar was not in force earlier than December 20, 1891, and as the quar- 
terly premium -had been paid up to June 20, 1914, forfeiture could not 
rightfully be insisted upon when a tender of the premium was made 
on June 15, 1914. 

We do not deem it profitable to analyze and differentiate between 
all the numerous cases cited by the very able counsel en both sides of 
this controversy, and we shall not do so. Wl hold Halsey v. Ins. Co., 
258 Mo. 659, 167 S. W. 951, to be the ruling case in th‘s state, and that 
case is directly in point with the case at bar so far as the principle of 
forfeiture is discussed.. In the Halsey Case the application was made 
May 24, the policy dated May 31 and the policy delivered and the first 
annual premium pa‘d June 5, 1906. The second annual premium was 
tendered May 31, 1907. The policy in that case provided, as here, that 
the same would not become effective until delivered, and the first an- 
nual premium paid. Held by the court that the policy was in force un- 
til the last minute of June 4, 1907. The company contested, on the 
grounds that the policy had lapsed for nenpayment of the premium on 
May 24, 1907. Woodson, P. J., in his opin‘on, remarked: 

“This, nor any other court, should allow an insurance company to 
thus stultify itself after taking the premium for a full year, and then 
escape liability by interposing the technical questicn that by the appli- 
cation for the policy the insured agreed to pay the premium long be- 
fore it was due. That contention of counsel for appellant is not in 
harmony with the rulings of the best-considered cases disposed of by 
the courts of last resort in this country and in England.” 

Under this decision and the cases therein cited, we ho'd that, in the 
case at bar, the policy of the insured was in force unti] on or after 
June 20, 1914, and that the tender of the quarterly premium on June 
15, 1914, was timely, and defendant was without warrant of law in de- 
claring the policy forfeited. 

Entertaining these views, we are of the opinion that the judgment 
of the trial court should be affirmed, and it is so ordered. 

All concur. 


GALVIN v. BROTHERHOOD OF AMERICAN YEOMEN. (No. 
13960. ) 


(Kansas City Court of Appeals. Missouri. May 23, 1921. Rehearing 
Denied June 27, 1921.) 


232 Southwestern Reporter, 1058. 


1. INSURANCE—FINDING OF BOARD OF DIRECTORS OF AS- 
SOCIATION UPON INVESTIGATION OF CHARGE 
AGAINST MEMBER REVIEWABLE BY COURT. 

Member of fraternal beneficiary insurance association, who occu- 
pied the position of correspondent of a subordinate lodge and of state 
foreman, had a sufficient pecun‘ary interest in the association to give the 
court jurisdiction to review a finding of the board of directors sitting 
as a board of investigation to consider charges preferred against him 
under the by-laws of the association, though the by-laws provided that 
the findings of the directors should remain in force until reversed by 
the Supreme Conclave. 


(For other cases, see Insurance, Dec. Dig. § 694[3].) 
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3. INSURANCE — INVESTIGATION OF CHARGES AGAINST 

MEMBER WILL NOT ORDINARILY BE ENJOINED. 

Court will not enjoin board of directors of fraternal benefit so- 
ciety from investigating charges made against a member under by-laws 
of the association authorizing the board to sit as a board of investiga- 
tion with the power to summon witnesses and conduct the trial in such 
a case, in the absence of a showing that the board was acting in other 
than a fair and impartial manner; the member having an adequate 
remedy at law under such by-laws. 


(For other cases, see Insurance, Dec. Dig. § 694[3].) 


Appeal from Circuit Court, Cole County; John G. Slate, Judge. 


Suit by James C. Galvin against the Brotherhood of American Yeo- 
men. - Judgment for plaintiff, and defendant appeals. Reversed. 


A. H. Hoffman, of Des Moines, Iowa, Irwin & Haley, of Jefferson 
City, and Humphrey, Boxley & Reeves, of Kansas City, for appellant. 


John H. Pollock and Sloane Turgeon, both of Kansas City, and A. 
T. Dumm, of Jefferson City, for respondent. 


BOTHMANN v. METROPOLITAN. LIFE INS. CO. (No. 17242.) 


(St. Louis Court of Appeals. Missouri. May 3, 1921. Rehearing Denied 
June 7, 1921.) 


231 Southwestern Reporter, 1007 


1. INSURANCE—PROVISION FOR PAID-UP INSURANCE HELD 
UNCONDITIONAL. 


Where a life policy provided that upon lapse after payment of three 
full years’ premiums the owner, “provided there be no indebtedness 
hereon,” upon request should be entitled either to the cash surrender 
value, to have the insurance continued for the original amount as term 
insurance, or continued for a reduced amount as paid-up insurance, and 
that, if the owner should not within three months from default exercise 
the first two options, the insurance should be continued for a reduced 
amount of paid-up insurance, and that “any indebtedness to the com- 
pany under this policy” should reduce the amount of paid-up insurance, 
the provision for paid-up insurance was unconditional within Rev. St. 
1919, § 6154, so that the nonforfeiture law (Rev. St. 1909, §§ 6946 
6949) did not apply to continue the policy for the full amount as term 
insurance on failure to pay the seventh annual premium, where there 
had been no designation of option, and on insured’s death thereafter 
recovery could be had only for the amount of paid-up insurance, not- 
withstanding there was sufficient reserve to have purchased term insur- 
ance for the full amount up to the time of death; for the provision 
that indebtedness to the company would reduce the amount of paid-up 
insurance negatived the idea that the right to paid-up insurance was 
eynditioned on there_being no indebtedness against the policy. 


{For other cascs ee Insuranre Dec. Dig § 367]1].) 
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2. INSURANCE—AMBIGUOUS PROVISION SHOULD BE CON- 
STRUED IN FAVOR OF INSURED. 
Ambiguous provisions in life policies will be construed in favor of 
the insured, but, before the rule can be applied, the ambiguity must be 





located. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
3. INSURANCE — WHERE PROVISIONS OF POLICY ARE 
PLAIN, THE COURT CAN INDULGE IN NO FORCED CON- 
STRUCTION. 
Where the provisions of a life policy are plain, the court can in- 
} dulge in no forced construction to cast a liability on the insurer which 


it has not assumed. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Appeal from St. Louis Circuit Court; John W. Calhoun, Judge. 

“Not to be officially published.” 

Action by Emma Bothmann against the Metropolitan Life Insu- 
ance Company. From a judgment for plaintiff for an alleged insuffi- 
cient ameunt she appeals. Reversed and remanded, with directions. 


a ae ee ee 


James J. O’Donohoe. of St. Louis, for appellant. 
Fordyce, Holliday & White, of St. Louis, for respondent. 


Biccs, C. This action upon a life insurance policy by the benefi- 
ciary, Emma Bothmann, formerly wife, but now widow, of the insured 
William Bothmann, resulted in a judgment in favor of plaintiff for an 
alleged insufficient amount. from which she prosecutes an appeal. 

We deduce from the record the following facts, which are not dis- 
puted : 

Defendant, a life insurance company organized under the laws of 
the state of New York, and doing business in Missouri, issued to Wil- 
liam Bothmann on the 13th day of July, 1912, a policy of insurance in 
the sum of $1,000, in consideration of the payment of an annual pre- 
mium of $15.19 due on the 30th day of July in each year. Six annual 
premiums were paid on the policy, the last on the 30th day of July, 
1917. The premium due on July 30, 1918, was not paid, nor were any 
premiums thereafter paid on the policy. Emma Bothmann, pla‘ntiff, 
was the wife of the insured and the beneficiary of the policy. Wi'liam 
Bothmann the insured, died on or about December 3, 1918. 

Bai ; On July 30, 1918, the date of the default, the policy had acquired 
a reserve or net value under the Combined Experience Table of Mor- 
tality at 4 per cent. per annum of $42.60. In addition sa‘d policy was 
entitled to a dividend of $2.97, which dividend had a reserve value of 
87 cents, which gave to the policy a total reserve or net value of $43.- 
47, and three-fourths of said reserve amounts to the sum of $32.60, 
} which latter sum used as a net single premium for temporary insurance 
under the nonforfeiture laws of Missouri would purchase temporary 
; extended insurance for the full amount, plus dividend additions, for 4 
years and 164 days from the date of the lapse, or, if applied to the 
purchase of paid-up insurance according to the Combined Experience 
| Table of Mortality with 4 per cent. interest, would secure a paid-up 
value of $112.86. The values guaranteed by the policy are founded on 
the American Experience Table of Mortality at 3% per cent. interest, 
which gives a greater reserve or net value than calculated under the 
nonforfeiture statutes, which uses the rate of 4 per cent. per annum. 
At the date of the lapse, July 30, 1918, the policy under its terms 
| had a cash va'ue of $35, and was then entitled to a dividend of $2.97, 
| 
| 
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making a total value of $37.97, which applied to the purchase of paid- 
up insurance according to the tables at 3% per cent. interest, secured 
a paid-up value of $112.97, which was also greater than the paid-up in- 
surance provided for by the nonforfeiture statutes. 

It was further conceded that the policy was never surrendered to 
the defendant at its home office within three months from July 30, 
1918, for cash surrender value for indorsement for term insurance or 
paid-up insurance, as provided under the head of “Options on Surren- 
der or Lapse” in said policy. And it was admitted upon the death of 
William Bothmann the defendant tendered to plaintiff the sum of $112- 
97, which tender was refused. 

No question arises over the due notice of plaintiff's claim or over 
the question of proofs of death. 

It appeared that prior to the institution of the suit plaintiff had 
demanded of defendant payment of the full sum of the policy (jess for- 
borne premium and interest thereon), and defendant disclaimed lia- 
bility under said policy beyond the sum of $112.97, the sum tendered. 

The only question involved in the case is stated by the plaintiff's 
counsel thus: Does the policy contain a provision “for the uncondi- 
tional commutation of the policy for nonforfeitab‘'e paid-up insurance’ 
within the meaning of section 6949, R. S. 1909, now section 6154, R. S. 
Mo. 1919? Or, as stated by defendant’s counsel: There is but one ques- 
tion in the case, namely: Is the plaintiff entitled to have the nonforfei- 
ture law of Missouri. being sections 6946-6949, R. S. Mo. 1909, applied 
to this policy and to have the same declared carried in extended in- 
surance beyond the date of the death of the insured, or does the policy 
contain such a provision for unconditicnal commutation for nonforfeit- 
ab'e paid-up insurance that it is removed from the operation of the non- 
forfeiture law and the liability of the company limited under the pol- 
icy to the payment of said paid-up insurance? 

[1] As heretefore shown, it was admitted that, if the nonforfeiture 
statutes apply to the policy, there was sufficient reserve value to carry 
the same in extended insurance beyond the date of the death of Wil- 
liam Bothmann. And it was further admitted that the value of the 
paid-up insurance offered by the company under the policy is greater 
than that provided for in the nonforfeiture law. 

Section 6949, R. S. 1909, now sectien 6154, R. S. 1919, provides that 
the preceding sections (nonforfeiture statutes) shall not be applicable 
in the event the policy shall contain a provision for an unconditional 
surrender value at least equal to the net single premium, for the tem- 
porary insurance provided for in said sections, or for the uncondition- 
al commutation of the policy for nonforfeiture paid-up insurance, etc. 

The question presented involves a construction of the policy. in suit, 
the material parts of which are these: 

“Options on Surrender or Lapse—Upon failure to pay any pre- 
muim or any part thereof when due, this policy, except as otherwise 
provided herein, shall immediately lapse. If however, the lapse occur 
after three full years’ premiums shall have been paid, the owner here- 
of, provided there be no indebtedness hereon, shall, upon written re- 
quest filed with the company at its home office, together with the pres- 
entation of this policy for legal surrender or for indorsement within 
three months from the due date of premium in default, be entitled to 
one of the following options (italics ours) : 

“First. A cash surrender value, etc. * * * 

“Second. To have the insurance continued in force for its original 
amount as term insurance from due date of premium in default. 

“Third. To have the insurance continued for a reduced amount of 
nonparticipating paid-up endowment insurance, * * * which _paid- 
up insurance shall have an increasing cash surrender value equal to the 
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full reserve at the date of the surrender, or a loan value up to the 
limit of the cash surrender value, etc. * * *” 

[mmediately following the foregoing provisions is this paragraph: 

“If the owner shall not, within three months from due date of pre- 
yum in default, surrender this policy to the company at its home office 
for a cash surrender value or for indorsement for term insurance, or 
for paid-up insurance as provided in the above options, the insurance 
shall be continued for a reduced amount of paid-up insurance as pro- 
vided in the third option.” (Italics ours.) 

Then follows a provision that the values of the options shall be 
the entire reserve according to the American Experience Mortality 
Table with interest at 3% per cent. 

Then follows a provision that: 

“Any indebtedness to the company under this policy will be deduct- 
ed from the cash value; and such indebtedness will also reduce the 
amount of paid-up insurance or the amount continued as term insur- 
ance and any pure endowment payable at the end of the endowment 
term, in such proportion as the indebtedness bears to the cash value at 
due date of premium in default.” 


If William Bothmann, the insured, at the time he defaulted in the 
payment of his premium on the 30th day of July, 1919, was invested 
under the terms of the policy with an unconditional right to have a 
paidup policy, the net value of which was equal to that provided by the 
nonforfeiture statutes, then the judgment of the lower court was cotr- 
rect in he'ding that his beneficiary was only entitled to recover the sum 
of $112.97, the amount tendered her as paid-up insurance under the pol- 
icy, and which it is conceded was greater than the amount provided for 
in the statutes. If the terms of such policy did not give to the assured 
at the time of default the right unconditionally to have such paid-up 
insurance, then the judgment below is erroneous, and the nonforfeiture 
statutes apply to the policy, and in that event it is conceded plaintiff is 
entitled to recover the full amount of the policy under said statutes less 
the forborne premium with interest thereon. 


The first paragraph under the heading “Options on Surrender or 
Lapse,” standing alone, would indicate that before the insured could 
have the benefit of any of the options it must appear that there was no 
indebtedness to the company; that insured should file written request 
with the company within three months after default before being en- 
titled to one of the options and should also present the policy. And. 
if this were all, the insured’s rights to paid-up insurance on default 
would be conditional. Whittaker v. Ins. Co., 133 Mo. App. 664, loc. 
cit. 670, 114 S. W. 53; Paschedag v. Ins. Co., 155 Mo. App. 185, loc. 
cit. 196, 134 S. W. 102; McLeod v. Ins. Co., 190 Mo. App. 653, 176 S. 
W. 234. 

However, it is elemental that the contract must be construed as a 
whole, and not by considering one provision alone. Immediately fol- 
lowing the provision for the options appears the following stipulation: 

“If the owner shall not, within three months from due date of pre- 
mium in default, surrender this policy to the company at its home oif- 
fice for a cash surrender value or for indorsement for term insurance 
or for paid-up insurance, as provided in the above options, the insur- 
ance shall be continued for a reduced amount of paid-up insurance as 
provided in the third option.” (Italics ours.) 


By the use of the word “if” plaintiff’s counsel would construe this 
provision to mean that the insured could have the benefit of paid-up in- 
surance only in the event he within three months from default surren- 
dered his policy to the company for indorsement for term insurance or 
paid-up insurance, etc. If such was a fair construction, the right of 
insured would be c'early conditional. The paragraph in our judgment 
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clearly means that, unless the owner shall within three months exercise 
his right to have the benefit of one of the options provided, he shall 
continue to have the third which is paid-up insurance. Under such a 
stipulation insured’s right to paid-up insurance is not conditional be- 
cause he has it in any event from the time of default in premium pay- 
ment. He may reject that right and choose another by taking certain 
steps. If he fails within the time, his right to paid-up insurance con- 
tinues, and that right is, we think, without any condition. 


Suppose the reserve on the policy was insufficient to carry the pol- 
icy in extended insurance for the full amount until the owner’s death, 
and suppose at the time of the default in the premium payment there 
was a loan on the policy in an amount not equal to the reserve, and 
plaintiff had sued, claiming the right to recover paid-up insurance un- 
der the third option; we would construe the policy, as this court did 
the policy in Stark v. Ins. Co., 176 Mo. App. 574, 159 S. W. 758, to 
mean that the insured was in any event entitled to such paid-up insur- 
ance as the reserve less the amount of the loan would purchase under’ 
the terms of the policy. 


The specific provision that any indebtedness to the company under 
the policy will be deducted from the cash value; and such indebtedness 
will also reduce the amount of paid-up insurance or the amount con- 
tinued as term insurance, and any pure endowment payable at the end 
of the endowment term, etc., clearly negatives the idea that the right 
to paid-up insurance was conditioned on there being no indebtedness 
against the policy. 7 

As was stated by the court in the Stark Case, supra, in constru- 
ing a provision somewhat similar: 

“To adopt the construction contended for by appellant [Insurance 
Company] wou!d mean that, although many premiums have been paid 
on such a policy, nevertheless, in case of default, no right to paid-up 
insurance exists if the insured is indebted to the company in any amount, 
however small. Had it been the insurer’s intention to thus forfeit all 
right to paid-up insurance it would have been easy indeed to employ 
language to clearly and unequivocally express that intention. It is not 
so expressed in the contract before us, and an insurer will seek in vain 
to have the courts apply to such a contract as this, a construction that 
would lead to such absurd consequences.” 


Plaintiff’s counsel cite a number of Missouri authorities, but we do 
not think they are controlling here. For instance in the case of Cravens 
v. Ins. Co., 148 Mo. 583, 50 S. W. 519, 53 L. R. A. 305, 71 Am. St. Rep. 
628, it was held that the policy provisions for paid-up insurance after 
the lapse for nonpayment of premiums were conditional, as the policy 
required the owner to surrender it and demand paid-up insurance within 
six months from the date of lapse. Unless such surrender was made 
the owner would fail to obtain paid-up insurance. 


Likewise in the case of Smith v. Ins. Co., 173: Mo. 329, 72 S. W. 
935, the provision was declared to be conditional, in that a certain value 
was payable only on condition that it be applied for within three menths 
from the default in the payment of premium. 


And in McLeod v. Ins. Co, 190 Mo. App. 653, 176 S. W. 234, relied 
on by plaintiff, the policy provided that after default the owner could 
not have the benefit of the surrender value at once, but only at the 
subsequent anniversary of the issue of the policy. Therefore it was 
held that this provision made it a conditional right to have such surren- 
der value in that its payment was postponed until a subsequent anni- 
versary of the issue of the policy. In that case the policy further pro- 
vided that the owner would only be entitled to the benefits provided he 
made surrender of his policy within three months. 
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Also the policy in the case of Paschedag v. Ins. Co., 155 Mo. App. 
185, 134 S. W. 102, differed from the policy in the present case, in that 
in the Paschedag Case the policy required surrender and release of the 
policy within six months from the date of default as a conditios pre- 
cedent to obtaining a paid-up policy. 

And the case of Whittaker v. Ins. Co., 133 Mo. App. 664, 114 S. W. 
53, referred to by plaintiff's counsel is distinguishable from this case 
in that the policy in the Whittaker Case providing for automatic paid- 
up insurance stipulated that such right would not accrue to the owner 
in the event there was an unpaid loan on the policy thus rendering the 
right conditional. The policy in the Whittaker Case did not contain a 
provision like the policy in the instant case which gives to the owner 
the right to have paid-up insurance in any event, and which also pro- 
vides for any indebtedness to the company to be deducted from the 
amount due under the policy. 

We have been cited to no case and have found none where provi- 
sions like those in the present policy have been construed, but the fol- 
lowing cases may be referred to as throwing some light on the con- 
struction given to the policy herein; Stark v. Insurance Co., supra; 
Price vy. Ins. Co., 48 Mo. App. 281; Fahle v. Ins. Co., 155 Mo. App. 15, 
134 S. W. 60. 

[2, 3] We recognize the rule of decision well established that am- 
biguous provisions in policies of insurance will be construed in favor 
of the insured. Before that rule can be applied the ambiguity must be 
located, and that we have been unab‘!e to do in the instant case. An- 
other rule is equally well established that, where the provisions of the 
policy are plain, the court can jndulge in no forced construction of the 
contract to cast a liability upon the company which it has not assumed. 

The provisions of the policy admit of but one meaning, namely, 
that upon the default in the payment of the premium the policy by its 
terms automatically gives to the assured an unconditional right to paid- 
up insurance. In view of the foregoing and of the fact that it is stipu- 
lated that the paid-up insurance provided for in the policy is equal to 
that provided by the nonforfeiture statute, it’ follows that the terms of 
the policy met the requirements of section 6949, R. S. 1909 (section 
6154, R. S. 1919), in that the policy contains a provision “for the un- 
conditional commutation of the policy for nonforfeitable paid-up in- 
surance,” and therefore section 6946 (sections 6151, R. S. 1919), the non- 
forfeiture law, is inapplicable. 

[4] The action of the court in giving a judgment for plaintiff for 
the guaranteed value stipulated in the policy was correct, but the court 
was unauthorized to assess the costs of the case against the plaintiff ir 
view of the fact that the defendant company failed to deposit in court 
for the benefit of plaintiff the amount it admitted due on the policy. 
While it is stipulated that a tender of the amount was made to the 
plaintiff before suit, such tender in order to stop the running of costs 
must be kept good by a deposit in court; otherwise the court is not 
justified in assessing the costs against the plaintiff. Sections 1711, 1712, 
R. S. 1919; Wolff v. Ins. Co., 223 S. W, 810 (St. Louis Court of Ap- 
peals) ; Landis v. Saxton, 89 Mo. 375, 1 S. W. 359. 


[5] For the error noted in assessing the costs against the plaintiff, 
the judgment will be reversed, and the cause remanded, w’th directions 
ts enter judgment in favor of plaintiff for the sum of $11297 and costs. 
but without interest, inasmuch as it is admitted that the defendant ten- 
dered the above amount to the plaintiff upon the death of William Both- 
mann, which tender had the effect of preventing the running of interest. 
Section 1712, R. S. 1919. 
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Pex CuriaAM. ‘Lhe foregoing opinion of Biggs, C., is adopted as 
the opinion of thr court. 

The judgment of the circuit court is accordingly reversed, and the 
<ause remanded, with direct‘ons as recommended by the Commissioner. 

Allen, P. J., and Becker, J., concur. 

Daues, J., not sitting. 


a 


HAY et at. v. BANKERS’ LIFE CO. (No. 15865.) 
(St. Louis Court of Appeals. Missouri. June 7, 1921.) 
231 Southwestern Reporter, 1035. 


1, INSURANCE—GROUND OF DEFENSE MAY BE WAIVED. 


The defense that action was not brought on an insurance certificate 
within the one-year period limited may be waived by the insurer. 
(For other cases, see Insurance, Dec. Dig. § 623[1].) 


2. INSURANCE — INSISTENCE UPON ONE OF SEVERAL 
KNOWN GROUNDS OF DEFENSE MAY CONSTITUTE 
WAIVER OF OTHERS. 


Insistence by the insurer upon one of several known grounds of de- 
fense may constitute a waiver of others. 


(For other cases, see Insurance, Dec. Dig. § 615.) 


5. INSURANCE—INSURER HELD TO HAVE WAIVED AS MAT- 
TER OF LAW THE RIGHT TO RESIST RECOVERY ON THE 


GROUND THAT ACTION WAS NOT BROUGHT WITHIN A 
YEAR. 


Where an insurance certificate required action to be brought with‘n 
a year after death; and insuren; which had denied liability on the theory 
that an assessment had not been paid, considerab'y after the expiration 
of a year, at the demand of the beneficiary’s attorney, furnished blanks 
for proofs of death, stating. in a letter written by its general counsel, 
that the deceased was not a member of the insurer at the time of his 
death because of failure to pay assessment, such letter was a waiver of 
the defense of limitations. 


(For other cases, see Insurance, Dec. Dig. § 623[4].) 


6. INSURANCE—MEMBER NOT ENTITLED TO HAVE ASSES- 
SMENT PAID OUT OF SO-CALLED GUARANTY FUND. 
Where an assessment company required members to make a de- 

posit in the guaranty fund, held, in view of the provisions that in case 
of lapse. the sum paid should go into the reserve fund, and other by- 
laws showing that the insurer conducted its business solely on the as- 
sessment plan, a member was not entitled to have an assessment paid out 
of the guaranty fund. 


(For other cases. see Insurance, Dec. Dig. § 360[3].) 


7. INSURANCE — INSURER HAS BURDEN OF SUSTAINING 
DEFENSE OF FORFEITURE FOR NONPAYMENT OF AS- 
SESSMENT. 

A life insurer bears the burden of establishing the defense of for- 
feiture for nonpayment of an assessment. 


(For other cases, see Insurance, Dec. Dig. § 646[4].) 
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8. INSURANCE — BENEFICIARY HAS BURDEN OF SHOWING 
MEMBER WAS IN GOOD STANDING AT TIME OF DEATH. 
In an action on a benefit certificate; beneficiary has the burden of 
showing that the deceased member was in good standing at the time 
of his death. 
(For other cases, see Insurance, Dec. Dig. § 646[3].) 


9. INSURANCE—CERTIFICATE IS PROOF OF GOOD STAND- 
ING AT TIME OF ISSUANCE, AND SUCH GOOD STAND- 
ING WILL BE PRESUMED TO CONTINUE. 

Certificate of membership in a life association doing an assessment 
business is proof of good standing at the time of issuance of the cer- 
tificate, and such good standing will be presumed to have continued un- 
til the contrary is shown; consequently, in an action by a beneficiary 
when the certificate is put in evidence, the burden is upon the associa- 
tion to show that at the time of death the member had lost his good 
standing. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

10. INSURANCE — BURDEN OF PROVING NONPAYMENT OF 
ASSESSMENT CONTINUES ON INSURER THROUGHOUT 
TRIAL. 

Where, under the pleadings, the insurer had the burden of proving 
nonpayment of assessment, such burden continued on the insurer through- 
out the trial. 

(For other cases, see Insurance, Dec. Dig. § 646[4].) 


Appeal from Circuit Court. Clark County; N. M. Pettingill, Judge. 

Action by Eleanor R. Hay and others against the Bankers’ - Life 
Company. From a judgment for defendant, plaintiffs appeal. Reversed 
‘and remanded, with directions. 


H. Collins Hay, of St. Louis, J. A. Whiteside, of Kahoka, Stone, 
Gamble, McDermott & Webb, of Kansas City, and O. S. Callihan, of 
Kahoka, for appellants. 

B. L. Gridley, of Kahoka, and R. B. Alberson, of Des Moines; Iowa, 
for respondent. . 


O'MALLEY v. JOHN HANCOCK MUT. LIFE INS. CO. OF BOS- 
TON, MASS. (No. 16682.) 
(St. Leuis Court of Appeals. Missouri. June 21, 1921. Rehearing De- 
nied June 29, 1921.) 


232 Southwestern Reporter, 199. 


1. INSURANCE—POLICY SHOULD BE CONSTRUED SO AS TO 

GIVE EFFECT TO INSURANCE. 

Insurance contract should be construed so as to give effect to, and 
not defeat, the insurance, and, if there is ambiguity, the policy should 
be construed most favorably to the insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
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2. INSURANCE — INSURER NOT ENTITLED TO DEDUCT 
AMOUNT FROM LAPSED POLICY WHICH RAN AS EX- 
TENDED INSURANCE. 


Where a policy on the life of an infant under six specified that the 
insurance at six years should not exceed $58, and that, if other poli- 
cies were in force, the amount payable should not be greater than the 
excess, and, when the policy was written, the beneficiaries notified the 
insurer that a previous policy had lapsed and no premiums had been 
paid, the amount collectible on such previous policy under the extended 
term insurance law cannot be deducted from the amount payable under 
the second policy. 


(For other cases, see Insurance, Dec. Dig. § 5221%4, New, vol. 13A 
Key-No. Series.) 





3. INSURANCE—WHETHER THERE WAS A VEXATIOUS 
FUSAL TO PAY LOSS HELD FOR THE JURY. 


In an action on a life policy, the question whether there was a vexa- 
tious refusal to pay the loss held for the jury, it appearing that the 
only question was whether the amount collectible under a lapsed policy 
continued as extended insurance should be deducted from the amount 
of the policy involved; the question thus being a simple one of construc- 
tion of a policy. 


(For other cases, see Insurance, Dec. Dig. § 668[1].) 


RE- 


Appeal from St. Louis Circuit Court; George H. Shields, Judge. 


Not to be officially published. 


Action by Mary O’Malley against the John Hancock Mutual Life 
Insurance Company of Boston, Mass. From a judgment for plaintiff, 
defendant appeals. Affirmed. 







Leahy & Saunders, of St. Louis, for appellant. 
Joseph T. Strubinger, of St. Louis, for respondent. 


RASCH v. BANKERS’ LIFE CO. OF DES MOINES. (No. 17227.) 
(St. Louis Court of Appeals. Missouri. June 21, 1921.) 
232 Southwestern Reporter, 183. 


1. INSURANCE—REFUSAL OF REQUESTED CHARGE ON. LIA- 
BILITY OF INSURER IF ASSESSMENT WAS PAID ERRON- 
OUS. 

In an action on an assessment policy, defended on the ground that 
the insured did not pay an assessment falling due before his death, the 
refusal of an instruction submitting the issue whether payment was 
made to a bank authorized to receive payment of assessment /eld er- 
roneous under the evidence. 


(For other cases, see Insurance, Dec. Dig. § 186[3].) 
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3. INSURANCE — INSURANCE CANNOT BE FORFEITED FOR 
NONPAYMENT OF ASSESSMENT WHERE NOTICE WAS 
NOT GIVEN. 

An insurance certificate cannot be forfeited for nonpayment of an 
assessment where notice was not given, and an instruction, authorizing 
a verdict for the insurer merely upon the finding that the insured did 
not pay a particular assessment, without any finding of notice, is er- 
roneous. 

(For other cases, see Insurance, Dec. Dig. § 353[1].) 


Appeal from St. Louis Circuit Court; Robert W. Hall, Judge. 

“Not to be officially published.” 

Action by Emma Rasch against the Bankers’ Life Company of Des 
Moines. There was a verdict for defendant, and from an order grant- 
ing new trial defendant appeals. Affirmed. 


S. C. Rogers, of St. Louis, and R. B. Alberson, of Des Moines, 


Iowa. for appellant. 
Alfred H. Kehde and J. J. O’Donohoe, both of St. Louis, for re- 


spondent. 


REID v. BROTHERHOOD OF RAILROAD TRAINMEN. (No. 
14018.) 


(Kansas City Court of Appeals. Missouri. June 13, 1921.) 
232 Southwestern Reporter, 185. 


3. INSURANCE—REPLY ALLEGING NO FALSE REPRESENTA- 
TIONS AND ALSO ESTOPPEL TO .RELY ON SUCH DE- 
FENSE IS NOT INCONSISTENT. 

A reply, alleging that insured did not make any false statements in 
his application and that the defendant insurer is estopped to raise such 
a defense, is not inconsistent. 

(For other cases, see Insurasce, Dec. Dig. § 640[2].) 





; 5. INSURANCE—INSURER, BY ACCEPTING PREMIUMS AND 
i REQUIRING IDENTIFICATION IN ADDITION TO PROOFS 
: OF DEATH AFTER KNOWLEDGE OF FALSE REPRE- 
; SENTATIONS, HELD ESTOPPED TO CLAIM FORFEITURE 


BY SUCH REPRESENTATIONS. 

Where insurer after full knowledge of alleged misrepresentations 
as to insured’s health and medical attendance continued to accept dues 
and assessments on insured’s policy as if it were valid and in force up 
to his death, and after plaintiff beneficiary submitted her proofs of 
death insurer require d her to go to the trouble and expense of having 
insured’s remains identified by means of a photograph supported by the 
affidavit of the undertaker, insurer was estopped to defend on .the 
ground of such false representations by insured; and the estoppel 
would not be affected by the fact that the dues thus subsequently ac- 

a cepted were paid for by others for and in insured’s behalf, or by the 
fact that the case was tried as an equity suit, since waiver or estoppel 
can as we'l be considered in an equity case as in one at law. 

(For other cases, see Issurasce, Dec. Dig. §§ 392[1], 396[6].) 
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Appeal from Circuit Court, Jackson County; O. A. Lucas, Judge. 

“Not to be officially published.” 

Action by Leora E. Reid against the Brotherhood of Railroad 
Trainmen. From judgment for plaintiff, defendant appeals. Affirmed. 


H. H. Blanton and Boyle & Watson, all of Kansas City, for appel- 
lant. 

Davis & Woodruff, of Kansas City, and J. W. Miller, of Appleton 
City, for respondent. 


WALTON v. METROPOLITAN LIFE INS. CO. (No. 16642.) 


(St. Louis Court of Appeals. Missouri. June 7, 1921. Rehearing Denied 
June 28, 1921.) 


232 Southwestern Reporter, 259. 


INSURANCE — WIDOW OF INSURED HELD TO HAVE NO 

RIGHT OF ACTION ON LIFE POLICY. 

Where a life policy was expressly payable to the executor or ad- 
ministrator of the insured, the insured’s widow could not maintain any 
action thereon because a facility of payment clause authorized the in- 
surer to make payment to the husband or wife, etc. 


(For other cases, see Insurance, Dec. Dig. § 583[2].) 


Appeal from St. Louis Circuit Court; Franklin Ferriss, Judge. 

“Net to be officially published.” 

Action by Agnes Walton against the Metropolitan Life Insurance 
Company, begun in justice court. From a judgment for plaintiff, in the 
circuit court, whence the case was removed by appeal, defendant ap- 
peals. Reversed and remanded, with directions to dismiss the petition. 


Fordyce, Holliday & White, of St. Louis. for appellant. 
Hall & Dame, of St. Louis, for respondent. 


FOWLER et aL. v. SOVEREIGN CAMP, W. O. W. (No. 21811.) 
(Supreme Court of Nebraska. May 16, 1921.) 
183 Northwestern Reporter, 550. 


(Syllabus by the Court.) 

1. INSURANCE — CONSTRUCTION OF AMBIGUOUS BY-LAW 
OF FRATERNAL BENEFIT ASSOCIATION ADOPTED BY 
SUPREME LEGISLATIVE BODY WILL BE FOLLOWED BY 
COURTS. 

Where the supreme legislative body of a fraternal benefit associa- 
tion has given a reasonable construction of an ambiguous provision of 
its laws, the court will adopt that construction. 

(For other cases, see Insurance, Dec. Dig. § 693.) 
26———Vol. LVIII 
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2. INSURANCE — LOADING OF RATE OF ASSESSMENT OF 
FRATERNAL BENEFIT ASSOCIATION BY PERCENTAGE 
METHOD HELD WITHIN DISCRETION OF ASSOCIATION. 


The “loading” of the rate of assessment of the members of such an 
association by the percentage method instead of by the per capita meth- 
od within the discretion of the assoication. 


(For other cases, see Insurance, Dec. Dig. § 719[3].) 


3. INSURANCE — LOADING OF NET RATE OF FRATERNAL 
BENEFIT ASSOCIATION TO EXTENT OF 15 PER CENT. 
HELD NOT EXCESSIVE OR DISCRIMINATORY. 


A “loading” of the net rate to the extent of 15 per cent. for the 
purpose of paying expenses and to provide a fund as a factor of safety 
to guard against increased mortality from epidemics, or other unfore- 
seen causes, is not excessive or discriminatory. 


(For other cases, see Insurance, Dec. Dig. § 719[3].) 


4. INSURANCE — BY-LAW OF FRATERNAL BENEFIT ASSOC- 
IATION PERMITTING DISABLED MEMBER TO SURREN- 
DER CERTIFICATE AND RECEIVE BENEFITS HELD NOT 
ENDOWMENT INSURANCE. 

The provision of the amended by-laws permitting a member phy- 
sically disabled to surrender his certificate and to receive certain spe- 
cified benefits does not violate section 3296, Rev. St. 1913, does not con- 
stitute “endowment insurance,” and is not illegal. 


(For other cases, see Insurance, Dec. Dig. § 719[1].) 


5. INSURANCE — READJUSTMENT WHEREBY LIEN IS 
PLACED ON AMOUNT TO BE PAID ON CERTIFICATE 
NOT INVALID. 

A method of readjustment of the affairs of such an association 
whereby a lien is placed upon the amount promised to be paid on the 
certificate is not invalid for that reason alone. 


(For other cases, see Insurance, Dec. Dig. § 719[1].) 


6. INSURANCE — FRATERNAL BENEFIT ASSOCIATION MAY 
CHANGE FROM ASSESSMENT BASIS TO LEVEL PRE- 
MIUM PLAN. 

Sanctity does not attach to a mistake in mathematics, and it is not 
unlawful to change the method of operation of such an association 
from an inadequate assessment basis or plan to one based upon mathe- 
matical principles. even though the change involves the adoption of the 
“level premium” plan. 

(For other cases, see Insurance, Dec. Dig. § 719[3].) 


7. INSURANCE—ADVERSE SELECTION PROPER TO BE CON- 
SIDERED IN PASSING ON READJUSTMENT OF ASSESS- 
MENT RATES OF FRATERNAL BENEFIT ASSOCIATION. 
In such a readjustment it is proper to consider the likelihood that 

“adverse selection” will occur by reason of younger members of the as- 

sociation withdrawing to obtain cheaper insurance, and older members 

retaining their membership. 


(For other cases, see Insurance, Dec. Dig. § 719[3].) 

8. INSURANCE — EQUITY WILL NOT DECLARE READJUST- 
MENT PLAN OF FRATERNAL BENEFIT ASSOCIATION 
VOID, UNLESS CLEARLY SHOWN TO BE ILLEGAL. 


When it is considered that assessments may be omitted by the Sover- 
eign Commander, if warranted by the condition of the funds, and that 
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the association may readjust its rates at each biennal meeting of the 
Sovereign Camp, a representative body, it wi!l not be presumed that ex- 
cessive or extortionate rates will in future be exacted from the mem- 
bers, and a court of equity will not declare the plan of readjustment 
adopted by the supreme legislative body void, unless it is clearly estab- 
lished by the evidence that it is illegal. 

(For other cases, see Insurance, Dec. Dig. § 719[3].) 


Appeal from District Court, Otoe County; Button, Judge. 

Suit by Charles E. Fowler and others against the Sovereign Camp 
of the Woodmen of the World. Decree for defendant, and p'aintiffs ap- 
peal. Affirmed. 


Wilfley, Willams. McIntyre, Hensley & Nelson, of St. Louis, Mo., 
Wilkerson & Barnett, of Sedalia, Mo.; and D. W. Livingston, of Neb- 
raska, for appellants. 

De E. Bradshaw, F. H. Gaines, and Nelson C. Pratt, all of Omaha, - 
and W. F. Moran, of Nebraska City, for appellee. 


GOULD v. EQUITABLE LIFE ASSUR. SOC. OF THE UNITED 
STATES. 


(Court of Appeals of New York. May 10, 1921.) 
131 Northeastern Reporter, 892. 


2. INSURANCE—PAYMENT OF PREMIUM AFTER LAPSE OF 

POLICY HELD NOT TO RESTORE SAME. 

Where a life policy provided that the payment of any premiums 
should maintain the policy in force beyond the day when the succeed- 
ing premium should become due, and that if the policy should lapse 
for nonpyament it might be reinstated upon certificate of continued good 
health, the insured, long after expiration of the period of extension and 
at a time when he had received notice that if the premium was not paid 
before expiration of the last period of extension the policy should lapse, 
did not revive the policy by sending a check for the amount of the pre- 
mium less the sum paid for extension, where no certificate of continued 
good health was submitted, and hence on death of insured no recovery 
can be obtained. 


(For other cases, see Insurance, Dec. Dig. § 365[2].) 


3. INSURANCE—RETENTION BY INSURER OF PREMIUM NOT 
WAIVER OF DEMAND FOR CERTIFICATE OF CON- 
TINUED GOOD HEALTH. 

Where a life policy lapsed for nonpayment of premium and the 
insured thereafter mailed a check for the amount of the premium, the 
insurer’s retention of the check was not a waiver of its right to demand 
evidence of continued insurability, the insurer on receipt of the check 
notifying the insured that the policy could mot be reinstated unless he 
produced a certificate of continued good health, it appearing that the 
insured up to the time of his death paid no attention to such notice or a 
subsequent one of the same tenor. 


(For other cases, see Insurance, Dec. Dig. § 392[9].) 
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Appeal from Supreme Court, Appellate Division, Third Depart- 
ment. 

Action by Alice E. Gould against the Equitable Life Assurance So- 
ciety of the United States. From a judgment of the Appellate Division 
(188 App. Div. 318, 177 N. Y. Supp. 165) reversing on the facts and the 
law a judgment of the Trial Term, a jury having been waived, dismiss- 
ing the complaint upon the merits, defendant appeals on stipulation for 
judgment absolute in case of affirmance pursuant to Code Civ. Proc. § 
190; a new trail having been ordered. Judgment of the Appellate Di- 
vision reversed, and that of Trial Term affirmed. 


Alexander & Green, of New York City (Charles W. Pierson, of 
New York City, of counsel), for appellant. 
Milford D. Whedon, of Granvilie, for respondent. 


CASEY v. METROPOLITAN LIFE INS. CO. 


(New York Supreme Court, Appellate Term, First Department. June 
28, 1921.) 


189 New York Supplement, 70. 


INSURANCE — BURDEN OF PROVING CONDITION PRECE- 
DENT AND PLAINTIFF’S NONPERFORMANCE THEREOF 
HELD ON DEFENDANT. 

In an action by assignee of beneficiary under a life policy, where 
through concessions made by defendant’s attorney plaintiff made out a 
prima facie case, court erred in dismissing by reason of a condition in 
the policy requiring the production thereof or a legal excuse for its non- 
production, where there was no legal proof as to what the provisions of 
the policy were in the respect named, for it would seem that, if defendant 
relied on a dismissal for noncompliance with a condition precedent to a 
recovery contained in the policy, it should have proven the condition and 
plaintiff's failure to perform it. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 


Finch, J., dissenting. 


Appeal from Municipal Court, Borough of Manhattan, Seventh 
District. 

Action by Michael W. Casey against the Metropolitan Life, Insur- 
ance Company. From a judgment for defendant, rendered by the 
court without a jury, plaintiff appeals. Judgment reversed, and new 
trial granted. 


Argued June term, 1921, before Bijur Delehanty, and Finch, JJ. 


Michael W. Casey, of New York City, for appellant. 
Edward M. Grout and Paul Grout, both of New York City (Charles 
B. La Voe, of New York City, of counsel), for respondent. 


Per CurtaM. The action is upon a policy of insurance issued by 
defendant on the life of one Dennis Falvey. Plantiff sues as assignee 
of the beneficiary thereof. The answer is a general denial and “non- 
compliance with the conditions of the policy.” 
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The record shows that through concessions made by defendant's 
attorney the plaintiff made out a prima facie case. His complaint was 
dismissed, however, at the end of his case. for the reason that the con- 
ditions of the policy require the production thereof or a legal excuse 
for its nonproduction. The learned court thus fell into error. because 
there was no legal proof as to what the provisions of the policy were in 
the respect named. As a matter of fact the defendant conceded that the 
policy was in Ireland, taken there by the widow of the deceased, who 
refused to deliver the same to the beneficiary. It seems that, if de- 
fendant relied upon a dismissal for noncompliance of a condition pre- 
cedent to a recovery contained in the policy, it should have proven the 
condition and plaintiff’s failure to perform the same. 

The judgment should be reversed, and a new trial granted, with $30 
costs to appellant to abide the event. 

Finch, J., dissents. 


McNAMEE v. ZIMMETT. 


(New York Supreme Court, Appellate Division, Third Department. 
July 7, 1921.) 


189 New York Supplement, 638. 


2. INSURANCE — LETTER BY INSURED HELD ADMISSIBLE 

IN SUIT AGAINST HIM FOR PREMIUM ON POLICY. 

In an action by the district manager of an insurance company to re- 
cover premiums on policies issued to defendant, in which he claimed that 
he had surrendered the policies to a soliciting agent, who agreed to cancel 
them, the court should have admitted a letter written by defendant, re- 
turning one of the policies and asking to have it canceled on the ground 
that he was not able to make payments, but saying that he would con- 
tinue the other policy, as it controverted plaintiff's theory of promised 
cancellation. 


(For other cases, see Insurance, Dec. Dig. § 235.) 


Appeal from Supreme Court, Rensselaer County. 

Action by Frank A. McNamee against Joseph A. Zimmett. From 
a judgment of the Supreme Court, entered in the clerk’s office of 
Rensselaer county, dismissing the plaintiff’s complaint on the verdict of 
a jury, and from an order denying plaintiff's motion for a new trial 
on the minutes, plaintiff appeals. Reversed, and new trial granted. 


Argued before John M. Kellogg, P. J., and Woodward, Cochrane, 
Kiley, and Van Kirk, JJ. 


George E. O’Connor, of Waterford, for appellant. 
John W. Roddy, of Troy, for respondent. 


Joun M. Kettocc, P. J. The action was brought to recover 
premiums on policies of life insurance which the plaintiff, the dis- 
trict manager of the company, had paid to the company; the policies 
having been delivered upon the payment of $150 cash, the remeinder 
to be paid in three quarterly payments thereafter. 

{[1, 2] The defendant admitted the execution of the policies and 
the agreement to pay the premiums, but claimed that in September, 
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about a month after the policies were delivered; he surrendered them 
to the soliciting agent, who agreed to return them to the company and 
cancel them. This evidence was received over the objection of the 
plaintiff that no authority in the soliciting agent was shown to make 
such agreement, and exception was duly taken. 

The plaintiff offered in evidence an undated. letter, which seems to 
have been written by defendant in January, after the policies were is- 
sued, returning one of the policies to the company and asking to have it 
canceled, upon the ground that he was not able to make the payments, 
but saying that he would continue the other policy. This letter was 
excluded, and the plaintiff excepted. It was material, as showing that 
after the defendant claimed he had surrendered the policies to the 
agent, he returned one of them to the company and asked to be re- 
lieved from it, stating that he would continue the other. These rul- 
ings call for a reversal of the judgment. 

The judgment should therefore be reversed, and a new trial granted, 
with costs to the appellant to abide the event. All concur. 


PLOTNER v. NORTHWESTERN NAT. LIFE INS. CO. 
(Supreme Court of North Dakota. July 22, 1921.) 
183 Northwestern Reporter, 1000. 


(Syllabus by the Court.) 

1. INSURANCE — INSURED’S OMISSION OF ONE INSTANCE 
OF CONSULTING PHYSICIAN AND FAILURE TO STATE 
DISEASE FROM WHICH SHE WAS SUFFERING HELD 
NOT A WARRANTY VOIDING POLICY. 


Where an applicant for life insurance was requested in the appli- 
cation therefor to name all causes for which she had consulted a phy- 
sician in the last 10 years, and to give the name and address of phy- 
sician, the date of consultation, duration of disease, and remaining ef- 
fects, and where, in her answer, she omitted to name one instance when 
she consulted a physician, and further failed to state what, if any, dis- 
ease she then had, as informed thereof by the physician. 

It is held, for reasons stated in the opinion, that her failure to do 
so was merely a representation and not a warranty, and did not, in the 
circumstances considered in the opinion, operate to void the policy. 


(For other cases, see Insurance, Dec. Dig. § 292.) 


2. INSURANCE — WHERE POLICY INCONTESTABLE AFTER 
ONE YEAR, THERE WAS NO DEFENSE THEREON WHEN 
PREMIUM PAID. 

The policy of insurance contained a provision, in substance, that, 
after the expiration of one year from the date of issuance thereof it 
would be incontestable for any reason except the nonpayment of pre- 
miums, as provided by the policy. It was not rescinded, nor any steps 
taken to contest the same, until after the expiration of the year. 

It is held that, in these circumstances, there being no default in the 
payreent of premium! there is no defense to an action for the recov- 
ery of the amount specified in the policy. 

(For other cases, see Insurance, Dec. Dig. § 400.) 


Robinson, C. J.. dissenting. 
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Appeal from District Court, Williams County; Frank E. Fisk, 
Judge. 

Action by Frank Isaac Plotner against the Northwestern National 
Life Insurance Company. From a judgment for plaintiff and a denial 
of a judgment in defendant’s favor on a special verdict, defendant ap- 
peals. Affirmed. 


Fisk & Murphy, of Minot, for appellant. 
Craven & Converse, of Williston, and T. F. Burns, of Tioga, for 
respondent. 


WATSON v. SOVEREIGN CAMP, W. O. W. (No. 10673.) 
(Supreme Court of South Carolina. June 30, 1921.) 
108 Southeastern Reporter, 145. 


1. INSURANCE — DRAFTEE IS “ENLISTED MAN” WITHIN 
TERMS OF POLICY. 


A draftee is an “enlisted man,” within the purview of a life policy 
which allowed the insured to join the army, but required notice and pay- 
ment of extra premium. 


(For other cases, see Insurance, Dec. Dig. § 791[1].) 


2. INSURANCE—WHETHER INSURER WAIVED EXTRA PRE- 
MIUM HELD FOR THE JURY. 


In an action on a life policy which allowed the insured to join the 
army and go out of the United States, but required an extra premium, 
the question whether the insurer, which was operating as a fraternal 
order, waived the extra premium /e/d for the jury, even though the 
officers of the local branch of the order could not waive anything, it 
not appearing that the general authorities of the order directed the local 
clerk, whose duty it was to collect all the funds, to collect the war risk 
premium. 


(For other cases, see Insurance, Dec. Dig. § 825[1].) 
Cothran, J., dissenting. 


Appeal from Common Pleas Circuit Court of Greenwood County; 
R. W. Memminger, Judge. 


Action by Mrs. Mackie Watson against the Sovereign Camp, 
Woodmen of the World. From a judgment for defendant on directed 
verdict, plaintiff appeals. Reversed. 


Grier, Park & Nicholson, of Greenwood, for appellant. 
Dial & Todd, of Laurens, for respondent. 
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WOODMEN OF THE WORLD vy. HOLMES. (No. 2388.) 
(Court of Civil Appeals of Texas. Texarkana. May 12, 1921.) 
232 Southwestern Reporter, 575. 


1. INSURANCE — CONFLICTING EVIDENCE MADE SUICIDE 

A JURY ISSUE. 

In action by beneficiary on a benefit certificate, conflicting evidence 
held to make the issue whether insured committed suicide one for the 
jury. 

(For other cases, see Insurance, Dec. Dig. § 825[3].) 


2. INSURANCE—THE BURDEN IS ON DEFENDANT TO PROVE 
PLEA OF SUICIDE. 
In a beneficiary’s action it is incumbent on the defendant pleading 
suicide to prove it by a preponderance of the evidence. 
(For other cases, see Insurance, Dec. Dig. § 817[3].) 


Appeal from District Court, Henderson County; John S. Prince, 
Judge. 

Suit by Caladonia Holmes against the Woodmen of the World. 
Verdict and judgment for plaintiff, and the defendant appeals. Affirm- 
ed. 


Gresham & Willis, of Dallas, for appellant. 
E. P. Miller and E. A. Landman, both of Athens, for appellee. 


VALERIO v. WOODMEN OF THE WORLD. 
(Supreme Court of Wisconsin. July 13, 1921.) 
183 Northwestern Reporter 697. 


INSURANCE—AGENT OF FRATERNAL SOCIETY HELD WITH- 
OUT AUTHORITY TO MAKE ORAL CONTRACT OF IN- 
SURANCE. 

Under St. 1919. § 1977, providing that whoever solicits insurance 
on behalf of an insurance company, etc., shall be deemed the agent of 
the company to all intents and purposes, but that this shall not apply 
to agents of licensed fraternal beneficiary societies, and section 1956, 
subds. 1 and 9, defining fraternal benefit societies and excluding them 
from the operation of statutes, not expressly designating such societies, 
an agent of a foreign fraternal benefit society had no authority to make 
an oral contract of present insurance prior to delivery of the written 
policy. 

(For other cases, see Insurance, Dec. Dig. § 695.) 


Appeal from Circuit Court, Milwaukee County; John J. Gregory 
Judge. 

Action by Helen Valerio against the Weodmen of the World. A 
judgment of the civil court in favor of plaintiff was reversed and the 
complaint dismissed by the circuit court, and plaintiff appeals. Affirmed. 
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Ray J. Cannon, of Milwaukee (A. W. Richter, of Milwaukee, of 
counsel), for appellant. 


Bloodgood, Kemper & Bloodgood and Emmet Horan, Jr., all of 
Milwaukee (Albert K. Stebbins, of Milwaukee, of counsel), 


for re 
spondent. 
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FIRE, TORNADO, ETC. 


ROYAL EXCH. ASSUR. OF LONDON, ENG., v. ALMON. (8 Div. 
256.) 
(Supreme Court of Alabama. April 7, 1921. Rehearing Denied May 12, 
1921.) 
89 Southern Reporter, 76. 


1. INSURANCE—PLEA NOT SHOWING EXPRESS CONTRACT 
FOR FORFEITURE FOR NOT GIVING WRITTEN NOTICE 
IN 60 DAYS HELD DEFECTIVE. 


In an action on a fire insurance policy, a plea failing to aver an 
express contract of forfeiture in the policy for failing to give written 
notice of loss within 60 days after its occurrence is defective in view of 


Code 1907, § 5330. 
(For other cases, see Insurance, Dec. Dig. § 640[4].) 


2. INSURANCE — WHERE WIFE HOLDS LEGAL TITLE TO 
BARN INSURANCE SHOULD BE IN HER NAME. 


Where the legal title to a barn and the ground on which it was er- 
ected was in plaintiff's wife under Const. 1901, § 209, it was her sepa- 
rate property, and not liable for his debts or obligations, and should be 
insured in her name, under Code 1907, §§ 4493, 4494. 


(For other cases, see Insurance, Dec. Dig. § 282[5].) 


3. INSURANCE — ALLEGATION OF HUSBAND’S POSSESSION 
OF BARN BELONGING TO WIFE WITHOUT SHOWING OF 
RIGHT TO POSSESSION AND USE DOES NOT SHOW HIS 
INSURABLE INTEREST. 


Where the barn destroyed by fire was insured in the name of 
plaintiff husband, but owned by the wife, an allegation of the husband’s 
possession without any showing of right of possession and use of the 
barn does not show an insurable interest in him, in view of Code 1907. 
§ 4544, defining contract of insurance. 


(For other cases, see Insurance, Dec. Dig. § 115[7].) 


4 INSURANCE—TENANT’S INSURABLE INTEREST IN BARN 
IS TO VALUE OF LEASEHOLD THEREIN ONLY. 


Where plaintiff's wife owned the barn insured and the ground on 
which it was erected, and plaintiff was a tenant of the land and barn, 
the considerataion being that he was to pay the purchase-money debt 
due by: his wife thereon, he had an insurable interest in the barn to the 
value of his leasehold therein, but not in the value of the barn. 


(For other cases, see Insurance, Dec. Dig. § 115[7].) 


5. INSURANCE — INSURED’S LACK OF FEE WAIVED ONLY 
WHERE HIS EXACT INSURABLE INTEREST WAS 
KNOWN TO INSURER’S AGENT. 

To make an insurance policy on a barn binding through a waiver of 
insured’s not owning the fee, it must appear that insurer’s agent knew 
before the policy was issued that the insured owned only a leasehold in- 
terest. and knew just what his insurable interest was. 


(For other cases, see Insurance, Dec. Dig. § 377[1].) 
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6. INSURANCE— CONVERSATION BETWEEN INSURED AND 
INSURER’S AGENT HELD ADMISSIBLE TO SHOW 
WHETHER AGENT KNEW INSURED’S EXACT INTEREST. 


In an action on a fire insurance policy covering a barn, where 
plaintiff's wife held the legal title subject to a mortgage which plain- 
tiff had agreed to pay in consideration of his tenancy, evidence of a 
conversation between the plaintiff and the insurer’s agent regarding the 
ownership of the barn and its contents was properly admitted to show 
whether the policy was issued with or without the agent’s knowledge 
of plaintiff's exact interest. 


(For other cases, see Insurance, Dec. Dig. § 664.) 


7. INSURANCE—25 PER CENT. PENALTY AGAINST FIRE IN- 
SURANCE COMPANY DOES NOT BEAR INTEREST. 


The penalty of 25 per cent. allowed under Code 1907, §§ 4594, 4595, 
as amended by Acts 1911, p. 316, against insurance companies, to be as- 
sessed by the jury, whether claimed in the complaint or not, does not 
bear interest. 


(For other cases, see Insurance, Dec. Dig. § 598.) 


8. INSURANCE — WHERE THE EVIDENCE WAS CONFLICT- 
ING, A JURY QUESTION AS TO RECOVERY OF PENALTY 
AGAINST INSURER WAS PRESENTED. 


Where the evidence was conflicting, the court properly let the jury 
decide whether the penalty provided by Code 1907, §§ 4594.4595, as 
amended by Acts 1911, p. 316, against insurance companies should be 
added in the event of insured’s recovery. 


(For other cases, see Insurance, Dec. Dig. § 668[1].) 


Appeal from Circuit Court, Morgan County; O. Kyle, Judge. 


Action by John Almon against the Royal Exchange Assurance of 
London, England, on a fire insurance policy. Judgment for plaintiff, 
and defendant appeals. Reversed and remanded. 


The complaint was in the form prescribed by the Code. Pleas 1 
and 2 were the general issue. Pleas 3 and 4 were non est factum. Plea 
5 set up the conditions that the entire policy, unless otherwise provided 
by agreement indorsed hereon or added hereto, shall be void if the in- 
terest of the insured be other than unconditional and sole ownership; 
that the agreement alluded to was not indorsed upon said policy of in- 
surance or added thereto, and that the interest of the insured, the plain- 
tiff, in and to the property insured, was at the time of the issuance of 
the policy other than unconditional and sole ownership. Plea 6 sets up 
the same provision. and alleges that the property insured was at the 
time of the issuance of said policy in part a building on the ground not 
owned by the insured in fee simple, and the other property burned was 
situated in this building, and also set up that the agreement referred 
to was never entered into or indorsed or written on policy. Plea 7 is 
the same with reference to the barn that was burned alleging that the 
same was insured separately and divisibly. Plea 8 is practically the 
same as plea 7. Plea 9 sets up the provisions of policy that if fire oc- 
cur insured shall within 60 days after the fire, unless such time is ex- 
tended in writing by the company, signed and sworn to by said insured, 
stating, etc, and a copy of all the descriptions and schedules of all 
policies, and defendant avers that plaintiff had not furnished such state- 
ment, together with a copy of all the descriptions and schedules in all 
policies, and the time had not been extended in writing by this defend- 
ant so to do. Plea 10 set up as a part and policy of the insurance the 
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following conditions: “The entire policy shall be void if the interest 
of the insured in the property be not truly stated’—and avers that the 
policy contains this statement, that the insured owned the property 
covered by the policy of insurance, and that the fact is that, when the 
policy was issued and the fire occurred, the insured was not the owner 
of the property. Plea 12: 

In so far as the complainant seeks to recover judgment of the 
value of his barn, defendant says said barn was insured separately and 
the contract for insurance was divisible and the defendant avers that 
plaintiff at the time of the issuance of the policy and at the time of the 
fire did not own nor did he have an insurable interest in said barn and 
all the property rights therein were in another person, who was not a 
party to the contract of insurance. 

The replications sufficiently appear from the opinion. 


S. A. Lynne, of Decatur, for appellant. 
Callahan & Harris, of Decatur, for appellee. 


Miter, J. This is a suit on a fire insurance policy for loss by fire 
of a barn, corn, hay, peas, and farm and garden tools. The complaint 
follows substantially form 13 on page 1196 of the Code of 1907. 

This is the second appeal to this court. The former is reported in 
202 Ala. 374, 80 South. 456. 

{1] The court sustained demurrers of plaintiff to plea No. 9. Its 
meaning is not clear and certain. It does not aver, if fire occurred, 
notice in writing of loss signed and sworn to must be, and was not, 
given the company by the insured within 60 days thereafter. It does 
not declare what the policy required the insured to do after loss by fire 
and what the written notice must contain. It fails to aver an express 
contract of forfeiture in the policy for failing to give written notice of 
loss by fire within 60 days after it occurs. Section 5330, Code 1907; 
Pom. on Contracts, § 392; Taber v. Royal Ins. Co., 124 Ala. 681, 26 
South. 252; Home Ins. Co. v. Adler, 71 Ala. 516. 


[2] The pleas of defendant numbered 5, 6, 7, 8, 10, and 12 alleged 
facts in defense to recovery for the barn to the effect: That the policy 
sued on contained this condition, subject to which it was issued by de- 
fendant, and accepted by plaintiff, viz. “This entire policy, unless other- 
wise provided by agreement indorsed hereon or added hereto, shall be 
void * * * if subject of insurance be a building on ground not 
owned by the insured in fee simple;” that said barn insured was, at the 
time of the issuance of said policy and at the time of the fire, on ground 
not owned by and it was not owned by the insured (the plaintiff) in fee 
simple, and it was not provided by agreement indorsed upon or added to 
said policy of insurance that same should not be void by reason there- 
of; and that the barn was insured separately, and the insurance contract 
was divis'ble. 

The plaintiff replies specially to these six pleas. One is numbered 
2. It is addressed to all of them. The other is lettered A. It is ad- 
dressed to oniy three of them, 7, 8, and 12. Replication 1 is to this 
effect: The plaintiff was in possession of the barn, one of the agents 
of defendant who issued the policy, and before issuing it examined the 
barn and its contents, and before the contract of insurance was made 
and executed plaintiff explained to the agent that the barn was on land 
that was under mortgage; that it was purchased in the name of plain- 
tiffs wife; that the personal property insured was his property, and 
he asked this agent of defendant if it would be necessary to insure the 
property in two policies, and the agent said it would not, and following 
said conversation the policy of insurance was issued, and “plaint'ff was 
at that time and at the time of the issuance of the policy and making 
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the contract sued on and at the time of the fire in possession of all of 
said property.” Replication A contained the foregoing averments in 
replication No. 1, and the following additional allegations: 

“At the time of the issuance of the policy plaintiff was using the 
said barn to house and store his farming implements and farm products 
raised by him that year on the farm on which the barn was located, 
which was with the assent and concurrence of his wife, the owner of 
the farm. and he was in possession of the barn at that time. with an 
agreement with his wife that he was to pay the purchase money for 
the farm on which the barn was situated, and in the meantime should 
use it for carrying on his farming operations; and the full purchase 
price for said farm did not mature until, to wit, 1920. Wyatt at that 
time knew that plaintiff was in possession of and working said farm.” 

The legal title to the barn, and the ground on which it was erected, 
was in the wife of plaintiff. Under section 209 of the Constitution it 
was the separate estate and property of plaintiff's wife, not liable for 
any debts, obligations, or engagements of plaintiff, her husband. It 
may be devised or bequeathed by her, the same as if she were a feme 
sole. It can be willed by her without her husband’s consent, but it 
cannot be conveyed by her without his consent. She must sue in her 
name for the recovery of her separate property, for injuries to it, for 
its rents. income, or profits. When insured. it should be in her name. 
Sections 4493 and 4494 of Code 1907. 

[3] Section 4544 of the Code of 1907 defines a contract of insur- 
ance. It is as follows: 


“A contract of insurance is an agreement, expressed or implied, by 
which one party. for a consideration promises to pay money or its equiv- 
alent or to do some act of value to the assured, upon the destruction 
er injury of something in which the other party has an insurab‘e inter- 
est.” 

Did the plaintiff have an insurable interest in the barn? If not, 
then the poiicy would be void as to the barn; it being repugnant to 
public policy to allow one person to insure the property of another for 
his benefit. If he has no interest in the property insured. there would 
be a temptation to destroy it; and he would be helped and not injured 
financially thereby. The owner only would be injured. The idea of 
insurance is to indemnify in case of loss by fire. If there is no inter- 
est in the property, then there could be no loss in case of fire to the 
insured. Burnett & Martin v. Eufaula Home Ins. Co., 46 Aia. 14, 7 
Am. Rep. 581; Howard Fire Ins. Co. v. Chase. 72 U. S. (5 Wall.) 509. 
18 L. Ed. 524. The plaintiff must have an interest in the property. the 
barn, and that interest must be insurable. 

The only interest averred by replication No. 1 that plaintiff had in 
the barn is in these words: Plaintiff was “in possession of all of said 
property” when the conversation was had with the agent, when the 
contract of insurance was made and executed, and when the fire oc- 
curred. The barn belonged to the wife; possession alone was in the 
husband, the plaintiff. Just here possession of the barn with no facts 
averred except being the husband, to show right of possession and use 
of the barn, is not sufficjent interest in the barn by pla‘ntiff to be in- 
sured. It is not an insurable interest. 

The demurrers of defendant to replication No. 2 to pleaas 5, 6, 7, 
8, 10, and 12 should have been sustained. Burnett & Martin v. Eufaula 
Home Ins. Co., 46 Ala. 14, 7 Am. Rep. 581; Howard Fire Ins. Co. v. 
Chase, 72 U. S. (5 Wall.) 509, 18 L. Ed. 524; section 4544, Code 1907. 

[4] Replication A of plaintiff to pleas 7, 8, and 12 is set out in 
substance heretofore in this opinion. Under it the plaintiff, the hus- 
band, shows his right to possession of the barn under contract with his 
wife, when the policy of insurance was executed. It appears from this 
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replication that plaintiff was tenant of his wife, as to the land and the 
barn; that the barn was used by him to store his crops raised on this 
place; that he was to continue to farm on the land and use the barn, 
the consideration being he was to pay the purchase money debt due by 
his wife thereon. This gave the husband, the plaintiff, an interest in 
the barn. It was to his nterest to keep it for use, and not to destroy 
it. Its preservation was beneficial to him under his contract with the 
owner. His interest was continuous therein during the life of the in- 
surance policy. Its destruction would bring pecuniary loss to him. 
This contract with his wife gave him an insurable interest in the barn. 
That interest is the value of his leasehold in the barn, and not the val- 
ue of the barn. Com. Fire Ins. Co. v. Capital City Ins. Co., 81 Ala. 
320, 8 South. 222, 60 Am. Rep. 162; Horsch v. Dwelling House Ins. Co., 
77 Wis. 4, 45 N. W. 945, 8 L.. R. A. 806. 


{5} The allegations of replication A show plaintiff has an insura- 
ble interest in the barn; but it fails to aver that he informed the de- 
fendant’s agent thereof before the policy was issued. It shows that 
plaintiff before the contract of insurance was made informed the agent 
that the barn belonged to his wife, and the personal property therein 
belonged to him, and asked the agent if two policies were necessary, 
and the agent replied that “it would not,” and that the agent “knew that 
plaintiff was in possession of and working said farm’; but nowhere 
therein does it appear that the defendant, or its authorized agent. knew 
before and when the policy was issued that plaintiff had an insurable 
interest in the barn, and the exact nature of that interest. 


If the barn belonged to the wife in fee simple, and the defendant 
or its agent was informed thereof by the plaintiff before the policy was 
issued, then the policy as to the barn was void; and a void policy can- 
not afterwards be made valid by pleading waiver thereof on uncom- 
municated facts, which were in existence, but not known to both par- 
ties, before its execution. It was the duty of the plaintiff to have 
informed the defendant or its agent of the insurable interest he had in 
the barn before the policy was issued, in order to set up that his not 
owning it in fee simple was waived. His not owning the fee-simple 
title could not be waived if the authorized agent had no notice thereof 
before the policy was issued. To have waived it, the defendant, or its 
authorized agent, must have known before the policy was issued that 
the plaintiff did not own a fee-simple title to the barn, but that he did 
own an insurable interest therein, and its nature, and with full knowl- 
edge of these facts the policy was issued by the defendant or its au- 
thorized agent to the plaintiff. The policy then would be _ binding 
whether the defendant indorsed thereon or not the true interest of 
plaintiff in the insured property. 

Demurrers of defendant to replication A to pleas No. 7, 8 and 
12 should have been sustained. Syndicate Ins. Co. v. Catchings, 104 Ala. 
176, 16 South. 46; Security Mut. Life Ins. Co. v. Riley, 157 Ala. 553, 47 
South. 735; Ins. Co. of N. Am. v. Williams, 200 Ala. 681, 77 South. 
159. 

[6] The court did not err in allowing evidence as to the conversa- 
tion between plaintiff and L. B. Wyatt, the agent of the defendant, in 
regard to the ownership of the barn and its contents, the mortgage on 
the land on which the barn was situated, the amount of the debt due on 
the farm, when payable, and the agreement between plaintiff and his 
wife in regard to the barn and farm and the debt thereon just before 
the insurance policy was issued, and in regard to insuring the barn and 
the personal property. This was material to show that defendant or 
its authorized agent knew before the policy was issued who owned the 
barn and the personal property, and wh t interest, if any, the plaintiff 
had therein. Did the defendant! or its authorized agent, with or with- 
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out knowledge of these facts issue to plaintiff the policy on the barn 
and on the personal property? 

[7, 8] The penalty of 25 per cent. allowed by sections 4594 and 
4595; as amended by Acts 1911, p. 316, under certain conditions therein 
named against insurance companies, does not bear interest. The jury 
must ‘‘assess and add 25 per cent. of the amount proven to be due the 
assured under such policy or policies, and judgment shall be rendered 
accordingly, whether claimed in the complaint or not.” 

The court in its oral charge on interest, excepted to by the defend- 
ant, did not follow the exact language of the statute, but in practical 
operation the charge of the court was in effect the same as the statute 
rule. The court properly, under the conflicting evidence, left it to the 
jury to decide whether the penalty should be added, in event of re- 
covery by plaintiff. 

The questions as to the execution and delivery of the policy under 
the non est factum plea and the territorial authority of the agents were 
all under the testimony correctly left by the court to the jury. The 
law on these subjects was clearly given in the former opinion in this 
case. 202 Ala. 374, 80 South. 456. 

The court in its oral charge and in the written charges, given and 
refused, followed the law substantially as directed by this court in the 
former opinion; no special argument for error thereon is made and in- 
sisted on in brief of appellant, except the refusal by the court to give 
the written affirmative charges asked for by it. 

[9] The testimony being in conflict on all material issues, the court 
below properly refused the affirmative charges. It was a jury case. 

For the errors pointed out, the judgment is reversed, and the cause 
remanded. 


Reversed and remanded. 
Anderson, C. J., and Sayre and Gardner, JJ., concur, 


BICE v. HOME INS. CO. 


SAME vy. INDUSTRIAL FIRE INS. CO. 
Superior Court of Delaware. Kent. May 20, 1921.) 
114 Atlantic Reporter, 211. 


INSURANCE — AGREED VALUATION HELD BASIS OF SET- 
TLEMENT, IN ACTION ON POLICY CONTAINING COIN- 
SURANCE CLAUSE, FOR PARTIAL LOSS. 


Two insurance companies had each issued policies of $3,000 on the 
property; the value thereof being agreed on as $8,000 as to the building 
only, and each policy contained the 80 per cent. reduced rate contribu- 
tion clause. There was a partial loss of $2,609.66, and appraisers ap- 
pointed under the policy found the sound value of the building to be 
$15,000. Defendants contended that, the loss being partial, the agreed 
value was to be disregarded, as respects the coinsurance clause and that 
since the insurance carried was $6,000} instead of the required 80 per 
cent. of $15,000, namely, $12,000, they were liable for only %/,200, OF 
Y%. of the partial loss, or $1,304.83, or $652.42 on each policy. Held that, 
under Rev. Codes, 1915, § 599, the agreed valuation would not be dis- 
regarded, although the less was only partial, but such valuation would 





426 Insurance Law Journal, Vol. 58. [Oct., 


furnish the basis of settlement as follows: Deducting from the 80 per 
cent. of the agreed valuation of $8,000, namely, $6,400, the total insur- 
ance of $6,000, left $400: as to which insured was his own insurer under 
the coinsurance clause, so that he should bear “”/gi0, or */i, of the 
partial boss, leaving “/,., or $2,446.50, to be paid by the insurance, or 
$1,223.25 on each policy. 

(For other cases, see Insurance, Dec. Dig. § 500.) 


Actions by James B. Bice against the Home Insurance Company and 
against the Industrial Fire Insurance Company. Judgments for the 
plaintiff. 


Pennewill, C. J., and Boyce, J., sitting. 


W. Watson Harrington and James M. Satterfield, both of Dover, 
for plaintiff. 

Henry Ridgley and Arley B. Magee, both of Dover, and G. Ross 
Veazey, of Baltimore, Md., for defendants. 


In these cases the defendant insurance companies had each issued 
separate policies in the sum of $3,000. On the policy of the Home In- 
surance Company, dated October 28, 1919. there was indorsed: 

“It is agreed between the insurer and the insured that the value of 
the insured property is of the sum of $8,000. as to the building only.” 

On the policy of the Industrial Fire Insurance Company, dated 
October 28, 1919, there was a similar indorsement. 

Each policy contained the 80 per cent. reduced rate contribution 
clause, as follows: 

“Tn consideration of the reduced rate and (or) form under which 
this policy is written, it is expressly stipulated and made a condition 
of this contract, that in the event of loss this company shall be liable 
for no greater proportion thereof than the amount hereby insured bears 
to 80 per cent. of the actual cash value of the property described here- 
in at the time when such loss shall happen, nor for more than the pro- 
portion which this policy bears to the total’ insurance thereon.” 

The fire occurred on the 5th of February, 1920, and the appraisers 
appointed under the policy agreed in writing upon an award fixing the 
sound value of the building at $15,000, etc. 

For the defendant companies the claim was made that there are 
two possible theories as to the extent of their liability: 

(1) If the agreed valuation of $8,000 is accepted as controlling, 
then, under the 80 per cent. clause, Mr. Bice should have carried insur- 
ance in the sum of $6,400. He, however, carried insurance only in the 
sum of $6,000; he is therefore his own insurer to the extent of $400. 
The loss was $2,609.66, and under this theory the insurance company 
should pay “/, or “/1 of the loss, and Mr. Bice should bear */, of the 
loss. The companies would, therefore, pay the sum of $2,446.50, or $1,- 
223.25, on each policy. 

(2) If the agreed value in the policy is to be disregarded, and 
the value of the appraisers accepted, then 80 per cent. of the appraised 
value ($15,000) would be $12,000. 

(3) Since the plaintiff carried only $6,000 in insurance, the com- 
panies would then be liable for */,, or % of the total loss, or $1,304.83, 
or $652 42 on each policy. 

The real question thus presented was: Whether, under the Dela- 
ware law, in case of partial loss, the coinsurance clause in a valued pol- 
icy supersedes the clause with respect to agreed valuation, or whether 
the agreed valuation c'avse furnishes the figure by which settlement of 
the loss is to be finally determined. 
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It was the contention of the defendant companies that, in cases 
of partial loss. the award of the appraisers is binding as to the value 
of the property at the time of the fire, and that, therefore, the liability 
of the two defendants in this case is $1,304.83. 


The questions raised appear in the opinion of the court. 


PENNEWILL, C. J., delivering the opinion of the court: 

The above-mentioned cases involve the same questions of law, and 
it was understood that the decision in one should apply to the other. 

The cases are before the court on an agreed statement of facts, 
which according to the case stated, filed in the first-mentioned action, 
are as follows: 

“And now, to wit, this 27th day of April, A. D. 1921, it is agreed 
by and between the attorneys for the plaintiff and defendant in the 
above-mentioned cause that the following case be stated for the opin- 
ion of the court, in the nature of a special verdict, either party to have 
the right to sue out a writ of error on the judgment to be entered in 
the cause: 

“That on the Ist day of October, 1919, the defendant issued and 
delivered to the plaintiff the policy of fire insurance hereto attached. 

“That at said time the plaintiff was and still is the owner of the 
property described in the said policy. 

“That on the 5th day of February, 1920, the said property . was 
damaged by fire, but was only partially destroyed. 

“That at the time of said fire the total amount of the insurance on 
the said property was $6,000, $3,000 of which was under the policy 
hereto attached, and the remaining $3,000 was under a policy issued by 
the Industrial Fire Insurance Company, a copy whereof is hereto at- 
tached. 

“That each of the said policies was issued with and under the 80 
per cent. reduced rate contribution clause. 


“That a dispute having arisen between the plaintiff and the defend- 
ant and also between the plaintiff and the aforesaid the Industrial Fire 
Insurance Company as to the amount of the loss sustained by the 
plaintiff under the aforesaid policies by reason of the fire aforesaid, 
the said plaintiff and the defendant and the aforesaid the Industrial 
Fire Insurance Company did enter into, make and execute the agree- 
ment hereto attached, dated March, 1920; the Harvey B. Riggs named 
in the said agreement having been selected by plaintiff and the Charles 
A. Cummins named therein having been selected by defendant. 

“That on March 24, 1920, the said Riggs and Cummins made the 
award hereto attached under the agreement aforesaid. 

“That. as appears by the said policies, each of them contained a 
statement that it was agreed between the insurer and the insured that 
the value of the insured property was $8,000. 

“That, as appears by the aforesaid award hereto attached, the sound 
value of the insured property at the time of the fire was found to be 
$15,000. 

“If the court shall be of the opinion that the $8,000 stated in the 
policy to be the agreed value of the property insured is controlling as 
to the actual cash value of the property described in the policy at the 
time when the loss happened as provided by the reduced rate contribu- 
tion clause aforesaid, then judgment shall be entered for the plaintiff 
in the sum of $1,223.25, with interest thereon from April 5, A. D. 1920; 
otherwise judgment shall be entered for the plaintiff, in the sum of 
$652.42, with interest thereon from April 5, A. D. 1920.” 


The decision in this case depends upon the construction the court 
shall place on our statute; Revised Code 1915, § 599, because, no matter 
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what may be the provisions of the policy, the state law must control. 
And the statute expressly says that— 

“The contracts made by such policies and renewals shall be con- 
strued to be contracts made under the laws of this state.” 

The question then is: What does said section mean when applied 
to the facts of the present case? 

The section is as follows: 

“Whenever any policy of insurance shall be issued to insure any 
real property in this state against loss by fire, tornado or lightning, and 
the property insured shall be wholly destroyed without criminal fault 
on the part of the insured, or his ass'gns, the amount of the insurance 
stated in such policy shall be taken conclusively to be the true value 
of the property insured and the true amount of loss and measure of 
damages, subject. to the proviso herein; and every such policy, whether 
hereafter issued or renewed, shall have indorsed across the face of it 
the following: ‘It is agreed between the insurer and insured that the 
value of the insured property is of the sum of $———-; and this esti- 
mate shall be binding on both parties as to value. and in case any own- 
er shall effect any subsequent insurance: Provided however, that noth- 
ing herein contained shall, in case of loss, prevent the company insuring 
from adjusting the loss by replacing the property destroyed; upon any 
larger value than so agreed, all insurance as well that then existing as 
that subsequently obtained shall become void. 

“This section shall apply to all policies of insurance made or issued 
upon real property in this state, and also to the renewal which shall be 
made, of all policies issued in this state, and the contracts made by 
such policies and renewals shall be construed to be contracts made un- 
der the laws of this state. 

“The court. upon rendering judgment against any insurance com- 
pany upon any such policy of insurance, shall allow the plaintiff a rea- 
sonable sum as an attorney’s fee to be taxed as part of the costs.” 

The question naturally arises: Did the Legislature, in enacting the 
statute, have in contemplation any other than a total loss? 

It is first declared that the amount of insurance stated in the policy 
shall be taken to be the true value of the property insured if it shall 
be wholly destroyed; and the follows the provision that the parties shall 
agree upon the value of the property in every case and make it a part 
of the policy; and the statute further provides that such estimate shall 
be binding on both parties as to value. 

As we have already said, the decision of the case depends upon the 
proper construction of the statute in question, and that being so we do 
not think the authorities cited on either side are very helpful. They 
are interesting as showing the history and development of insurance law 
in some particulars, but of little assistance in the interpretation of our 
own statute which is unlike any other we have seen. 

While there may be a difference of opinion as to whether the 
Legislature, in enacting the statute, contemplated a partial loss, there 
can be no doubt that the language employed is broad enough to com- 
prehend it. 

The court are of the opinion that if there is an agreed value of the 
property insured, indorsed on the policy in accordance with the statute, 
such value must furnish the basis of settlement if the property shall be 
partially destroyed, and we reach this conclusion because of the ap- 
parent meaning of the statute, the general language employed therein. 
and also because of what we think was the main purpose of the Legis- 
lature in enacting the statute. 

The law requires that every policy issued .to insure real property 
in this state shall have indorsed across its face the value of the prop- 
erty insured as agreed upon by the insurer and insured, and that this 
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estimate shall be binding on both parties as to value. -.It would be im- 
possible to use more general language. ; 
But to make the application of the statute more certain in ‘every 
case of loss, it is further provided that the section shall apply to all 
policies of insurance made or issued upon real’ property in this state. 


We think the Legislature intended to make every policy of insur- 
ance issued on real property a-valued policy for all purposes, and pre- 
vent the issuance of an open policy in any case. We are convinced that 
such was the primary object of the law; and the reason for it, no 
doubt, was the desire to prevent disagreements and_ difficult‘es there- 
after in fixing the value of property in the ascertainment of the amount 
of loss. 

It is argued by the defendant, with some force and reason, that the 
agreed value was not intended to apply to a partial loss because there 
could be no. agreement at the time the policy is issued, as to the. value 
of a part of the property insured. But it should be noted that in order 
to make the value indorsed on the policy operative in case of. partial 
loss it is not necessary that the. value of any part of the property should 
be agreed on. The agreed value in the policy is designed, not to fix the 
value of a part but to furnish the basis upon which settlement shall be 
made in case of any loss. And it is riot, as defendant contends, de- 
structive of the agreement of the parties, that in case of disagreement 
as to the loss the same sha'l be ascertained by appraisers. Even though 
the agreed value governs in case of partial loss, there would still be 
reason for the appointment of appraisers in case of disagreement as to 
the loss. Their duty jis not to fix the value of the property destroyed, 
but the amount of the loss the insured has sustained; and this is-done, 
we apprehend, by estimating what it will cost to repair or replace the 
property destroyed. 

There is another consideration that has influenced the court to some 
extent in reaching their conclusion, and it goes, in a way, to the mutual-- 
ity of the agreement between the insurer and insured. The-statute is 
expressly read into every insurance policy on real property. and every 
provision of the contract should be equally binding on both parties 
thereto. If the loss in this case, as ascertained by the appraisers, had 
been in excess of the amount of insurance stated in the policy, it is 
very certain the insurer would not pay more than the amount stated, 
and it is equally certain that in a suit on the policy a greater sum could 
not be recovered. But it is contended by the insurer that, while the 
amount of the insurance stated in the policy is binding on the insured, 
the value of the property, indorsed on the policy, is not binding on the 
insurer. In other words, the maximum amount the insured shall re- 
ceive is fixed by the contract no matter what may be his actual loss, 
but the amount the insurer shalt pay, in case of partial loss is to be 
governed by the actual value of the property at the time of the loss. 


The insured cannot receive more than the agreed value in any case 
because the insurance stated in the policy never exceeds it, but the in- 
surer may disregard such value in case of partial loss and settle on a 
different basis. This means, of course. that the agreed value shall be 
binding on the insured but not on the insurer. We do not think a con- 
struction should be placed on the statute that will produce such a re- 
sult. 

A like thought must have been in the mind of the court in the case 
of International Nav. Co. v. Atlantic Mutual Ins. Co. (D. C.) 100 Fed. 
304, 316, for in the opinion the court said: 


“In my view, the New York rule is most consonant with the terms 
of valued policies and with the object of a valuation, which is to limit 
both parties on the question of value. Insurance Co. v. Hodgson, 6 
Cranch, 206, 220, 3 L. Ed. 200. When the value has been fixed by agree- 
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ment the owner should not be compelled to stand constructive insurer 
(in a settlement between himself and his actual insurers) of any unin- 
sured value of his ship beyond the amount agreed on in the policy. Yet 
that is the precise effect of the English and Boston rule. In case of 
total loss, or of partial loss and repair, the owner is held estopped from 
claiming beyond the agreed value. The estoppel ought to be mutual (3 
Kent. Com. 274); and the insurer who has agreed to a fixed value of 
the ship, ought not to be allowed, in case of a loss within the policy, to 
reject the valuation and to reduce the claim upon him, on the mere 
ground that the vessel is worth more than the sum agreed upon, and 
the owner should stand constructive insurer as to the excess, and bear, 
with the actual insurers, a pro rata share of the loss. Such a rule is 
unequal and unjust, since it enforces the valuation as against the own- 
er, but ignores it as against the insurer.” 

Each of the rules mentioned in this opinion has been followed 
where the property insured was personal property, and particularly goods 
or merchandise; but we do not understand there have been two rules 
where the property was real property. In the case just referred to the 
court held that but one rule was applicable to a ship, and gave the rea- 
son why a different one might apply to goods and merchandise. 

In concluding the opinion the court used this language: 


“But considering that no great variation in the policy value from 
the true value can ordinarily take place, except with the knowledge and 
consent of both parties, each may well be held to abide the result of his 
venture, according to the conventional rule of adjustment.” 


The cases cited by the defendant as most analogous to the one be- 
fore the court are Harris v. Eagle Fire Co., 5 Johns. (N. Y.) 368, and 
Lancashire Ins. Co. v. Bush, 60 Neb. 116, 82 N. W. 313. 

In the first mentioned case the court held the loss to be like a 
total loss, because each article lost was of equal value with every oth- 
er article constituting the cargo; and the loss could, therefore, be as- 
certained by computation. Such being the case, all that. was said about 
the manner of ascertaining a partial loss was clearly obiter. 

As to the Nebraska decision it is enough to say that the statute 
upon which it is based differs from ours in a very important particu- 
lar. It is identical with the first part of our law, but contains no re- 
quirement, so far as we could find, that an agreed value of the prop- 
erty shall be indorsed on the policy. It simply makes the amount of 
the insurance stated in the policy the true value of the property insured 
and the true amount of the loss and measure of damages in case the 
property insured shall be wholly destroyed. Certainly such valuation 
would not apply to a partial loss, and if our statute contained nothing 
more than this in respect to the value of the property there would be 
no contention that it controls in the present case. The policy would be 
an open one with respect to a partial loss. 

In our statute, as in the Nebraska law, it is first stated what shall 
be the measure of damages in case of total loss. viz. the amount of the 
insurance written in the policy, and then follows in the Delaware stat- 
ute, but not in the Nebraska law, the provision that in every policy on 
real property there shall be indorsed across the face of it the value of 
the property agreed upon by the parties. It is impossible for the court 
to see any sound reason for this agreed valuation unless it is intended 
to furnish the basis for settlement if there shall be a partial loss. 

The statute not only requires that the value of the property shall 
be agreed upon and indorsed upon the policy, but that such estimate 
shall be binding on both parties as to value. We construe this language 
to mean, that if any controversy shall arise between the insurer and 
insured involving the value to be placed on the property covered by the 
policy, the agreed value shall govern in ascertaining the amount of loss. 
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Many of the cases cited at the argument on both sides were cases 
that involved personal property. We are dealing with insurance _poli- 
cies on real property, and with the construction of a Delaware statute 
governing the same. For that reason, we think most of the citations 
are hardly applicable to the question before the court. 

If it should be thought the construction the court have placed on 
our statute will work a hardship upon insurers, it may be said that the 
insurer need not agree to a valuation of the property insured that is 
far below its real value. If there is an agreement we think the value 
agreed on must govern in case of partial loss. 

Judgment will be entered in each case in conformity with this opin- 
ion and the agreement in the case stated. 

The court then made the following order: 

And now to wit, this 20th day of May A. D. 1921, the above and 
foregoing case having been heard on a case stated and having been ful- 
ly argued by counsel on both sides, the court is of the opinion that the 
$8,000 stated in the policy. as the agreed value of the property insured, 
is controlling, as to the actual cash value of said property described in 
said policy at the time when the loss happened as provided by the reduced 
rate contribution clause, set forth in said policy. 

It is therefore ordered, adjudged and decreed that judgment be en- 
tered for the plaintiff in the sum of $1,305.80 (being $1,223.25, with 
interest thereon from April 5, A. D. 1920). as was agreed in said case 
stated; and ; 

It is further ordered, adjudged, and decreed that the costs of this 
case be paid by the defendant and that the sum of $150 be allowed to 
the plaintiff as an attorney fee and that said sum be taxed as a part of 
said costs in this case and be paid by the defendant. 


A similar order was made in the other case. 


STATE Ex REL. AMERICAN CENTRAL INS. CO. v. REYNOLDS 
ET AL., JunGEs. (No. 22238.) 


(Supreme Court of Missouri, Division No. 2. June 23, 1921. Motion for 
Rehearing Denied July 19, 1921.) 


232 Southwestern Reporter, 683. 


2. INSURANCE—NO EQUITY IN ANSWER SETTING UP RIGHT 
OF SUBROGATION TO MORTGAGEE’S RIGHTS WITHOUT 
PAYING MORTGAGEE’S CLAIM. 

In a mortgagee’s action on an insurance policy, to which a mortgagee 
clause was attached, there was no merit in an answer setting up the in- 
surer’s right to subrogation to the rights of the mortgagee as against the 
mortgagor and owner, where the insurer had not paid the mortgagee’s 
demand, and did not pay it into court. 

(For other cases, see Insurance, Dec. Dig. § 606[2].) 


3. INSURANCE—INSURER PAYING MORTGAGEE’S CLAIM SUB- 
ROGATED, WITHOUT ORDER OR FORMAL ASSIGNMENT 
OF SECURITY. 

Under a policy to which a mortgagee clause was attached, which pro- 
vided that if the company should pay the loss to the mortgagee, and 
should claim that as to the mortgagor or owner no liability existed, it 
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should, to the extent of such payment, be legally subrogated to all the 
rights of the mortgagee, the company, on payment of the mortgagee’s 
demand, would be entitled to equitable subrogation, without any order of 
court or formal assignment of the securities held by the mortgagee. 


(For other cases, see Insurance, Dec. Dig. § 606[2].) 


4. INSURANCE—IN MORTGAGEE’S ACTION, MORTGAGOR AND 
OWNER HELD UNNECESSARY PARTIES. 


In an action on a fire insurance policy by a mortgagee, in which the 
insurer alleged that plaintiffs concealed the title and ownership of a per- 
son other than the apparent owner, and also sought to be subrogated to 
the mortgagee’s rights against the apparent and real owner in case of a 
recovery by the mortgagee, such apparent and real owners had no interest 
in the controversy between the mortgagee and the company, and were un- 
necessary parties. 

(For other cases, see Insurance, Dec. Dig. § 624[5].) 


7. INSURANCE—INSURER NOT SUBROGATED TO MORTGA- 

GEF’S RIGHTS UNTIL PAYMENT OF DEMAND. 

Under a fire insurance policy, to which was attached a mortgage clause 
providing that if the company should pay the loss to the mortgagee, and 
should claim that as to the mortgagor or owner no liability existed, it 
should to the extent of such payment be legally subrogated to all the 
rights of the mortgagee, it was not entitled to be subrogated to such 
rights until it paid the mortgagee‘s demand. 

(For other cases, see Insurance, Dec. Dig. § 606[2].) 


Petition by the State, on the relation of the American Central Insur- 
ance Company, for a writ of certiorari against George D. Reynolds and 
others, as Judges of the St. Louis Court of Appea's, to quash the record 
in the case of C. E. Hayden, Trustee, et al. v. American Central Insur- 
ance Company, 221 S. W. 437. Writ quashed. 


Petition for certiorari by the State, on the relation of American Cen- 
tral Insurance Company, a corporation, against George D. Reynolds et al., 
Judges of the St. Louis Court of Appeals, to have this court quash the 
record of the Court of Appeals in the case of C. E. Hayden, Trustee, and 
others, against the American Central Insurance Co., 221 S. W. 437, and 
following. It is contended by the relator here that the opinion of the 
Court of Appeals contravenes certain rulings of this court. The facts, as 
set out in the above opinion, read as follows: 

“Reynolds, P. J. This is an action on an insurance policy for $3,100, 
for a term of three years from January 21, 1914, at an annual premium 
of $46.50, the policy issued in favor of George F. Martin, as owner. By 
rider attached in case of loss, the amount of insurance is payable to C. 
E. Hayden, trustee for Arthur O. Meininger. The suit was instituted by 
Arthur O. Meininger, mortgagee under the two deeds of trust, hereinafter 
referred to, and C. E. Hayden, trustee in those deeds of trust, against 
appellant, to recover, under the mortgage clause attached to the policy, the 
amount of insurance covered, total loss of the property insured, a frame 
dwelling, known as 1725 Princton avenue, being averred. Judgment was 
demanded for $3,100 under the policy, with interest from March 6, 1915, 
at six per cent per annum, and for $310 as damages for alleged vexatious 
delay, and for a reasonable attorneys’ fee. The suit was filed May 7, 
1915, entry of appearance made by appellnt, defendant below. . 

“On February 9, 1916, appellant filed its amended answer and what is 
designated by appellant as a cross-bill seting up in the answer that the 
policy was issued in the name of George F. Martin, as insured, but that 
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the property insured was in fact owned by one Adolph Krupnick at the 
time the policy was issued, and it prayed that Martin and Krupnick be 
made parties defendant. Appellant averred that said policy was. void, 
because of the concealment from it of lack of title of Martin and of the 
interest of Krupnick. By way of its cross-bill, as it is called by appel- 
lant, it set up the same facts, averred that by reason thereof the policy 
was void, and sets out the subrogation clause as follows: 


“*Tt is also agreed that whenever this company shall pay to the mort- 
gagee or trustee any sum for loss under this policy, and shall claim that 
as to the mortgagor or owner, no liability therefor existed, it shall at once 
and to the extent of such payment be legally subrogated to all the rights 
of the party to whom such payment shall be made, under any and all se- 
curities held by such party for the payment of said debt. But such subro- 
gation shall be in subrogation to the claims of said party for the balance 
of the debt so secured. Or this company may, at its option, pay the said 
mortgagee or trustee the whole debt so secured, with all the interest which 
may have accrued hereon to the date of such payment, and shall there- 
upon receive from the party to whom such payment shall be made an as- 
signment and transfer of said debt, with all securities held by said party 
for the payment thereof.’ 


“Appellant then avers that if plaintiff, as trustee or mortgagee, had 
any interest in or title to the property, or any right to the insurance 
under the policy, it (defendant insurance company), as insurer under 
the policy, claims its right to be subrogated to the rights of the mort- 
gagee under the mortgage securities. The defendant further avers that 
Martin and Krupnick are necessary parties, interested in the subject- 
matter of the case, and that a complete determination of the action can- 
not be had without the presence of both of them, ‘in that the defendant 
herein claims the right to be subrogated to the rights of the plaintiff, 
Arthur O. Meininger, in and to the securities held by him, constituting 
a first and second lien. as stated in this answer, on the real estate, the 
legal titie of which is in said George F. Martin, and the equitable title 
of which is in said Adolph Krupnick, and defendant therefore prays 
that the said George F. Martin and Adolph Krupnick be made parties 
defendant to said cause. Defendant states that frequently since the oc- 
currence of said loss it has offered to pay to said plaintiffs $3,000 of 
said policy provided the said plaintiffs transfer to defendant the said 
promissory notes secured by deeds of trust set out in the said_ petition, 
but that plaintiffs have declined and refused to transfer said promis- 
sory notes secured by said deeds of trust, or to subrogate defendant to 
the rights of plaintiffs in said property.’ (The offer of $3,000 is under 
the erroneous supposition that the $3,100 also covered the outbuildings.) 

“Admitting that it has not paid the policy, but denying that its re- 
fusal was vexatious or for delay, defendant tenders into court the pre- 
mium received and the interest thereon. 


“Plaintiffs’ reply was a general denial. Thereafter the court order- 
ed that Martin and Krupnick be made parties defendant, each of whom 
filed a pleading by ‘way of answer and reply. Krupnick averred* that 
he had been the owner of said property since September 13, 1913, sub- 
ject to the deeds of trust, averred that appellant, American Central In- 
surance Company at all times had fuil knowledge of said fact, and 
denied that it was entitled to subrogation. 


“The answer of Martin was substantially to the same effect, ex- 
cept that he disclaimed any beneficial interest in the property, and stated 
that the deeds conveying the premises were made to him for the pur- 
pose of having the property conveyed to Krupnick. By way of reply 
to these pleadings, appe'lant specifically denied that it had any knowl- 
edge that Krupnick was owner, and of any conveyance from Martin to 
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Krupnick, and averred that it first learned of these facts long after the 
occurrence of the fire, and that it has tendered into court the amount 
of the premium with interest. 

“The first and second deeds of trust were executed September 12, 
1913. The Night and Day Bank of St. Louis had prior thereto owned 
the insured property. referred to as the Princeton avenue or Richmond 
Heights property. Adolph Krupnick, prior to that date, owned im- 
proved real estate on Dickson street in St. Louis, also incumbered. 
With the aid of one Altheimer, a real estate agent, the bank (which 
carried the Richmond Heights property in the name of Arthur O. 
Meininger), on September 12, 1913, traded the Richmond Heights prop- 
erty to Adolph Krupnick, for his interest in the Dickson street prop- 
erty, Altheimer acting as agent for both parties. Krupnick at the time 
had some children by his former wife, since deceased, and for family 
reasons did not want to have his name of record as ‘thé owner of the 
real estate. Accordingly, Me‘ninger, acting for the bank, made a deed 
conveying the Richmond Heights property to George F. Martin, a col- 
lector in the employ of Altheimer, Martin and his wife, contempora- 
neously therewith executing the first and second deeds of trust upon 
the property, to secure notes payable to the order of Meininger. On 
the next day Martin and his wife executed a deed conveying the fee- 
simple title in and to the Richmond Heights property, subject to the 
deeds of trust, to Adolph Krupnick, and it was agreed between AI- 
theimer and Krupnick that this deed would remain unrecorded in the 
possession of Altheimer until such time as Krupnick called for it. 


“There is no record evidence that either of plaintiffs knew that 
Martin had made the conveyance to Krupnick, or knew of the agree- 
ment between Altheimer and Krupnick that any deed should remain un- 
recorded. Nor was there any written application for the policy, the re- 
quest for its issue having been made over the telephone to the defend- 
ant’s city office. It should also be noted that while defendant claims 
that the policy covered only $3,000 on the house, and that the $100 was 
on the outbuildings, etc., that the policy itself calls for ‘$3,100 on the 
two-story, shingle-roof frame building and additions thereto,’ after which 
appears this: ‘$ Nil on fencing, stable and outhouses belonging to above- 
described building. These were not injured or destroyed. 

“The first deed of trust was to secure a promissory note for $2.- 
500 and interest notes in the sum of $75, one due every six months, un- 
til maturity of the principal note, which was due five years after date, 
or September 12, 1918. 

“The second deed of trust, executed the same day, to wit, Septem- 
ber 12, 1913, was to secure the sum of $875 purchase money, evidenced 
by fifty-eight promissory notes of' $15 each, payable in from one to 
fifty-seven months after date, and one note payable fifty-eight months 
after date, for $20. 


“At the time of the fire these deeds of trust remained unpaid; and 
at the time of the trial there was still due on the first mortgage $2,500, 
and on the second mortgage $875, making a total of $3,375. The policy 
was issued January 21, 1914, for a premium of $46.50, insuring 
George F. Martin for the term of three years from the 20th day of 
January, 1914, in the sum of $3,100, on the dwelling house in question. 
It is the New York standard policy and contains provisions rendering it 
void in case of concealment or misrepresentation of any material fact 
or circumstance concerning the insurance or subject thereof, or if the 
interest of the insured be not truly stated, or if the interest of the in- 
sured be other than unconditional and sole ownership, or if the subject 
of insurance be a building on ground not owned by the insured in fee 
simple. The policy bears a mortgage clause providing that it is paya- 
ble, in case of loss, to C. E. Hayden, mortgagee or trustee, as in the 
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mortgage clause provided, which clause also contains the provision, 
among others, that the interest of the mortgagee or trustee shall not be 
invalidated by any act or neglect of the mortgagor or owner, etc.; pro- 
vided, among other things, that the mortgagee or trustee shall notify the 
company ‘of any change of ownership, or increase of hazard which shall 
come to his or their knowledge, and shall have permission for such a 
change of ownership or increase of hazard, duly endorsed on the pol- 
icy,’ and further providing, that if the company ‘shall pay the mort- 
gagee or trustee, any sum for loss under this policy, and shall claim 
that as to the mortgagor or owner, no liability therefore existed, it shall 
at once and to the extent of such payment, be legally subrogated to all 
the rights of the party to whom such payment shall be madé, under 
any and all securities held by such party for the payment of said debt.’ 


“The policy was applied for by the mortgagee, Arthur O. Mein- 
inger, and issued by the N. R. Wall & E. T. Campbell Agency Company, 
representing the appellant... Meininger, in making application for the 
policy, gave the name of George F. Martin as the owner of the prop- 
erty, and did not disclose the interest of Krupnick in the property. 
Meininger had been acquainted with Krupnick for a considerable time 
prior to making application for the policy, and Krupnick had told him 
before he applied for the policy that he owned the Princeton avenue 
property. About February 11 or 12, 1914, the Wall-Campbell Agency 
Company made a request for an inspection of the physical condition of 
this property, and the inspection slip, or paper used for that purpose, 
was turned over to one Brown, who had been in the employ of the 
American Central Insurance Company for many years, whose authority 
was then limited to an inspection of the property and to the incidentai 
duty, as appellant claims, of reporting any facts he might learn regard- 
ing the ownership or hazard incident thereto. The inspection siip set 
out that the assured was George F. Mart'n; and under the head of ‘Oc- 
cupancy’ Brown filled in the words, ‘Dwl. of owner,’ along with some 
other notations as to the physical condition of the property, signed his 
name to it, and turned it in to the Wall-Campbell Agency Company. 

“The fire occurred November 6, 1914, and a few weeks after the 
fire, one Olson, in the employ of the Western Adjustment & Inspection 
Company, Insurance adjusters, who had been requested to adjust a 
loss sustained by Krupnick as to certain furniture, under a policy issued 
by some other company than appellant, took the furniture loss up with 
Krupnick and adjusted it, and in that connection was told by Krupnick 
that he owned the house. Neither Olson nor his employer had at that 
time been employed by the appellant herein to do any adjusting with 
reference to the policy in suit. Subsequently, however, when that In- 
spection Company was employed by appellant, Olson learning, shortly 
after the fire, that a claim was being made for the insurance by the 
holder of a deed of trust, took the matter up with Mr. Altheimer and 
inquired of him who George F. Martin was. Altheimer informed him 
that he was the third party in this transaction; that the pol‘cy had not 
been transferred nor the deed recorded, but that Mr. Krupnick was the 
owner. Olson then went to Clayton and examined the records of the 
Recorder of Deeds and reported to appellant. What he reported does 
not clearly appear, but presumably that Krupnick was owner of the 
property—at least he, acting as adjuster for appellant knew that. This 
was a few weeks after the fire. 


“There is practically no controversy as to the facts in this case ex- 
cept with reference to the contention made by attorneys for Krupnick, 
that at the time the inspector, Brown, visited the dwelling, about Feb- 
ruary 11 or 12, 1914, after the policy was issued, which was on Janu- 
ary 21, 1914, he knew that Krupnick lived there, greeted him by his 
name and on that occasion was informed by Krupnick that he owned 
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the property. Krupnick testified that, when Brown came to the house, 
he inquired, ‘Does Mr. Krupnick live here?’ and was informed by 
Krupnick that he did. Krupnick was corroborated in this by some of 
his children who were present. Brown denies that he had such knowl- 
edge or conversation. 

“The case was called for trial on the 24th day of April, 1916, and 
over the protest of appellant the court directed that the issues be- 
tween it and the respondents Meininger and Hayden be tried before a 
jury, excluding from said trial the other defendants, Martin and Krup- 
nick; and at the end of that trial the court directed the jury to find a 
verdict in favor of said respondent, submitting, however, the question 
of vexatious delay. 

“Thereafter, on tthe Ist day of May, 1916, the verdict of the jury 
in the first named trial having been received and filed by the court, the 
court proceeded to try the issues between appellant and defendants 
Martin and Krupnick, over the protest of appellant, before a jury in 
exactly the same manner and as before, at law. At the conclusion of 
this trial, the court submitted to the jury the issue raised by defend- 
ants Martin and Krupnick, that the policy, though invalid because of 
Martin’s lack of ownership at the time of the issuance of the policy, 
unless said provision was waived, was binding and valid if the jury 
found that Brown, while making inspection, was told by Krupnick that 
he was the owner, and that Brown made no objection nor suggestion to 
Krupnick that such fact would invalidate the policy, and that the ap- 
pellant thereafter retained the premium and did not cancel the policy; 
that the appellant would be deemed to have thereby waived the provi- 
sion of the policy relating to title to the property, and that, in that 
event, the jury should return a verdict that the policy was valid as to 
both Martin and Krupnick. Verdict was rendered to the effect that the 
jury found the issues for Martin and Krupnick and that the policy was 
valid as to them. 


“Motions for new trial having been duly filed by appellant, after 
both these verdicts, the court overruled them and entered judgment 
upon said verdicts, that is to say, upon the first verdict in favor of plain- 
tiffs for the amount of the policy, plus $250 attorneys’ fees; and upon 
the second verdict, that the policy sued upon was valid as to Martin 
and Krupnick. Motions for new trial and in arrest of judgment were 
thereafter filed by appellant, and these motions being overruled, it pro- 
secuted its appeal to this court.” 

The amended answer and cross-bill filed by relator, which it is 
claimed converted the law action, supra, into one in equity, in substance, 
reads as follows: 

(1) It admits that on September 12, 1913, the real estate described 
in petition was improved with a certain dwelling known as 1725 Prince- 
ton avenue, in Richmond Heights; admits that on the date above men- 
tioned said George F. Martin executed and delivered to plaintiff Hay- 
den, as trustee, for the benefit of plaintiff Meininger, the deeds of trust 
described in plaintiff’s petition; admits that on January 21, 1914, at the 
time when said deeds of trust were in full force and effect, defendant, 
in consideration of the premium of $46.50 then and there paid to it, 
issued the policy sued on against fire, for a term of three years, ending 
on January 20, 1917, and that a rider or clause attached provided that 
any loss which may accrue under said policy should be payable to C. E. 
Hayden, trustee; that on November 6, 1914, while said policy was in 
force, the building aforesaid was destroyed by fire. Every other al- 
legation in petition is denied. 

(2) Further answering, defendant states that by the terms of said 
policy it was agreed that said entire policy, unless otherwise provided 
by agreement indorsed thereon or added thereto, should be void if the 





Fire, &c.] State ex rel. Am. Cent. I. Co. v. Reynolds. 437 


interest of said insured, George F. Martin, in said property, be other 
than an unconditional and sole ownership, or if the building be on 
ground not owned by said insured in fee simple, or if any change, other 
than death of the said insured, take place in the interest, title, or pos- 
session of the said property, whether by voluntary act of the insured 
or otherwise. 


(3) Defendant further alleges that on September 12, 1913, Arthur 
O. Meininger, one of the plaintiffs herein, executed and delivered to 
one George F. Martin a deed in fee simple to lot 9 of block 9 of 
Richmond Heights, being the property upen which the building covered 
by said policy was situated, and described in petition; that on or about 
said date said George F. Martin, joined therein by his wife, executed 
and delivered to C. E. Hayden, plaintiff herein, the certain first and 
second deeds of trust, described in petition; that thereafter, on or about 
September 13, 1913, said George F. Martin executed and delivered to 
one Adolph Krupnick an absolute deed to said real estate; that when 
said policy was issued, on or about January 21, 1914, said Krupnick, 
through said conveyance from Martin, was the absolute owner of said 
real estate, subject to the deeds of trust aforesaid; that said ownership 
and title were not known to defendant. 


(4) That by the terms of said policy it was agreed that if, with 
the consent of defendant, interest under said policy shou'd exist in 
favor of the mortgagee, the conditions conta‘ned in said pelicy should 
apply in the manner expressed in such provision, and conditions of in- 
surance relating to such interest, as shall be written upon, attached, or 
appended thereto; that the said George F. Martin and said C. E. Hay- 
den and said Meininger, concealed from defendant, at the t'me appli- 
cation was made for the policy of insurance sued upon by plaintiffs, the 
title and interest of said Krupnick in said property; that his said title 
and interest there‘n were not made known to defendant, or insured, or 
mentioned in said policy; that by reason of said facts said policy was 
rendered null and void and of no effect at the time of said fire. Where- 
fore, having fully answered, defendant prays that it be hence discharged 
with its costs. 


The foregoing parts of said amended answer, designated by way of 
convenience as paragraphs 1, 2, 3, and 4, simply presented issues of law 
and fact for the consideration of a jury, without any equitable matter 
being presented as a defense or otherwise. The remaining portion of 
said amended answer, alleged to be a cross-bi:l demanding equitable re- 
ief, etc., in substance, reads as follows: 


(5) Defendant states that said policy provided that $3,000 was the 
amount taken on said dwelling and $100 on the fences, stable, and out- 
houses, situated on said permises; that none of the fences, stable, or 
outhouses, covered by said policy, were damaged by fire. 


(6) This paragraph is the same as that marked (2), supra and then 
continues: That if, with the consent of defendant, interest under said 
policy shall exist in favor of a mortgagee, or of any person having an 
interest in the subject-matter of said insurance, other than the interest 
of the insured described therein, that the conditions contained in said 
policy shall apply in the manner expressed in such provis‘ons and con- 
ditions of insurance, relating to such interest, as shall be written upon, 
attached or appended thereto. 


(7) Defendant further states that it is provided in the rider at- 
tached to said policy as follows: 


“It is also agreed that whenever th’s company shall pay to the mort- 
gagee or trustee any sum for loss under this policy, and shall claim that 
as to the mortgagor or owner no liability therefor existed, it shall at 
once and to the extent of such payment be legally subrogated to all the 
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rights of the party to whom such payment shall be made under any and 
all securities held by such party for the payment of said debt. But such 
subrogation shall be in subrogation to the claims of said party for the 
balance of the debt so secured. Or this company may, at its option, 
pay the said mortgagee or trustee, the whole debt so secured, with all 
the interest which may~have accrued thereon to the date of such pay- 
ment, and shall thereupon receive from the party to whom such pay- 
ment shall be made an assignment and transfer of said debt, with all 
securities held by said party for the payment thereof.” 

(8) Further answering, the same facts are alleged as are set out in 
paragraph (2), supra. 

(9) Defendant further states the same facts as are heretofore set 
out in paragraph (3). 

(10) Defendant further states the same facts as are set out in 
paragraph (4), supra; that said policy was not in full force on Novem- 
ber 6, 1914, as to said George F. Martin, when said property is alleged 
to have been destroyed or damaged by fire. 

(11) Defendant further states that, by reason of said Krupnick’s 
ownership of said property, said policy became null and void; that de- 
fendant is not liable to said George F. Martin, or to said Adolph Krup- 
nick; that if said plaintiff, as trustee or mortgagee, at the date of said 
loss or damage, had any interest in said property, and have any right 
to insurance under said policy, defendant claims its right to pay to said 
trustee, the amount, if any, due under the terms of said policy, payable 
on account of said loss and damage, and to be subrogated to the inter- 
est of the said mortgagee in the deeds of trust described in plaintiff's 
petition. 

(12) Defendant further states that said George F. Martin and Ado- 
Iph Krupnick are necessary parties, and are interested in the subject- 
matter of this case; that a compjete determination of this action cannot 
be had without the presence of both of said persons, in that the defend- 
ant herein claims the right to be subrogated to the rights of pla‘ntiff 
Arthur Meininger in and to the securities held by him constituting a 
first and second lien, as stated in this answer, on the real estate, the 
legal title to which is in said George F. Martin, and the equitable title 
of which is in said Adolph Krupnick. The defendant, therefore, prayed 
that said Martin and Krupnick be made defendants in the cause. 


(13) Defendant states that frequently, since the occurrence of said 
loss, defendants offered to pay said plaintiffs $3,000 of said policy, pro- 
vided said plaintiffs transfer to defendant the said promissory notes 
secured by deeds of trust, set out in petition, but that plaintiffs have 
declined and refused to transfer said notes, or to subrogate defendant 
to the rights of plaintiffs in said property. 

(14) Defendant admits that it has not paid said policy, but denies 
that defendant’s refusal to pay the same has been vexatious or for de- 
lay. 

(15) Defendant further states that the premium, amounting to $46.- 
50 for said policy, was paid to it February 6, 1914, and defendant here- 
by tenders to said George F. Martin, Adolph Krupnick, and the plain- 
tiffs herein, and now brings into court and deposits the same with the 
clerk thereto, the sum of $46.50, with interest thereon from February 
6, 1914, amounting to $5.73) making a total of $52.23. 


(16) Said answer and cross-bill then concludes with a prayer that 
judgment be entered in defendant’s favor and against plaintiffs. It fur- 
ther prays that, if the court should find in favor of plaintiffs, it order 
and direct them to transfer to defendant the said notes and deed of 
trust set out in petition, and for a decree to the effect, that defendant 
should stand subrogated to all and singular the rights of said mort- 
gagee as holder of said mortgage lien, and for such other and further 
orders and decrees as in the permises may be just and proper. 
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Relator, in due time, filed a motion for rehearing in the Court of Ap- 
peals, in above-entitled cause, which was overruled, and the present writ 
applied for by the defendant to quash the record and judgment of said 
court. 


Leahy & Saunders and David W. Voyles, all of St. Louis, for relator. 

George B. Webster and Elliott W. Major, both of St. Louis, for other 
respondents. 

Taylor R. Young and Abbott, Fauntleroy, Cullen & Edwards, all of 
St. Louis, for respondent Krupnick. 


RaiLey, C. (after stating the facts as above). [1] I. Relator’s first 
assignment of error reads as follows: 

In holding that this cause was properly tried as at law, and that it 
should not be tried as in equity, the decision of the court is in conflict 
with the previous controlling decisions of this court holding that where 
a cross-bill presents not only an equitable defense, but seeks affirmative 
relief which a court of equity alone has power to give, the cause is triable 
as a cause in equity. Carter v. Metropolitan Life Ins. Co., 275 Mo. &, 
loc. cit. 94 [204 S. W. 399, L. R. A. 1918F, 325]; Myers v. Schuchmann, 
182 Mo. 159, loc. cit. 171 [81 S. W. 618]; Wendover v. Baker, 121 Mo. 
273, loc. cit. 289 [25 S. W. 918].” 

In passing upon relator’s contention, and the authorities cited in sup- 
port of same, it is important that we should keep in mind the issues pre- 
sented by the pleadings in the case. Hayden, as trustee, and Meininger, 
as cestui que trust, sued upon the policy in controversy as mortgagees un- 
der the rider attached to said policy, to recover $3,100. The alleged equi- 
table matters set up in defendant’s amended answer simply related to the 
subject of subrogation, on the theory that defendant had the right to pay 
off the demand of plaintiffs and take an assignment from them, etc. The 
equity relied on by defendant did not purport to destroy plaintiff's legal 
action on the policy as their interests might appear. On the contrary, re- 
lator was defending on the merits at law, and, if this defense proved un- 
availing, it desired relief in equity, by being subrogated to plaintiff's rights 
in the premises, on the theory that it had paid their demand. On the rec- 
ord thus presented we are decidedly of the opinion that the Court of Ap- 
peals was within the law in holding relator’s amended answer aforesaid 
did not convert plaintiffs’ case into a proceeding in equity. 

In Colburn v. Krenning, 220 S. W. loc. cit. 937, we had occasion to 
consider this question very carefully, wher an alleged cross-bill in equity 
was filed, presenting substantially the same kind of a question as that now 
under consideration. We there gave expression to our views in the fol- 
lowing language: 

“It may be conceded in passing that where plaintiff is asserting an 
action at law, if the defendant, in his answer, pleads matters of an equi- 
table nature, and asks for. affirmative equitable relief which, if taken to be 
true, would destroy plaintiff's case or show that he never had a va!id cause 
of action, the whole case would be converted into a proceeding in equity. 
Under such circumstances, it is generally held that the equitable answer 
thus filed converts the entire action into a proceeding in equity to be 
tried by the court. Upon a careful consideration of the authorities, we 
have not been able to find any case, going to the extent of holding that an 
answer like the one before us could deprive a plaintiff of his constitutional 
right of trial by a jury.” (Italics ours.) 

The same principle is announced in the following cases: Fulton v. 
Fisher, 239 Mo.. loc. cit. 131, 143 S. W. 438; Lincoln Trust Co. v. Na- 
than, 175 Mo. loc. cit. 42, 74 S. W. 1008; Mathiason v. St. Louis, 156 Mo. 
loc. cit. 209, 56 S. W. 890; Joyce v. Growney, 154 Mo. 253, 55 S. W. 466. 
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Turning to the three cases relied upon by relator under this propo- 
sition, we find that neither is in conflict with the law as heretofore de- 
clared. In Carter v. Insurance Co., 275 Mo. 84, 204 S. W. 399, L. R. A. 
1918F, 325; and following, plaintiff sued on a life insurance policy. The 
answer set up an equitable defense, alleging that the policy was obtained 
through fraud, etc., and the court was asked*to cancel the same. The 
equitable defense thus pleaded, destroyed pijaintiff’s right to recover on 
the policy, and hence, under the rule heretofore announced, converted the 
whole case into a proceeding in equity. In Myers v. Schuchmann, 182 
Mo. 159, 81 S. W. 618. relied upon by relator and cited in the Carter Case, 
plaintiff sued in ejectment. The answer alleged that the deed from Balch 
to plaintiff was made through mistake and in fraud of the rights of de- 
fendants, ete. It concluded with a prayer to cancel said deed, etc. ‘The 
equitable relief sought in the answer destroyed plaintiff’s case. Under 
the circumstances, the trial court purposely disposed of it as a proceeding 
in equity. In Wendover v. Baker, 121 Mo. loc. cit. 274, 25 S. W. 918, and 
the following, relied on by relator and cited in the Carter Case, the plain- 
tiff sued on three promissory notes. Defendant, in his answer, set up an 
agreement by which said notes were to be canceled, alleged that he had 
complied with his part of said agreement, and concluded the answer with 
a prayer that plaintiff be restrained from prosecuting her action at law, 
and that said notes be canceled and surrendered to him. The facts stated 
in said answer, tf true, destroyed plaintiff's right of recovery on said 
notes, and entitled him to the equitable relief prayed for. The entire case 
was therefore converted into a proceeding in equity, and should have been 
disposed of by the trial court accordingly. 

The foregoing contention of relator is without merit. 


{2, 3] (a) There was no equity in said answer so far as plaintiffs 
were concerned, for the obvious reason that defendant never paid the 
amount of their demand, If it insisted on being subrogated to plaintiffs’ 
rights, it should have paid the latter’s demand, or paid the same into court, 
and asked for an order subrogating it to plaintiffs’ rights, etc. Even with- 
out an order of court, or the formal assignment of securities held by 
plaintiffs, the payment of plaintiffs’ demand would have entitled relator to 
equitable subrogation. 25 Ruling Case Law, § 8, p. 1320. The above sub- 
rogation, however, had nothing whatever to do with plaintiffs’ right to 
recover on the po'icy as mortgagees. 

[4] (b) The trial court erred in requiring Martin and Krupnick to 
appear and plead in plaintiffs’ case, as they were not only unnecessary 
parties therein, but had né interest in the controversy pending between re- 
lator and plaintiffs. Fulton v. Fisher, 239 Mo. loc. cit. 131, 132, 143 S. W. 
438. 

[5] 2. Although the trial! court improperly required Martin and Krup- 
nick to be joined as parties to plaintiffs’ action, yet they appeared and 
pleaded therein Martin disclaimed any beneficial interest, and answered 
that the premises were conveyed to him for the purpose of having said 
property conveyed to Krupnick. The latter pleaded to said action after 
having been brought in at the instance of relator, and alleged, in sub- 
stance, that he was the owner of the real estate in controversy, subject to 
said deeds of trust; that said insurance company had full knowledge, at 
the time it wrote the policy, of all the facts stated in said pleadings; that 
it had full knowledge, before and afer said policy was written, of all the 
facts aforesaid, and, with this knowledge, kept and retained the amount of 
premium paid for said insurance; that, by reason of the foregoing, said 
insurance was not void, etc. The relator pleaded to said answer ,and de- 
nied that it had any knowledge of the above facts pleaded by Krupnick. 

It will thus be seen that the issues between Krupnick and relator were 
purely /egal in their nature, and properly triable before a jury. The equi- 
table matter set out in the cross-bill did not purport to destroy Krupnick’s 








Fire, &c.] State ex rel. Am. Cent. I. Co. v. Reynolds. H1 


right of action, but was pleaded as subrogation, without paying plaintiffs’ 
demand as heretofore shown. The authorities cited in the preceding prop- 
osition apply with equal force to the above facts. The case was therefore 


properly tried throughout as an action at law, and the Court of Appeals 


was right in so holding. 
[6] 3. Relator’s second assignment of error reads as follows: ~ 


“The decision of the Court of Appeals that the relator is charged with 
whatever knowledge was acquired a few weeks after the issuance of 
policy, by its inspector Brown, though such knowledge, if any, was not 
shown to have been communicated by Brown to any superior agent or 
officer of the relator, is in conflict with the previous controlling decision of 
this court in the case of James v. Mutual) Life Insurance Co., 148 Mo. 1, 
loc. cit. 11 [49 S. W. 978], in that said Brown was not shown to have re- 
ceived such authority from the relator as would constitute him the agent 
of relator with power to bind the relator by his acts and knowledge as if 
under the circumstances the relator had acted for itself.” 


The James Case, supra, came to this court on appeal from the circuit 
court, and all the evidence was before us. Upon page 13 of the James 
Case (49 S. W. 980) it was said: 

“The question of waiver is, like any other fact in the case, essentially 
a matter for the jury.” (Italics ours.) 


The entire evidence was presumably before the Court of Appeals, but 
only such portions of same can be considered here as appear from the 
opinion of the Court of Appeals. State ex rel. Bush v. Sturgis et al., 281 
Mo. 598, 221 S. W. 91,9 A. L. R. 1315. On the partial facts before us we 
find no grounds for quashing the record and judgment of the Court of 
Appeals on account of alleged conflict between its opinion, and that of this 
court in the James Case, supra. The above contention is accordingly over- 
ruled. 

4. Relator’s third assignment of error reads as follows: 


“The decision of the Court of Appeals discloses facts conclusively 
proving that relator at the date of the fire is not liable under said policy 
to Martin, the mortgagor, and in refusing, as in equity, to consider and 
enforce subrogation as provided in the mortgage clause, as an incident to 
a finding of the court that relator is liable to pay the mortgagee under the 
mortgage clause, the decision is in conflict with the previous controlling 
decisions of this court that a person secondarily liable, who pays the debt 
of another, is, as against the debtor primarily liable, entitled to be subro- 
gated to all the rights of the creditor under the securities held by him. 
Loewenstein v. Queen Insurance Co., 227 Mo. 100, loc. cit. 117 [127 S. 
W. 72). 

The main points relating to this assignment of error have been fully 
considered under propositions one and two of this opinion. We hold that 
there is no conflict between the conclusions reached by the Court of Ap- 
peals in this case, and the principles of law declared in the Lowenstein 
Case above mentioned. 

[7] 5. It is undisputed in this case, that no part of the loss sustained 
by plaintiffs has ever been paid. The relator was not entitled to be sub- 
rogated to the rights and remedies of plaintiffs unti’ it had paid their de- 
mand, The alleged equitable defense injected into the cause did not con- 
vert the case into a proceeding in equity. On the contrary, it was prop- 
erly disposed of as a proceeding at law. Under the circumstances, there 
was no place for equitable subrogation in the case. The opinion of the 
Court of Appeals is in harmony with the former rulings of this court. 


The writ heretofore issued is accordingly quashed. 
White and Mozley, CC., concur. 
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Per CuriaM. The foregoing opinion of Railey, C. 
as the opinion of the court. 
All concur. 


is hereby adopted 


’ 


GODFREY et at. v. ST. PAUL FIRE & MARINE INS. CO. 
(No. 16206.) 


(St. Louis Court of Appeals. Missouri. May 3, 1921. Rehearing Denied 
June 7, 1921.) 


232 Southwestern Reporter, 231. 


1, INSURANCE—BURDEN OF PROOF PLACED BY PLEADINGS 
ON FIRE INSURER. 
Where issuance of a fire policy and proof of loss were admitted by 
defendant insurer’s answer, the burden of proof was placed on defendant 
insurer, or remained there throughout the trial of the case. 


(For other cases, see Insurance, Dec. Dig. § 646[1].) 


2. INSURANCE—COURT NOT WARRANTED IN DIRECTING 
VERDICT FOR FIRE INSURER ON PROOF TENDING TO 
ESTABLISH INCREASE OF RISK, WHERE PLAINTIFF POL- 
ICY HOLDERS MADE PRIMA FACIE CASE. 


Plaintiff holders of a fire policy having made a prima facie case, the 
court was not warranted in directing a verdict for defendant insurer on 
proof made by defendant to establish its affirmative defense that on the 
date of the fire the building was occupied for mercantile purposes, more 
hazardous than for a dwelling, so that the policy was void. 


(For other cases, see Insurance, Dec. Dig. § 668[9].) 


Appeal from St. Louis Circuit Court; Ben. J. Klene, Judge. 

“Not to be officially published.” 

Action by John J. Godfrey and another against the St. Paul Fire & 
Marine Insurance Company. Judgment for defendant, motion for new 
trial denied, and plaintiffs appeal. Judgment reversed, and cause re- 
manded. 


McLaran & Garesche and E. H. Wayman, all of St. Louis, for appel- 
lants. 
Anderson, Gilbert & Hayden, of St. Louis, for respondent. 
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O’CONNOR TRANSP. CO., INc., v. GLENS FALLS INS. CO. 


(New York Supreme Court, Appellate Division, Fourth Department. 
July 1, 1921.) 


189 New York Supplement, 612. 


1. INSURANCE—STATEMENT THAT VESSEL FIRE REGISTER 
CERTIFICATE HAD BEEN OBTAINED HELD A WARRANTY. 
Statement, in application for fire policy insuring steamer, that certifi- 

cate of Vessel Fire Register for certain year had been obtained, held not 

a representation, but a warranty, precluding recovery where certificate had 

not in fact been obtained. 

(For other cases, see Insurance, Dec. Dig. § 272.) 


2. INSURANCE — NONCOMPLIANCE WITH VITAL REPRESEN- 

TATIONS PRECLUDES RECOVERY. 

Generally all that is required in the case of representations in appli- 
cations for insurance is a substantial compliance therewith; but where the 
representations are vital, and are not complied with, there is a breach of 
the contract precluding recovery. 

(For other cases, see Insurance, Dec. Dig. § 255.) 


3. INSURANCE —INSURER HEI.D NOT TO HAVE WAIVED 
BREACH OF WARRANTY THAT CERTIFICATE OF VESSEL 
FIRE REGISTER HAD BEEN OBTAINED. 

Insurer telegraphed to district managers of Vessel Fire Register to 
“wire value and limit you recommend C. (insured steamer),” and re- 
ceived in reply a telegram stating that “we have no report on steamer C. 
We estimate her value at least $30,000. Boat undergoing extensive re- 
pairs.” The managers of Vessel Fire Register sent insurer a list of the 
boats, not including name of insured steamer, but which insurer did not 
search to ascertain whether insured steamer’s name was included therein. 
Held, that insurer, by ,issuing insurance for subsequent years on such 
steamer, did not waive breach of warranty in application that certificate 
of Vessel Fire Register had been obtained for a vessel rejected as a risk 
one year, might, by basing its defects remedied, obtain a certifiacte the 
next year. 

(For other cases, see Insurance, Dec. Dig. § 389[5].) 


Action by the O’Connor Transportation Company, Inc., against the 
Glens Falls Insurance Company. Verdict directed for plaintiff, and de- 
fendant excepts. Exceptions ordered to be heard in the first instance by 
the Appellate Division. Excepticns sustained, and new trial granetd. 


Argued before Kruse, P. J., and Hubbs, Clark, and Rowland L. 
Davis, JJ. 


Thomas C. Burke, of Buffalo, for plaintiff. 
Swift, Gratwick & Potter, of Buffalo (Parton Swift, of Buffalo, of 
counsel), for defendant. 


Husps, J. This action was brought to recover on a fire insurance 
policy, New York standard form, issued by the defendant to the plaintiff 
on the boat Frank O’Connor. The defense was that the plaintiff had 
breached a warranty contained in the policy. {The plaintiff pleaded that 
as to one part of the warranty there had been full performnce by the 
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plaintiff, and as to the other part there had been a waiver by the defendant. 
The court directed a verdict in favor of the plaintiff, and ordered that 
the exceptions be heard in this court in the first instance. 

The policy was issued by the defendant’s agent in New York City 
upon the application of the plaintiff filed by its brokers. The application 
contained the clause: “Subject to Vessel Fire Register conditions.” It is 
conceded that such clause referred to and meant the Vessel Fire Register 
warranty which was attached to the policy when it was issued and de- 
livered to the plaintiff, and which read as follows: 


“The Vessel Fire Register Warranty. 


“In consideration of the premium for which this policy is issued, it is 
expressly warranted by the assured, that the rules and requirements of the 
Vessel Fire Register for 1915 are and shall be complied with and observed, 
and that its certificate has been obtained, and it is understood and agreed 
between the assured and this company that the violation of said warranty 
shall render this entire policy void.” 

The rider contained, also, the following provision: 

“Privilege to fit out, to do painting, to go on dry dock, to make ordi- 
nary alterations and repairs, and to lay up.” 

And at the end the following: 


“Attached to and forming part of policy No. 4315 of the Glens Falls 
Insurance Company. S. D. McComb & Co., Inc., Agents.” 


It will be noted that there are two parts to this warranty: First, that 
the rules and regulations of the Vessel Fire Register for 1915 are and shall 
be qomplied with and observed; second, that its certificate has been ob- 
tained. It also provides that a violation of said warranty shall render the 
entire policy void. The plaintiff attempted to prove that the first part of 
the warranty had been complied with. I think it extremely doubtful if the 
plaintiff is entitled to succeed on that phase of the case. It is not claimed 
that the certificate had ever been obtained, but the plaintiff attempted to 
prove that the defendant had waived the obtaining of such certificate. The 
trial court adopted that theory. I do not believe that it can be held, under 
the evidence in this case, that the defendant waived the obtaining of the 
certificate. F 

It has always been held that the doctrine of waiver and estoppel as 
applied to insurance upon buildings and contents does not apply with the 
same force and effect to marine policies and to fire insurance polices upon 
boats when in foreign waters. That there is a valid reason for such dis- 
tinction is apparent. If a person goes to a local fire insurance agent to 
have a policy issued upon his dwelling located in the same village or city, 
the local agent is usually familiar, in a general way, with the building and 
he has before him in his office an underwriters’ map which dislcoses the 
location and exposures of the building and its construction, and which 
gives a rating placed upon it by the board of underwriters, so that, when 
he issues the policy the agent is in a position, regardless of what the as- 
sured may say, to know the facts in regard to the physical hazard, and if 
he is in doubt about the matter the information can be obtained at first 
hand very readily by inspecting the building. 

An entirely different situation exists when a policy is issued on a 
boat in foreign waters. The insurance agent and the company issuing the 
policy are entirely at the mercy of the owner of the boat and must rely 
upon the warranties and representations made as to the construction, physi- 
cal condition, and physical hazard involved in issuing the policy. To meet 
this situation an association was organized, known as the Vessel Fire 
Register. The managers of the Register for the district of the Great 
Lakes were Smith Bros., of Cleveland. They had an arrangement with 
agents of insttrance companies writing insurance on boats and with own- 
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ers of boats, the effect of which was to enable owners of boats who had 
obtained their certificates to obtain insurance without waiting for an in- 
spection by the insurance companies or their agents. The arrangement 
also enabled insurance agents desiring to issue policies and to fix rates of 
insurance to do so in reliance upon their inspections and certificates. They 
were experienced in their line. They inspectd boats, made suggestions to 
the owners as to their requirements for making boats safe against the fire 
hazard, and when boats were equipped in accordance with their rules and 
regulations they issued certificates to the owners of such boats, showing 
that they complied with the standard which they had established and with 
their rules and regulations. Relying upon such certificates, and without 
inspections of the boats, agents would issue policies, basing their action 
upon the confidence which they had in such inspections, ratings, and cer- 
tificates. The certificates were a vital part of the arrangement, for, when 
certificates were issued, the reputation, experience, and judgment of the 
experts who made the inspections were placed upon the risks, and it was 
those things upon which the insurance underwriters relied. 


[1] When the application for the policy in question was made, it was 
represented in the application that the boat in question had such a certifi- 
cate when in fact it did not have it. The boat had not been inspected, 
and had not been rated, as. required by such warranty. It seems to me 
that it is clear that the warranty attached to the policy was a true war- 
ranty, and not a representation. If I am correct in that regard, the law 
is clear that a violation of the warranty, whether material to the loss or 
not, avoided the policy; that it must have been strictly complied with; 
and that a failure to comply. with it constituted a breach of the contract 
and prevents a recovery on the policy. I take it that this principle is ele- 
mentary, and it has been clearly stated by this court in the case of Ryan 
& Clark v. Providence Washington Insurance Co., 79 App. Div. 316, at 
the bottom of page 319, 79 N. Y. Supp. 460. 

[2] However, if there be any question as to whether or not the clause 
is a true warranty, I think that it would make no difference in this case, 
as there is a point where a representation practically merges into a war- 
ranty in so far as the legal effect is concerned. While it is the general rule 
that in case of representations all that the law requires is a substantial 
compliance with such representations, still, where the representations are 
vital and are not complied with, the contract is breached, and there can be 
no recovery on the policy. Richards on Insurance Law (3d Ed.) 128. 


There can be no question but what there was a breach of war- 
ranty or representation, that it was material and vital, and that such 
breach avoided the policy, unless the agent issuing the policy, at the time 
when it was issued, waived such condition, or estopped the defendant 
from raising it; that docrine being based, of course, upon the principle 
that it would be a fraud on the insured to issue the policy and accept the 
premium knowing at the time that the policy would have no legal effect 
if the insurer insisted on the condition. In this case there is an express 
representation in the application itself that the certificate had been issued, 
and that the policy was being issued subject to the wartanty which re- 
quired the certificate. 

The learned trial court based its decision that there had been a waiver 
of the warranty clause in question upon the fact that the plaintiff had ap- 
plied to the agent of the same company in April, 1916, for a policy of 
$1,000 upon the same boat, and that the policy contained the same rider 
with the same warranty clause issued upon an application similar to the 
one in question. Prior to issuing that first policy in April, 1916, the in- 
surance agent at New York telegraphed to Smith Bros. as follows: 


“Please wire value and limit you recommend steamer City of Naples, 
owner James O’Connor, Tonawanda.” 
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In reply it received a telegram from Smith Bros., as follows: 


“We have no report on steamer City of Naples. We estimate her 
value at least thirty thousand dollars. Boat undergoing extensive repairs.” 


That was the boat in question, then called City of Naples. After re- 
ceiving that telegram, the defendant’s New York agent issued the policy 
for $1,000. It will be noted that there was nothing in those telegrams 
which stated that the boat City of Naples had not been certified. The tele- 
gram from Smith Bros. stated that the boat was laid up for extensive re- 
pairs and that they had no report. The agent issuing the policy might 
have beligved, relying on the statement in the application to that effect, 
that the boat had been certified in 1915, and that the telegram meant that 
Smith Bros. had no report since the boat was laid up for repairs, as it 
appears that such certificates had to be issued each year; each certificate 
showing that an inspection had been made within a year and the condition 
of the boat within that period. 

Between July and October, 1916, Smith Bros., after the first policy 
had been issued, sent to the various agents of the insurance companies, in- 
cluding the New York agent of the defendant, a list of vessels on the 
Lakes inspected and certified by them during that season, and a similar 
list was sent to said agent of the defendant in 1917 and 1918. This list 
contained from 150 to 200 names of vessels, with data in regard to the 
inspection, rating, etc., of each boat certified. The undisputed evidence 
is that the only use made .by the defendant’s agent of the list was to ex- 
amine the column of ratings, and where a vessel was rated at less than 
100 to examine its files to see if it had insurance on such vessel, and, if 
so, to take appropriate action. No record was kept by the defendant's 
agent of vessels insured under the Register warranty and no one connected 
with the defendant's agent subsequent to April 21, 1916, and before the 
beat in question was destroyed, knew that the boat had not been certified. 

[3] In the fall of 1916 the plaintiff's brokers applied to the same 
agent of the defendant for a second policy on the same boat, to contain 
the Register warranty, and the second policy was issued. In October, 
1917, another application was filed with said agent of the defendant in the 
same form, and another policy was issued. In October, 1918, the fourth 
policy, the one in question. was issued upon the same form of application. 
Each of said policies contained the Register warranty clause. The court 
held that the telegrams and the fact that the list of boats inspected had 
been mailed to the defendant's agent constituted evidence sufficient to es- 
tablish a waiver by the defendant of the clause in question. In this I think 
the court was clearly in error. 

The defendant had an absolute right to rely upon the warranty in the 
application for the last policy and upon the warranty clause included in 
that policy, «even though it be conceded that it might have been held to 
have waived the defense of the breach of that warranty if it had been 
sued upon the first policy issued. The rules required that the certificate 
be issued each year, and the fact that the boat might not have been certi- 
fied in 1915 was not sufficient evidence upon which to base a finding that 
it had not been certified when the last policy was issued in 1918. 

I think this case is distinguishable from the line of cases holding that 
knowledge possessed by an agent of an insurance company when issuing 
a policy will stop the insurance company from pleading a defense to a sub- 
sequently issued policy, or will constitute a waiver as to some condition 
of the subsequently issued policy. The attorney for the defendant illus- 
trates that ‘principle by saying that if, when the first policy was issued, it 
had been represented that the boat was a steel boat, when in fact it was a 
wooden boat, and the agent issuing the first policy knew that it was a 
wooden boat, under a subsequent policy issued by the same company, the 
company would be estopped from defending upon the ground that it had 
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been misled in issuing a policy upon a wooden boat which had been rep- 
resented as a steel boat. Under such circumstances there could not have 
been any change in the construction of the boat. Here, however, the very 
terms and conditions of the Vessel Fire Register rules required that each 
year a certificate should be issued upon an inspection. It might be that 
the inspection in one year would disclose facts which would require the 
rejection of the boat as a risk, and that the inspection of the boat for the 
next year would disclose that the conditions had been remedied and the 
certificate would be issued. 


It seems to me, however, that there is another ground which is just 
as vital, and that is that the insurance company, when it issued the policy 
in question, had a right to rely upon the representation, that it had no 
duty to perform in endeavoring to ascertain whether the representation 
was true or false, and that the fact that it had lists of the boats which 
had been certified did not require it to search such lists to find whether 
the representation contained in the application was true or false. The 
furthest that any case has gone in this state, that I recall, is that of Skin- 
ner v. Norman, 165 N. Y. 565, 59 N. E. 309, 80 Am. St. Rep. 776. In that 
case the master of a boat, when applying to a local agent for insurance 
upon the boat, stated to the local agent that he did not know whether or 
not there was a chattel mortgage upon the boat, but said that the agent 
could find out by asking the owner of the boat, the plaintiff in action. The 
agent agreed to ask the owner of the boat before issuing the policy, but 
failed to do so, and issued the policy without an indorsement thereon to 
the effect that the boat was chattel mortgaged as required by the policy. 
The Court of Appeals held that, while the agent was ignorant of the ex- 
istence of the chattel mortgage as a matter of fact, still he was chargeable 
with such knowldge as a matter of law, as he had volunteered to ascertain 
the fact by inquiring of the owner, and that he was therefore in the sate 
position as an agent who issues a policy with actual knowledge of a condi- 
tion which would avoid the policy, unless an indorsement of the fact be 
made upon it. A recovery was permitted in that case because the de- 
fendant had waived the defense by assuming the duty of ascertaining by 
inquiry whether or not the boat was chattel mortgaged. 


In the case at bar there was no agreement on the part of the agent 
to ascertain whether or not the certificate had been issued. In the Skin- 
ner Case the court said: 


“It is the duty of such applicant to comply with the conditions of 
the policy, and to give the informaion requisite for its validity. The com- 
pany may rely on the presumption that the insured has stated all the ma- 
terial facts, and, as a rule, is not bound to make inquiries.” 


In the case of Sanders v. Cooper, 115 N. Y., at page 289, 22 N. E. at 
page 215, 5 L. R. A. 638, 12 Am. St. Rep. 801, the court said: 

“The plaintiff, to avoid the effect of the condition, was bound to show 
that, as a mattr of fact, the agent knew of the outstanding insurance. It 
was not sufficient to relieve the plaintiff that the agent was put upon in- 
quiry, or might by the exercise of diligence, have ascertained the truth.” 


Defendant’s exceptions sustained, and a new trial granted, with costs 
to the defendant to abide the event. All concur. 
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NADER y. AMERICAN INS. CO. (No. 10641.) 
(Supreme Court of South Carolina. June 30, 1921.) 
107 Southeastern Reporter, 926. 


{NSURANCE—FAILURE TO KEEP BOOKS PRIOR TO 30 DAYS 
WITHIN WHICH INVENTORY NEED NOT BE TAKEN 
HELD NOT TO HAVE AVOIDED POLICY. 

Where a merchant’s fire policy required him to take an inventory 
within 30 days of issuance, and to keep a set of books presenting a com- 
plete record of business transacted from the date of inventory, failure 
to keep books during the first 30 days after issuance of the policy, when 
loss occurred, did not avoid the policy. 


(For other cases, see Insurance, Dec. Dig. § 335[3].) 


Appeal from Common Pleas Circuit Court of Richland County; M. 
‘SS. Whaley, Judge. 


Action by K. Nader against the American Insurance Company. From 
judgment for defendant, plaintiff appeals. New trial ordered. 


Moffatt & Marion of Columbia for appellant. 
Fowles & Bailey, of Columbia, for respondent. 


Gary, C. J. This is an action on a policy of fire insurance. The 
plaintiff commenced the business of a merchant on the Ist of November, 
1919 


The defendant issued a policy of insurance to the plaintiff on the 
Ist of December, 1919, in the sum of $1,600, for which $850 covered 
the stock of merchandise and the $750 the furniture and fixtures; the 
premium was $29.95. 

The following covenant and warranty was made a part of the pol- 
icy: 


First. The assured will take a complete itemized inventory of stock 
on hand at least once in each calendar year. and unless such inventory 
has been taken within twelve calendar months prior to the date of this 
policy, one shall be taken in detail within thirty days of the issuance 
of this policy, or this policy shall be null and void from such date, and 
upon demand of the assured the unearned premium from such date shall 
be returned. 

Second. The assured will keep a set of books, which shall clearly 
and plainly present a complete record of business transacted, includ- 
ing all purchases, sales and shipments, both for cash and credit, from 
date of inventory, as provided for in first section of this clause, and 
during the continuance of his policy. 

Third. The assured will keep such books and inventory and also the 
last preceding inventory, if such has been taken, securely locked in a 
fireproof safe at night, and at all times when the building mentioned in 
this policy is not actually open for business; or, failing in this the as- 
sured will keep such books and inventories in some place not exposed 
to a fire which would destroy the aforesaid building. 

In the event of failure to produce such set of books and inventories 
for the inspection of this company, this policy shall become null and 
void, and such failure shall constitute a perpetual bar to any recovery 
thereon. 

On the 24th of December, 1919, the stock of merchandise and the 
furniture and fixtures were totally destroyed by fire. 
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At the close of the: testimony, the defendant’s attorneys made a 
motion for a directed verdict, on the ground that the provision in the 
policy, known as the iron-safe clause, had been violated, and there was 
no testimony of any waiver, on the part of the insurer; and, second, on 
the ground that the suit was brought within 60 days after the fire, when 
the policy provides that suit shall not be brought until 60 days after the 
filing of a verified claim with the insurance company. And on the fur- 
ther ground that the provision of the policy with reference to the filing 
of the verified proof of loss had been violated by the plaintiff, and there 
was no evidence of waiver on the part of the defendant. 

His honor, the presiding judge, overruled the second and third 
grounds of the motion for a directed verdict on the ground that there 
was evidence of waiver. 

Therefore the only question properly before the court for deter- 
mination is whether there was error on the part of his honor, the pre- 
siding judge, in ruling that there was a forfeiture of the policy, al- 
though the fire took place within 30 days after the policy was issued. 

The authorities upon this question are in irreconcilable conflict, as 
will be seen by reference to. those upon which the appellant’s and the 
respondent's attorneys rely. 

In construing a policy with similar covenants to those ee ee 
set out, the court, in the case of Bray v. Va. Fire Ins. Co., 139 N 
390, 51 S. E. 922, used this language: 

“If the requirement that books shall be kept is to be effective only 
from the date of the inventory, and it is expressly so stated in the con- 
tract of insurance, the plaintiffs could not be in default as to this pro- 
vision until either the inventory was actually taken, or until the time 
for taking it had expired; for, until the happening of the first event, 
namely, the completion of the inventory, the time had not arrived when 
they were required to open a set of books, and, until the expiration of 
30 days from the date of the policy. it could not be determined when 
the inventory would be taken, if at all, and consequently the provision 
as to keeping books was not in force. The most that can be said in 
behalf of the defendant is that, during the 30 days succeeding the date 
of the policy, the duty of keeping books was, so to speak, in a state of 
abeyance or suspension, awaiting the happening of the event upon which 
it depended. It may well be asked, how could the plaintiffs keep books, 
showing the transactions in their store from the date of the inventory, 
until such an inventory had been taken.” 

This is a correct statement of the rule in such cases. 

New trial. 


Watts, Fraser, and Cothran, JJ., concur. 


STATE v. EGAN. (No. 4846.) 
(Supreme Court of South Dakota. June 30, 1921.) 
183 Northwestern Reporter, 652. 


10. INSURANCE — EVIDENCE THAT REMOVAL BY INSURED 
OF ADDITION TO BUILDING WAS PURSUANT TO AGREE- 
MENT WITH INSURERS’ AGENTS ADMISSIBLE IN PRO- 
SECUTION FOR MAKING PROOFS OF LOSS WITHOUT 
ADVISING INSURER AS TO REMOVAL. 


In prosecution for presenting false and fraudulent proofs in sup- 
port of claim for loss under a contract of insurance in violation of Rev. 
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Code 1919, § 4271, in which it was charged that defendant failed to ad- 
vise insurer that he had removed a material part of the property in- 
sured, evidence that defendant had advised agents of the insurers, on 
making oral applications for policies, that the addition which had been 
so removed was foreign to the use to which the main building was be- 
ing put, that he desired insurance only upon. the main building, and that 
it was agreed that as a condition for giving him a reduced rate of in- 
surance he should give agents a receipt containing a covenant to re- 
move such addition, and that he wrote such receipts and delivered them 
to agents, eld competent, being admissible on the issue of intent. 


(For other cases, see Insurance, Dec. ‘Dig. § 31.) 


Appeal from Circuit Court, Minnehaha County; Frank B. Smith, 
Judge. 

George W. Egan was convicted of presenting false and fraudulent 
proofs in support of the claim for loss under a contract of insurance, 
and from judgment of conviction and from order denying a new trial, 
he appeals. Reversed and remanded. 


Jones, Muller & Conway and Bailey & Voorhees, all of Sioux Falls, 
for appellant. 

Byron S. Payne, Atty. Gen, Vernon R. Sickel, Asst. Atty. Gen., and 
L. E. Waggoner, of Sioux Falls, for the State. 


AUSTIN FIRE INS. CO. v. ADAMS-CHILDERS CO. (No. 6232.) 


(Court of Civil Appeals of Texas. Austin. March 22, 1921. Rehearing 
Denied June 8, 1921.) 


232 Southwestern Reporter, 339. 


1. INSURANCE—FIRE INSURANCE COMPANY HELD LIABLE 
FOR LOSS AFTER HAVING NEGLECTED TO RENEW POL- 
ICY AS AGREED. 

Where an insurance company, through its agent, agreed with in- 
sured to renew a policy on expiration thereof, but neglected to do so. 
and a loss occurred, /jield, that the insurance company was liable for the 
amount of the loss as though the policy had been issued. 


(For other cases, see Insurance, Dec. Dig. § 145[1].) 


2. INSURANCE — WHETHER EXCESSIVE CONCURRENT IN- 

SURANCE WAS CARRIED HELD FOR COURT. 

In an action against a fire insurance company to recover for a loss 
sustained. where the defense was interposed that insured carried more 
concurrent insurance than was allowed, and the only question was wheth- 
er certain insurance policies showed concurrent insurance in excess of 
the stipulated amount, it was not error to refuse to submit the issue to 
the jury; the question being one mainly of mathematics, which could be 
ascertained as readily by the court as by the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 


3. INSURANCE — BURDEN ON INSURER TO SHOW THAT 
COMPLIANCE WITH VERBAL AGREEMENT TO RENEW 
WOULD VIOLATE LAW. 

In an action against a fire insurance company for Joss sustained, 
where the company had neglected to renew policies under an agree- 
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ment with its agent, the burden was on defendant to show it was pro- 
hibited by law from complying with its verbal contract or agreement on 
the ground that the fire insurance commission had ordered all policy 
forms changed, under Rev. St. arts. 4891, 4895. 


(For other cases, see Insurance, Dec. Dig. § 646[1].) 


4. INSURANCE—EVIDENCE INSUFFICIENT TO SHOW THAT 
FIRE INSURANCE COMMISSION HAD ORDERED CHANGE 
IN FORM OF POLICIES. 


In an action against a fire insurance company for loss sustained after 
the insurer had neglected to renew policies under an oral agreement, 
evidence /ie/ld insufficient to prove that the fire insurance commission 
had made an order changing the form of policies, so as to make com- 
pliance with the verbal agreement unlawful. 


(For other cases, see Insurance, Dec. Dig. § 665{1].) 


Error from District Court, Coleman County; J. O. Woodward, 
Judge. 

Action by the Adams-Childers Company against the Austin Fire In- 
surance Company. Judgment for plaintiff, and defendant brings error. 


Affirmed. 


Thompson, Knight, Baker & Harris and Will C. Thompson, all of 
Dallas, for plaintiff in error. 

J. K. Baker and Snodgrass, Dibrell & Snodgrass, all of Co'eman, 
for defendant in error. 


Key, C. J. The Adams-Childers Company, a private corporation, 
brought this suit against the Austin Fire Insurance Company, and the 
latter has brought the case to this court by writ of error. 

The plaintiffs were engaged in. a large mercantile business in the 
town of Santa Anna, and on October 12, 1917, their property was des- 
troyed by fire. The case was: submitted upon special issues, and the 
jury found in substance: 

(1) That L. V. Stockard was an agent having authority to repre- 
sent the Austin Fire Insurance Company, and that as such agent he 
made an agreement with the firm of Adams & Childers that the poli- 
cies of insurance then held by that firm in the Austin Fire Insurance 
Company would be renewed, when they expired, for a period of one 
year, and the policies would not be permitted to expire, but would be 
kept in force by renewal from the date of the expiration of the pol- 
icies, and, unless advised to the contrary, a renewal of the policies would 
be issued for another term of one year, and be delivered to the book- 
keeper of the firm, upon agreement of the firm to pay when delivered 
whatever amount of annual premium was due on such policies; such 
policies to be for the same amount, and for the same, terms as the 
policies expiring, and to extend from year to year as to all policies in 
the defendant company, if no notice to the contrary was given. 

(2) That L. V. Stockard, as agent for the Austin Fire Insurance 
Company, on or about February 16, 1917, made an agreement with G. 
Adams, acting for the Adams-Childers Company, a corporation, and 
the plaintiff in this suit, that the insurance, which had been transferred 
from the partnership of Adams & Childers to the plaintiff, would be 
continued with the defendant insurance company, in the same way and 
upon the same terms as had been done with the partnership of Adams 
& Childers. * 
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{1] The testimony supports the foregoing findings of the jury. 
The undisputed proof shows that the Austin Fire Insurance Company 
complied with that contract, and issued a policy, which expired Septem- 
ber 27, 1917, but that it breached the contract by failing to issue a re- 
newal policy for $4,000, the amount of the policy which had expired, 
and therefore the plaintiff had no policy in the Austin Fire Insurance 
Company at the time its stock of meichandise was destroyed by fire, 
October 12, 1917. 

The plaintiff’s suit was based upon the doctrine announced and ap- 
plied in Cohen vy. Continental Insurance Co., 67 Tex. 325, 3 S. W. 296, 
60 Am. Rep. 24, and Orient Ins. Co. v. Wingfield, 49 Tex. Civ. App. 
202, 108 S. W. 788, decided by this court. In the former case, the Su- 
preme Court said: 


“There can be no doubt that an insurance company through its au- 
thorized agent, may contract by parol for the renewal of a policy, al- 
though it may be stipulated on the face of the instrument itself that 
this shall not be done. There is no peculiar sanctity attached to such 
provision in contracts of this character which makes them an exception 
to the general rule that parties to an agreement may, by mutual con- 
currence, change its terms at any time after its execution so as to meet 
their pleasure or interest. A contract of insurance may be by parol, 
and its terms may be changed by parol. by mutual assent. It has ac- 
cordingly been held, in numerous decisions, that though a policy be for- 
feited by the failure to pay the premiums according to its conditions, 
yet an agent, duly authorized, may waive the forfeiture and thereby 
reinstate the obligation. The cases go even further, and decide that the 
authority of the agent may be implied from a previous waiver of a 
former forfeiture of the same policy, or from a general custom of 
such agent to exerc'se such power over the contracts of the company. 

In the Wingfield Case this court said: 


“In this connection we will dispose of the contention of appellant 
that the evidence does not show a definite contract of renewal in this 
particular company, that Ions was the agent of many companies, and 
that, in order to determine a liability of the appellant’s company, the 
evidence creating the contract to renew must show that the renewal was 
intended to cover a policy in this company. In reply to this it is clear 
that the evidence justifies the conclusion that the contract was not mere- 
ly to renew an insurance, but to renew the old existing policy in appel- 
lant’s company. When the contract is to renew a policy, and there is 
no evidence introducing new or additional terms, the presumption is that 
the renewal is for the same time, terms, amount, premium, and to cover 
the same property as the old policy. Western Union Ass’n v. McAlpin, 
23 Ind. App. 220, 55 N. E. 121, 122, 77 Am. St. Rep. 423; Commercial 
Ins. Co. v. Morris, 105 Ala. 498, 18 South. 35; Wiebeler v. Milwaukee 
Ins. Co., 30 Minn. 464, 16 N. W. 363. The very request to renew a 
policy implies that the new policy shall be exactly like and similar to 
the old policy. As to the questions of premium, contract of renewal, 
and measure of damages, we cite the following cases: Baldwin v. 
Phoenix Ins. Co., 107 Ky. 356, 54 S. WI). 13, 92 Am. St. Rep. 362; Ger- 
man Ins. Co. v. Goodfriend (Ky.) 97 S. W. 1098; King v. Phoenix Ins. 
Co., 195 Mo. 290, 92 S. W. 892, 113 Am. St. Rep. 678; Home Ins. Co. v. 
Adler, 71 Ala. 516; Commercial Ins. Co. v. Morris, supra; Western As- 
surance Co. v. McAlpin, supra; Squier v. Hanover Ins. Co.. 162 N. Y. 
552, 57 N. E. 93, 76 Am. St. Rep. 349; King v. Heckla Ins. Co., 58 Wis. 
508, 17 N. W. 297. Other cases to like effect could be cited. We will 
not undertake to quote from the opinions delivered in the cases men- 
tioned. On evidence establishing contracts of renewal of less force than 
the facts stated in this. record, these cases hold: (1) That the action 
may be maintained, not upon a policy, but upon the contract to renew 
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the policy, and that, in the absence of evidence to the contrary, the im- 
plication arises that the renewal is upon the same terms and conditions 
as stated in the old policy, and that the amount of insurance to be paid 
in the event of loss shall be the sum stated in the old policy; this being 
the measure of damages when there is a tota! loss and no change in the 
property or its value. (2) It is further held that, in the absence of 
agreement to the contrary, the presumption will be that when a contract 
to renew is made it is contemplated that the same terms, time, and pre- 
mium as formerly existed should apply to the contract of renewal. 
(3) It is also held that the payment of premium is not essential to the 
validity of such a contract; that in ascertaining whether the premium 
has been paid or waived the habit and custom and course of dealing be- 
tween the assured and the agent of the company may be looked to. The 
principles of law announced in these cases are applicable to the facts 
of this case.” 


Several questions presented in the brief of the insurance company 
are decided adversely to it in the cases just referred to, and they will 
not be further adverted to in this opinion. However, several other 
questions are presented, some of which we deem it necessary to briefly 
discuss. 

If the defendant had issued to the plaintiff a policy similar to the one 
which expired September 27, 1917, it would have contained a stipula- 
tion to the effect that the insurance company should not be liable for an 
amount greater than three-fourths of the actual cash value of the prop- 
erty, and the defendant pleaded that provision of the contract. During 
the progress of the trial, the defendant’s attorney admitted, in open 
court, that the plaintiff had sustained loss by the fire to the extent al- 
leged in its pleadings, and the plaintiff alleged in its petition that the 
property destroyed by fire was far in excess of the sum of $4,000, the 
amount sued for, and that the amount of loss was in excess of any 
insurance held by plaintiff on the property, after allowing credit for all 
insurance held by the defendant thereon. This being the case, we hold 
that the assignment of error presenting that question should be over- 
ruled; and for the same reason we overrule another assignment com- 
plaining of the action of the trial court in refusing to give a request- 
ed instruction, by which the jury would have been required to find what 
was the largest amount of insurance had at one time during the year 
1917, by the plaintiff on the stock of merchandise in the store which 
was burned in the fire referred to. 


[2] Under another assignment, it is contended that the requested 
charge referred to should have been given, because the defendant plead- 
ed the stipulation in the contract limiting the concurrent insurance to 
$30,000. It is not stated in that assignment, the proposition, nor state- 
ment thereunder, that the evidence showed a breach of the contract in 
reference to concurrent insurance; the contention being that the testi- 
mony raised that issue. The statement in the brief of the plaintiff in 
error merely refers to former statements for the testimony bearing 
upon that question. The only pertinent testimony was certain insur- 
ance policies, and whether or not they showed concurrent insurance in 
excess of $30,000 was virtually a question of mathematics, and not an 
issue which the court could be required to submit to a jury. Juries 
are not organized for the purpose of adding figures and ascertaining 
their total sum, when that can be done as readily by the court. In 
reply to that assignment, counsel for the defendant in error assert that 
the testimony does not show an excess of concurrent insurance, and give 
a list of what purports to have been the other policies upon the prop- 
erty, which list does not show such excess. 

It is also contended on behalf of the insurance company that, if 
the proof established the verbal contract relied on by the plaintiff, it 
was impossible for the insurance company to comply with that contract. 
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without violating the law and rendering itself liable for penalties pre- 
scribed by the Legislature. The contract referred to was made Febru- 
ary 16, 1917, and it is contended that on March 30, 1917, the state fire 
insurance commission ordered a!l policy forms changed, and that under 
the order referred to the insurance company was not permitted to write 
olicies containing some of the material stipulations in the policies it 
ad agreed to renew. 

Article 4891 of the Revised Statutes, after conferring authority up- 
on the insurance commission to make, promulgate, and establish uniform 
policies of insurance, provides that— 

“The commission shall also have authority, in its discretion to 
change. alter or amend such form or forms of policy, * * * and 
such clauses or indorsement used in connection therewith, upon giving 
notice and proceeding in accordance with section 21 of th‘s act.” 

Section 21, which is article 4895, provides that the state fire insur- 
ance commission sha!l give the public and all insurance companies, to be 
affected by its order and decision. reasonable notice thereof, not ex- 
ceeding 30 days, and an opportunity to appear and be heard thereon: 
it is provided that notice to the public shall be published in one or more 
daily papers in the state. Article 4891 requires: 

“That after such uniform policies shall have been established and 
promulgated and furnished the respective companies doing business in 
this state, such companies shall, within sixty days after the receipt of 
such forms of policies adopt and use said form or forms and no other.” 

[3] It will be observed that, by force of the statute just quoted, 
the alleged action of the state fire insurance commission in prescribing 
a different form of policies did not become effective as against the Aus- 
tin Fire Insurance Company. or any other insurance company, until 
such company had been furnished with the form of policy referred to, 
and each company was allowed 60 days after being so furnished to adopt 
such form of policy. No evidence was submitted to show that, on Sep- 
tember 27, 1917, the date when the policy should have been renewed. 
the Austin Fire Insurance Company had been furnished with the form 
prescribed. We think the burden rested upon the insurance company 
to furnish such proof, in order to show that it was prohibited by ‘law 
from complying with the verbal contract it had previously made, and, 
such proof not having been supplied, that defense failed. 

It is also contended, on behalf of the plaintiff in the court below. 
that the evidence failed to show that the state fire insurance commis- 
sion had made the order alleged by the defendant. The latter read in 
evidence a certificate, purporting to be signed by George Waverly 
Briggs. chairman, T. M. Scott, secretary, and S. W. English. state fire 
marshal. It did not purport to be under seal, and had no seal attached, 
but it certified that the state fire commission had prescribed a different 
form of policy, which, if controlling, would have prohibited the Austin 
Fire Insurance Company from rewriting a policy containing all the ma- 
terial terms of the one which the plaintiff alleges the insurance company 
agreed to renew. 

It is contended by counsel for Adams-Childers Company that, al- 
though the record does not show that any objection was made to the 
introduction of that document as evidence, there was no statute which 
permitted its use as such. and therefore the statements made therein 
were hearsay and proved nothing. In support of that contention, they 
cite Byers v. Wallace, 87 Tex. 512, 28 S. W. 1056, 29 S. W. 760, and 
Henry v. Phillips, 105 Tex. 459, 151 S. W. 533. In the former case the 
Supreme Court said: 

“We find no law which authorized the adjutant general to give such 
a certificate as that offered in evidence. It was hearsay. and properly 
excluded.” 
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In the latter case the court used the following language: 


“While the admission of this testimony was not objected to by 
counsel for defendants, that fact would be important only in the event 
its odmission was afterwards complained of as violative of a right re- 
served to defendants. Such incompetent testimony can never form the 
basis of a finding of facts in an appellate court, notwithstanding its 
presence in the record without objection. When the appellate court 
comes to apply the law to testimony constituting the facts of the case, 
it can only base its conclusion upon such testimony as is under the law 
competent. That which is not competent testimony should be given no 
probative force. The admission ef such testimony is no talisman to give 
effect to that which is irrelevant and incompetent to sustain or deny a 
material issue in a case.” 


[4] We have not been cited to, nor have we found, any statutory 
provision authorizing the state fire insurance commission to make certi- 
ficates which may be used in evidence, and we seriously doubt if the 
certificate in question was authorized by article 3707, which provides 
for “certified copies under the hands and official seals of the heads of 
departments.” Hence we are strongly inclined to the view that the in- 
surance company failed to prove that the fire insurance commission 
had made the order chang‘ng the form of policies alleged by the insur- 
ance company. 

Counsel for Adams-Childers Company also make a vigorous as- 
sault upon the constitutionality of article 4891, which attempts to confer 
upon the insurance commission the power to establish and change the 
forms of insurance policies, and they cite authorities in other states 
which sustain that contention. However, as the judgment in this case 
can be affirmed without deciding that question. we prefer to pursue that 
course, and not pass upon the constitutionality of the statute until it be- 
comes absolutely necessary to do so. as in the meantime that question 
may be settled by the Supreme Court. 

The other questions presented in behalf of the insurance company 
are decided against it. 

The defendant in error has presented a cross-assignment; but, as 
the judgment in its favor will be affirmed, we deem it unnecessary to 
consider that assignment. 


No reversible error has been shown, and the judgment is affirmed. 
Affirmed. 


NATIONAL LIBERTY INS. CO. v. KELLY. (No. 2432.) 
(Court of Civil Appeals of Texas. Texarkana. June 2, 1921.) 
232 Southwestern Reporter 895. 


INSURANCE—INSURER HELD NOT LIABLE ON ITS FOURTH 
POLICY ON GOODS WHERE ITS AGENT WAS NOT AD- 
VISED THAT THEY HAD BEEN REMOVED TO A PLACE 
REQUIRING A HIGHER RATE. 


Where, when defendant company issued its fourth insurance policy 
on plaintiff’s cotton, its agent did not: know that the cotton had been re- 
moved to the compress, and wrote the policy at a lesser rate than he would 
if he had so known, and the plaintiff, without reading it, put it away among 
his papers, and the cotton was destroyed, it was error to render a judg- 
ment against the defendant for the insurance, for on renewal, the insurer 
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may assume that the subject-matter and its location are as described in 
the former contract, and insured could not excuse his failure to notify the 
insurer of the change of location on the ground that he did not know a 
change of location affected the risk, as that is matter too obvious to be 
overlooked by a person of ordinary prudence: 


(For other cases, see Insurance, Dec. Dig. § 145[1].) 


Error from Cherokee County Court; C. F. Gibson, Judge. 


Action by C. R. Kelly against the National Liberty Insurance Com- 
pany. Judgment for plaintiff, and defendant brings error. Reversed and 
rendered for the defendant. 


Perkins & Perkins, of Rusk, and Will C. Thompson, of Dallas, for 
plaintiff in error. 


W. E. Donley, of Jacksonville, and Guinn & Guinn, of Rusk, for de- 
fendant in error. 


Hopces, J. This appeal is from a judgment in favor of the defendant 
in error for the sum of $500 as the value of five bales of cotton destroyed 
by fire. The defense is that the cotton was insured while in the Wade 
Neely warehouse in the city of Jacksonville, but when burned it was at 
the compress in that city. 

It appears from the evidence that four successive insurance policies 
had been written on this cotton, beginning October 10, 1918. While the 
third policy was in force, the defendant in error, without notice to the 
agents of the plaintiff in error, removed the cotton to the compress. 
When the third policy expired the agent of the plaintiff in error was in- 
structed by the defendant in error to renew the insurance for one year. 
The agent, not knowing that the cotton had been moved to the compress, 
wrote a policy insuring the cotton while in the Wade Neely warehouse, 
and charged a premium for that risk, which was 50 cents on the $100 less 
than the rate charged for cotton stored “at the compress. The policy was 
mailed to and received by the defendant in error, who, without reading it, 
put it away among his papers. Upon that state of facts the trial court 
rendered a judgment for the amount of the policy. We think that was 
error. 

The situation might have been different had this contract of insurance 
been an original instead of a renewal policy. In writing an original con- 
tract of insurance it is the duty of the insurer to ascertain the location of 
the subject-matter of insurance and to correctly state that location in the 
contract. But, when the insurer has correctly described the location of 
the property in one written contract of insurance, and is directed to re- 
new the insurance without any further-instructions except as to the length 
of time the policy is to run, he has the right to assume that the subject- 
matter of the insurance and its location are the same as described in the 
former contract. Orient Ins. Co. v. Wingfield, 49 Tex. Civ. App. 202, 108 
S. W. 788. The excuse given by the defendant in error for failing to in- 
form the agent that the cotton had been removed to the compress is that 
he did not know a change of location affected the risk or the rate of in- 
surance. That the fire risk of personal property like cotton is determined 
principally by the character and location of the building in which it is 
stored is too obvious to be overlooked by a person of ordinary prudence. 
If the defendant in error had made even a casual examination of his 
policy he would have discovered the conditions upon which his insurance 
was written. It may be true that the plaintiff in error would have readily 
insured the cotton at the compress, requiring only the payment of a small 
additional premium. But that fact is not decisive of this case. It is suffi- 
cient answer to say that it did not make that kind of a contract. 
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Insurance contracts, like other written agreements, must be enforced 
according to their terms. The judgment will therefore be reversed, and 
judgment here rendered in favor of the plaintiff in error. 
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MARINE. 


GLOBE & RUTGERS FIRE INS. CO. v. HINES, Acent. (No. 212.) 
(United States Circuit Court of Appeals, Second Circuit. May 19, 1921.) 
273 Federal Reporter 774. 


1. INSURANCE—MARINE UNDERWRITER IS SUBROGATED BY 

LAW TO RIGHTS OF INSURED IN REGARD TO LOSS. 

An underwriter of marine insurance, who had paid the loss resulting 
from a collision between the insured vessel and another, is subrogated by 
operation of law to the rights of the insured owner of the vessel against 
the other vessel in regard to the loss, and no assignment of such rights 
is necessary. 

(For other cases, see Insurance, Dec. Dig. § 606[3].) 


2. INSURANCE—MARINE UNDERWRITER HAS NO GREATER 
RIGHTS THAN INSURED TO RECOVER FOR LOSS. 
The underwriter of marine insurance stands in no better position than 
the insured, and cannot recover against third persons for the loss sus- 
tained, unless the insured could have recovered. 


(For other cases, see Insurance, Dec. Dig. § 606[3].) 


3. INSURANCE — UNDERWRITER CAN CLAIM NO SUBROGA- 
TION, IF BOTH VESSELS IN COLLISION HAVE SAME 
OWNER. 

There can be no right of subrogation in favor of a marine insurance 
underwriter for loss paid on a ship injured by collision, if the ship which 
was injured and that which committed the injury are owned by the same 
party. 

(For other cases, see Insurance, Dec. Dig. § 606[3].) 


Appeal from the District Court of the United States for the Southern 
District of New York. 

Libel by the Globe & Rutgers Fire Insurance Company against Walker 
D. Hines, as Agent of the United States Railroad Administration. De- 
cree for respondent, and libelant appeals. Affirmed. 


Macklin, Brown, Purdy & Van Wyck, of New York City (Pierre M. 
Brown, of New York City, of counsel), for appellant. 

Harrington, Bigham & Englar, of New York City (Leonard J. Mat- 
teson, of New York City, of counsel), for appellee. 

Burlingham, Veeder, Masten & Fearey, of New York City (Chaun- 
cey I. Clark and Homer H. Breland, both of New York City, of counsel), 
for Pennsylvania R. Co. 


Before Ward, Rogers, and Hough, C. JJ. 


Rocers, C. J. This is a suit in admiralty, brought by the libelant, as 
insurer of the Central Railroad Company of New Jersey float No. 47, 
and on behalf of the owner and operator of said float, against Walker 
D. Hines, as agent of the United State Railroad Administration, operator 
of the New York Central steam tug No. 27 in a cause of collision, civil 
and maritime. 
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The libel alleges that libelant insured the United States Railroad Ad- 
ministration, as operator of the Central Railroad Company of New Jersey 
float No. 47, against loss or damage, that it has paid the loss for which it 
was liable as such insurer, has become subrogated to the rights of the 
owner and operator of the float arising out of the collision which occa- 
sioned the loss insured against, and that the action is brought on behalf 
of itself as such insurer and on behalf of the owner and operator of float 
No. 47, and it is alleged in the libel that on August 24, 1918, a collision 
occurred between float No. 47 and the New York Central Rairoad’s steam 
tug No. 27, off the Battery in the East River, and that at that time the 
railroad and its equipment, together with the steam tug No. 27, were 
maintained, operated, and controlled by the United States Railroad Ad- 
ministration, and that respondent Hines was the agent of the said Admin- 
istration, having been duly appointed as such by the President of the 
United States pursuant to the acts of Congress. The libel sets forth the 
circumstances of the collision, and that the collision and the resulting 
damage were not caused by any negligence on the libelant’s part, or on the 
part of those in charge of float No. 47, but were caused through the neg- 
ligence of the New York Central tug No. 27. 

The respondent, as the agent duly appointed under the Transporta- 
tion Act of February 28, 1920 (41 Stat. 456), against whom suits may 
be brought for matters arising out of the operation and control of the 
various railroads by the United States Railroad Administration, duly ap- 
peared and excepted to the libel on two grounds. The substance of the 
first is that the cause of action, if any, which arose out of the collision, 
can only be against the Railroad Administration (otherwise, the Director 
General of Railroads), and that, as libelant’s assured was the Railroad 
Administration itself, no cause of action accrued to libelant’s assured, in- 
asmuch as there could be no right of action by the United States Railroad 
Administration against itself, and that for this reason, no cause of action 
having ever accrued to libelant’s assured, the libelant could take by sub- 
rogation no greater rights than its assured possessed, and is therefore no 
more able in its own name to sue the United States Railroad Adminis- 
tration than the Railroad Administration would be able to sue itself. 

The libelant also claims to recover on behalf of its assured the por- 
tion of the damage sustained by reason of this collision which was not 
covered by the insurance. The second exception is based on the fact 
that libelant is not entitled to sue on behalf of its assured for those items, 
and further that the reasoning under the first exception applies with equal 
force to any claim set up on behalf of the Railroad Administration against 
itself. 

The court below, after argument, sustained the exceptions and dis- 
missed the libel. 

[1] It is, of course, conceded that an underwriter of marine insur- 
ance, by payment of a loss, becomes by operation of law and without as- 
signment subrogated to all the rights of the insured in regard to that loss. 
Pheenix Insurance Co. v Erie Transportation Co., 117 U. S. 312, 320, 321, 
6 Sup, Ct. 750, 29 L. Ed. 873; Kaltenbach v. Mackenzie, 4 Aspin. 39; 
The Sydney (C. C.), 27 Fed. 119; Hogan v. Manselly, Fed. Cas. No. 
6,584. It has even been held that the fact that the underwriter might 
have sucessfully resisted payment under the policy does not affect his 
right to subrogation upon payment of the loss. Nord-Deutscher Lloyd 
v. Insurance Co. of North America, 110 Fed. 420, 49 C. C. A. 1. 


[2] But the general rule is that the underwriter stands in no better 
position than the insured, and can have no recovery against third per- 
sons, except such as could have been had by the insured. Simson -v. 
Thompson, 3 App. Cas. 279, 3 Aspin. 567; The Catskill (D. C.), 95 Fed. 
700; The Livingstone(D. C.), 104 Fed. 918. In Joyce on Insurance, vol. 
5, § 3538, p. 5883, the rule is correctly stated as follows: 


29———Vol. LVIII. 
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“The insurer stands in no relation of contract or of privity with such 
persons. His title arises out of the contract of insurance, and is derived 
from the assured alone, and can only be enforced in the right of the latter. 
In a court of common law, it can be asserted only in his name; and even 
in a court of equity or of admiralty it can be asserted only in his right. In 
any form of remedy, the insurer can take nothing by subrogation but the 
rights of the assured.” 

[3] The insurers stand by subrogation in the shoes of the insured, 
and can claim no more than the insured could claim. It follows that there 
can be no right of subrogation, if the ship which is injured and the ship 
which commits the injury are owned by the same party. In Phcenix In- 
surance Co. v. Erie Transportation Co,. supra, the court, speaking 
through Mr. Justice Gray, said: 

“For instance, if two ships, owned by the same persons, came into 
collision by the fault of master and crew of the one ship and to the injury 
of the other, an underwriter, who has insured the injured ship, and re- 
ceived an abandonment from the owner, and paid him the amount of in- 
surance as and for a total loss, acquires thereby no right to recover against 
the other ship, because the assured, the owner of both ships, could not sue 
himself.” 

[4] The principle is a general one in the law of subrogation that a 
surety, paying off a debt, can acquire no greater rights than the creditor 
had at the time of payment, as the surety cannot be placed in a more favor- 
able condition than the principal. We must therefore start with the propo- 
sition that the libelant is not entitled to maintain this suit, if the party in- 
sured, declared in the libel to be “the United States Railroad Administra- 
tion,” as operator of the said railroad and said float No. 47 (the Central 
Railroad Company of New Jersey float No. 47), could not itself maintain 
a suit against the respondent herein to recover for the injury insured 
against. If such a suit had been brought, and the right to maintain it had 
been seasonably challenged, could this court have sustained it? That, as it 
appears to us, is the question we must determine. If such a suit could not 
be maintained, the libel was properly dismissed in the court below; other- 
wise, not. 

[5] It is elementary that the same person cannot be both plaintiff and 
defendant at the same time in the same action. It is incongruous that the 
same person should direct and conduct both the prosecution and the de- 
fense of the same suit, no matter in what capacity he may appear. Swope 
v. Swope, 173 Ala. 157, 164, 55 South. 418, Ann. Cas. 1914A, 937. 
And the rule has been applied where the same person sues and defends in 
different capacities. 'Thus a town treasurer has been held incapable of 
maintaining an action in his individual capacity against himself in his 
official capacity on a claim against the town. Barber v. Barber, 32 R. I. 
266, 79 Atl. 482. 

[6] And in such cases it is the general rule that the jurisdiction of 
the court depends upon the character of the party to the record, and the 
court does not inquire as to who may have an equitable interest in the 
suit. Sharps’ Rifle Manufacturing Co. v. Rowan, 34 Conn. 329, 91 Am. 
Dec. 728. In Osborn v. Bank of the United States, 9 Wheat. 738, 6 L. Ed. 
204, Chief Justice Marshall, referring to the provision of the Constitu- 
tion giving jurisdiction of the federal courts of controversies between citi- 
zens of different states, said: 

“Does this provision depend on the character of those whose interest 
is litigated, or of those who are parties on the record? Ina suit, for ex- 
ample, brought by or against an executor, the creditors or legatees of his 
testator are the persons really concerned in interest; but it has never been 
suspected that, if the executor be a resident of another state, the jurisdic- 
tion of the federal court could be ousted by the fact that the creditors or 
legatees were citizens of the same state with the opposite party. * * * 
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Why, then, is it universally admitted that this interest in no manner affects 
the jurisdiction of the court? The plain and obvious answer is because 
the jurisdiction of the court depends, not upon this interest, but upon the 
actual party on the record.” 


In that view of the case it would seem unimportant to inquire in what 
capacity the Director General sues or is sued, and as to whether he rep- 
resents the United States, or whether he represents the particular railroad 
company or companies operating. 

It is, however, earnestly urgd upon the court that, as between the Rail- 
road Administration and the underwriters, it should be held that during 
the period of federal control the railroads were operated by the Director 
General as separate entities, and that courts of equity often recognize a 
party’s dual relationship, and that courts of admiralty, administering equi- 
table principles, are able to differentiate betweer a party’s diverse rela- 
tionships. Corrigan Transit Co. v. The Majestic (D. C.), 73 Fed. 499, 
500. The importance of the question involved leads us to examine the 
legislation of Congress on the subject of federal control, with the view of 
ascertaining therefrom the capacity in which the Director Genera! operated 
the railroads while that control continued. 

On December 28, 1917, pursuant to the powers conferred on him by 
Act Aug. 29, 1916 (39 Stat. 645), the President took possession and as- 
sumed control of every system of railroad transportation, and the appurte- 
nances thereof, located within the boundaries of the continental United 
States. By his proclamation issued on that day he appointed William G. 
McAdoo Director General of Railroads, and the railroads passed into the 
possession, use, control, and operation of such Director General from and 
after 12 o’clock midnight on December 31, 1917. The proqlamation, among 
other things, provided that the Director General might perform the duties 
imposed upon him, so long and to such an extent as he should determine, 
through the officers and employees of the said systems of transportation. 
Until the Director General otherwise directed, the officers and employees 
of the various systems were to continue the operation thereof in the usual 
and ordinary course of the business of common carriers in the names ef 
their respective companies. The proclamation further provided as follows: 


“Except with the prior written assent of said Director no attachment 
by mesne process or on execution shall be levied on or against any of the 
property used by any of said transportation systems in the conduct of their 
business as common carriers; but suits may be brought by and against said 
carriers and judgments rendered as hitherto until and except so far as sail 
Director may, by general or special orders, otherwise determine.” 40 Stat. 
pt. 2, p. 1738. 

Thereafter Congress passed Act March 21, 1918 (40 Stat. p. 451, c. 25 
[Comp. St. 1918, Comp. St. Ann. Supp. 1919, §§ 311534a-311534p]), which 
further regulated the subject of federal control. Among other provisions 
was the following: 


“Carriers while under federal control shall be subject to all laws and 
liabilities as common carriers whether arising under state or federal laws 
or at common law, except in so far as may be inconsistent with the pro- 
visions of this act or any other act applicable to such federal control or 
with any order of the President. Actions at law or suits in equity may be 
brought by and against such carriers and judgments rendered as now pro- 
vided by law; and in any action at law or suit in equity against the car- 
rier, no defense shall be made thereto upon the ground that the carrier 
is an instrumentality or agency of the federal government. Nor shall any 
such carrier be entitled to have transferred to a federal court any action 
heretofore or hereafter instituted by or against it, which action was not 
so transferable prior to-the federal control of such carriers; and any ac- 
tion which has heretofore been so ransferred because of such federal con- 
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trol or of any act of Congress or official order or proclamation relating 
thereto shall upon motion of either party be retransferred to the court in 
which it was originally instituted. But no process, mesne or final, shall be 
levied against any property under such federal control.” Section 10. 

On October 28, 1918, the Director General promulgated General Order 
No. 50. It reads: 


“Whereas, since the Director General assumed control of said systems 


of transportation, suits are being brought and judgments and decrees ren- 
dered against carrier corporations on mattefs based on causes of action 
arising during federal control for which the said carrier corporations are 
not responsible, and it is right and proper that the actions, suits and pro- 
ceedings hereinafter referred to, based on causes of action arising during 
or out of federal control should be brought directly against the said Di- 
rector General of Railroads and not against said corporations : 


“Tt is therefore ordered that actions at law, suits in equity, and pro- 
ceedings in admiralty hereafter brought in any court based on contract, 
binding upon the Director General of Railroads, claim for death or injury 
to person, or for loss and damage to property, arising since December 31, 
1917, and growing out of the possession, use, control or operation of any 
railroad or system of transportation by the Director General of Railroads, 
which action, suit, or proceeding but for federal control might have been 
brought against the carrier company, shall be brought against William G. 
McAdoo, Director General of Railroads, and not otherwise: Provided, 
however, that this order shall not apply to actions, suits, or proceedings 
for the recovery of fines, penalties, and forfeitures.” 

William G, McAdoo having resigned as Director General, the Presi- 

dent, cn January 10, 1919, pursuant to the powers which had been con- 
ferred upon him by law affecting federal control of railroads and systems 
of transportation, appointed Walker D. Hines as Director General, and 
authorized him among other things— 
“to issue any and all orders which may in any way be found necessary and 
expedient in connection with federal control of such systems of trans- 
portation, railroads, or inland waterways, as fully in all reespects as the 
President is authorized to do, and generaly to do and perform all and 
singular all acts and things and to exercise all and singular the powers 
and duties in relation to such federal control as the President is by law 
empowered to do and perform.” 40 Stat. 1922. 


On January 11, 1919, Walker D. Hines, as Director General of Rail- 
roads, issued General Order No. 50A, which corresponded in all respects 
with General Order No. 50, except that suits were no longer to be brought 
against William G. McAdoo, but simply against the Director General of 
Railroads. 

The act of February 28, 1920, known as “The Transportation Act, 
1920,” provided that federal control should terminate on March 1, 1920, 
and provision was made as to the prosecution of suits. It provided that 
action at law, suits in equity, and proceedings in admiralty based on causes 
of action arising out of the possession, use, or operation by the President 
of the railroad or system of transportation of any carrier under the fed- 
eral control, of such character as prior to federal control could have been 
brought against such carrier, after the termination of federal control, be 
brought against an agent designated by the President for such purpose. 

The act giving to the President federal control of the railroads was 
based upon the war power, and was a legal exercise thereof, as the Su- 
preme Court practically decided in Northern Pacific Ry. Co, v. North 
Dakota, 250 U. S. 135, 39 Sup. Ct. 502, 63 L. Ed, 897. So was the action 
of Congress in giving to the President a like control over the telephone and 
cable lines. Dakota Central Telephone Co. v. State of South Dakota, 250 
U. S. 163, 39 Sup. Ct. 507, 63 L. Ed. 910, 4 A. L. R. 1623. 
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[7] It seems to us that the result of all this was that the railroad 
properties within the continental United States, while federal control lasted, 
were organized into a unified national systm of transportation under a 
single head, the Director General of Railroads. As the Supreme Court, 
speaking through Chief Justice White, in Northern Pacific Ry. Co. v. 
North Dakota, 250 U. S. 135, 148, 39 Sup. Ct. 502, 505 (63 L. Ed. 897), 
declared, the Acts of Congress and the President’s proclamation there- 
under gave “no divided but a complete possession and control” to the 
United States “for all purposes as to the railroads in question.” How, he 
asked, “can any other conclusion be reachd, if consideration be given the 
comprehensive provisions concerning the administration by the United 
States of the property which it was authorized to take, the financial obli- 
gations under which it came and all thé other duties and exactions which 
the act imposed, contemplating, * * “* one power for the accomplish- 
ment of the one purpose, the complete possession by governmental author- 
ity to replace for the period provided the private ownership theretofore 
existing ?” 

The railroads were operated by the Director General as a national sys- 
tem of transportation. To the extent that the former officers and em- 
ployees of the railroads were retained in their positions, they ceased to 
act as the agents of their respective corporations, which no longer had 
any authority over them, but were exclusively the servants of the Director 
General, and therefore of the government of the United Staes. From the 
time the Director General assumed control of the railroads to the time 
when his control was relinquished, all the former officers and employees 
who retained their positions and continued in the operation of the roads 
became the agents of the Director General, and their acts were his acts. 
It would have been an anomaly indeed to have given the actual possession 
and control of the railroads to the Director General, and having divested 
the railroad corporations of all authority of management or control and 
of their revenues, and converetd their employees into the servants of the 
Director General, so that their acts became his acts, had, nevertheless, 
left the corporations liable for the acts of his agents. We do not so un- 
derstand the acts of Congress or the decisions of the federal courts. 
Rutherford v. Union Pacific Railroad Co. (D. C.) 254 Fed. 880; Mardis 
v. Hines (D. C.) 258 Fed. 945: Hatcher & Snyder v. Atchison, Topeka & 
Santa Fe. Railway Co. (D. C.) 258 Fed. 952; Haubert v. Baltimore & 
Ohio Railroad Co. (D. C.) 259 Fed. 361; Smith v. Babcock & Wilcox 
(D. C.) 260 Fed. 679; Nash v. Southern Pacific Co. (D. C.) 260 Fed. 280: 
Westbrook v. Director General of Railroads (D. C.) 263 Fed. 211; Blev- 
ins v. Hines (D. C.) 264 Fed. 1005; Erie Railroad Company v. Caldwell 
(C. C. A.) 264 Fed. 947; Hines v. Dahn (C. C. A.) 267 Fed. 105; Mardis 
v. Hines (C. C. A.) 267 Fed. 171; Hines v. Smith (C. C. A.) 270 Fed. 
132, 135; Ellis v. Atlanta, B. & A. Ry. Co. (D. C.) 270 Fed. 279. 

In Hines v. Dahn, supra, the Circuit Court of Appeals for the Eighth 
Circuit held that “the systems of transportation” and “the carriers” which 
were taken under federal control by the President’s Proclamation of De- 
cember 26, 1917, were the physical properties of the various railroads, and 
not the corporations owning and operating them. The court declared that 
the Director General, in operating a railroad, was the agent of the United 
States, and not of the railroad company, and that an action brought against 
him was in legal effect an action against the United States; that, while 
the action is against the Director General, he is not personally liable, but 
the government is, and that by the terms of the Federal Control Act it 
had consented to be sued in causes of action arising out of the possession 
or operation of the railroads by it. 

In Erie Railroad Co. v. Caldwell, supra, the Circuit Court of Appeals 
for the Sixth Circuit, in holding that no action for negligence could be 
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maintained against a railroad company during the period of federal con- 
trol, said: 

“The trial court should have sustained this motion, and dismissed the 
Erie Railroad Company from the suit. The Director General of Railroads 
having lawfully taken full possession and control of this company’s prop- 
erty, the company itself could not be held liable for negligence resulting in 
injury to employees or others during the time its property was being op- 
erated by governmental agencies over which it had no control. The deci- 
sion of the Supreme Court of the United States in the case of Northern 
Pacific Railroad Co. v. North Dakota, 250 U. S. 135, 39 Sup. Ct. 502, 63 
L. Ed. 897, definitely settles and declares the paramount authority of the 
Director General, and is controlling in this case.” 


Some courts. it is true, have taken a different view of the act, and 
held that litigants were authorized*by section 10 to sue the companies 
as they had theretofore been able to do, and that it was not competent 
for the Director General to set aside the plain provisions of the statute 
in that respect. Johnson v. McAdoo (D. C.) 257 Fed. 757, is one of 
such cases. We think such a construction of the act is based upon a 
misapprehension of what was intended, and is opposed to the decided 
weight of authority. 

The validity of General Order No. 50, requiring suits to be brought 
against the Director General of Railroads, and not otherwise. was de- 
nied in Lavalle v. Northern Pacific Ry. Co., 143 Minn. 74. 172 N. W. 
918, 4 A. L. R. 1659, by a majority of the court. It was held that Or- 
der No. 50 was in conflict with section 10 of the Act of March 21, 
1918, the court saying: 

“In so far as it denied to a plaintiff the right to pursue the railroad 
company [it] was beyond the power of the Director General and was 
void.” 

This the court adhered to in Gowan v. McAdoo, 143 Minn. 227. 234, 
173 N. W. 440, and in Palyo v. Northern Pacific Railway Co.. 144 
Minn. 398. 175 N. W. 687. And the same conclusion was reached in 
Wisconsin, likewise by a divided court of four to three, in Franke v. 
Chicago & Northwestern Railway Co.. 170 Wis. 71, 173 N. W. 701; 
the court saying: 

“This provision of section 10 of the Federal Control Act and provi- 
sions of General Order No. 50 issued by the Director General of Rail- 
roads. and upon which the court below based its order, cannot both 
‘stand. The legislative declaration is the paramount authority and must 
control.” 

The language of section 10 of the act of Congress reads: 

“That carriers while under federal control shall be subject to all 
laws and liabilities as common carriers, whether arising under state or 
federal laws or at common law, except in so far as may be inconsistent 
with the provisions of this act or any other act applicable to such fed- 
eral control or with any order of the President.” 


The validity of the President’s proclamation and of General Order 
No. 50 has not been challenged by counsel before this court. 

In Postal Telegraph-Cable Co. v. Call, 255 Fed. 850, 167 C. C. A. 
178, the Circuit Court of Appeals for the Fifth Circuit understood the 
effect of the Federal Control Act as simply limiting the interference of 
government control in the prosecution of suits against carriers. whether 
at law or in equity, to the enforcement of the judgment or decree. and 
that it did not interfere with the right of the plaintiff to obtain a judg- 
ment or decree against the carriers. The case arose out of an ap- 
plication for a writ of mandamus to compel the District Judge to hear 
and determine a controversy in which the petitioner was seeking to 
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condemn a right of way. The cause was at issue on April 15, 1918. 
which was before the Director General had issued General Order No. 
50, already referred to, and which was not issued, as we have seen. 
until October 28. 1918. The court said: 


“We think the express words of the statute require the court to pro- 
ceed to judgment or decree in any pending cause, and to prohibit any 
defense being made to the obtaining of the judgment or decree upon the 
idea that the carrier or its property is.in government control or posses- 
sion.” 

It is also declared. however, that: 

“It [the Federal Control Act] permits actions at law or in equity 
to be brought against the carriers, and judgments to be rendered as now 
provided by law, and prohibits the carrier from defending upon the 
ground that it is an instrumentality or agency of the federal govern- 
ment.” 


General Order No. 50 was not mentioned in the opinion, and it does 
not appear whether it had at that time come to the knowledge of the 
court. Order No. 50, however. by its own terms expressly stated that 
it applied to actions. “hereafter brought.” As to pending actions and 
proceedings against any carrier company. the order~ provided that the 
pleadings “may on application be amended by substituting the Director 
General of Railroads for the carrier company as party defendant and 
dismissing the company therefrom.” The decision in the above case 
must be understood in the light of the facts before the court. We 
do not understand it as necessarily in conflict with Hines v. Dahn, 
supra. 

[8] While the act of 1918 expressly provided that actions might be 
brought by and against carriers, and judgments rendered “as now pro- 
vided by law,” that provision was* subsequently nullified by General 
Order No. 50, if valid, the effect of which order was not passed upon 
by the court. But the Director General. in issuing General Order No. 
50, acted under the authority of the President, and his order was in 
effect the order of the President. and the provisions of the Federal 
Control Act on the subject now being considered were declared by that 
act to be binding only in so far as they were not inconsistent “with 
any order of the President.” And after General Order No. 50 was is- 
sued actions were not to be brought against thé carrier, but against the 
Director General. 

The Act of March 21, 1918, which provided for taking the railroads 
under federal control. did not provide for taking under federal control 
the telegraph and telephone and cable systems of the country. But the 
Act of July 16, 1918, authorized the President, whenever he deemed 
it necessary for the national security or defense, to assume control and 
to operate, for the duration of the war, any telegraph. telephone, marine 
cable, or radio system or systems. 40 Stat. pt. 1. p. 904, c. 154 (Comp. 
St. 1918, Comp. St. Ann. Supp. 1919, § 311534x). And the President 
did take these systems into his possessien. operation, and control by 
his proclamation of July 22, 1918. In that proclamation he directed 
that the possession, operation, and control by him should be exercised 
by and through the Postmaster General, and that he (the Postmaster 
General) might perform the duties thus imposed upon him “so long 
and to such extent and in such manner as he shall determine. through 
the owners, managers, board of directors, receivers. officers and em- 
ployees of said telegraph and telephone system.” It also contained the 
following provision: 

“Until and except so far as said Postmaster General sha!l from time 
to time by general or special orders otherwise provide, the owners, 
managers, board of directors, receivers. officers and employees of the 
various telegraph and telephone systems shall continue the operation 
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thereof in the usual and ordinary course of business, in the names of 
their respective companies, associations, organizations, Owners or man- 
agers. as the case may be.” 

We have seen that in Dakota Central Telephone Co. v. State of 
South Dakota. supra, the constitutionality of that act was sustained. 
And in Amerson v. Western Union Telegraph Co. (D. C.) 265 Fed. 909, 
the court had before it the question whether the Western Union Tele- 
graph Company was liable in damages for the negligent delivery of a 
message during the time of federal control. It was held that the action 
could not be maintained; the court saying. 


“At the time the cause of action asserted by plaintiff arose, the de- 
fendant’s entire plant and outfit were in the absolute control of the gov- 
ernment of the United States under certain war legislation. It is too 
much to say that there can be any reasonable doubt that under such 
circumstances the defendant, which never received nor transmitted the 
telegram mentioned in the plaintiff's petition, should be responsible for 
its not being sent or not delivered. Without undertaking to say who 
would be responsible for the miscarriage of that communication. or for 
anything else respecting it, it certainly could not be. maintained that the 
defendant is responstb!e for it.” 


{9] The only conclusion which we have been able to reach is that 
the Director General of Railroads represented the United States during 
the period of federal control, and that whatever liability was incurred 
during that period because of the negligent operation of the roads was 
not incurred by the railroad corporations but by the Director General 
representing the United States. The Director General is the “carrier,” 
and in any action at law, or suit in equity, or proceeding in admiralty 
it is by virtue of the Act of March 21, 1918. no defense that the carrier 
was an instrumentality or agency of the federal government. 

[10] The fact that in suits of this nature a practice grew up of 
describing the Director General as operating a certain system or line 
of road, out of the operation of which the cause of action arose. is 
without legal significance. It could not affect in any degree his corpo- 
rate capacity. There was but a single Director General, one corporate 
entity. The Director General of Railroads’ operating the New York 
Central Railroad was theysame legal entity as the Director General oper- 
ating the Central Railroad of New Jersey. The words “operating the 
Central Railroad of New Jersey” constitute merely a _ descriptive 
phrase. adopted by counsel for convenience and not recognized nor 
provided for by anything in the acts of Congress or in any proclama- 
tion of the President. It is therefore imposs'ble that the Director 
General of Railroads, operating the Central Railroad Company of New 
Jersey float No. 47, should be able, under the established rules of legal 
procedure, to maintain an action at law, or a suit in equity. or a pro- 
ceeding in admiralty against the Director General operating the New 
York Central steam tug No. 27. Inasmuch as the libelant stands in the 
place of its insured, the libel fails to state a cause of action. 

Decree affirmed. 
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ZETNA INS. CO. er at. v. SACRAMENTO-STOCKTON S. S. CO. 
(No. 3601.) 


(United States Circuit Court of Appeals, Ninth Circuit. May 6, 1921.) 
273 Federal Reporter, 55. 


1, INSURANCE—ALL PORTIONS OF POLICY TO BE HARMON- 
IZED AND GIVEN EFFECT. 


All parts of an insurance policy must, if possible, be harmonized 
and given effect. 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 


2. INSURANCE — EFFECT OF RIDER ON PRINTED CLAUSE 
STATED. 
Unless the rider on an insurance policy is irreconcilable with the 
printed clause, such clause must stand; but, if it is inconsistent and ir- 
reconcilable, the rider will control. 


(For other cases, see Insurance, Dec. Dig. § 150.) 


3. INSURANCE—UNDELETED PORTIONS OF POLICY HELD 
IN FORCE, UNLESS IRRECONCILABLE WITH RIDER. 
Where an insurer, attaching a rider to a policy, deleted portions of 

the body of the policy and marked them “void,” it thereby expressed its 

intention that the undeleted portions should remain in force and con- 
stitute portions of its obligation, unless the rider was irreconcilable with 
them. 


(For other cases, see Insurance, Dec. Dig. § 150.) 


4. INSURANCE — PROVISION AS TO INSURANCE AGAINST 

PERILS OF THE SEA HELD NOT ABROGATED BY RIDER. 

A rider on a polic¥ of marine insurance, providing that “this policy 
is to cover only as follows: Loss or damage caused by fire in accord- 
ance with * * * the regular California standard form of fire policy. 
* * * Loss or damage * * * through collision * * *% "—held 
not to abrogate provisions in the body of the policy which included perils 
of the sea in the risks insured against. 


(For other cases, see Insurance, Dec. Dig. $ 150.) 

5. INSURANCE—POLICY TO BE CONSTRUED AGAINST COM- 

PANY. 

An insurance policy is the language of the company, and it is both 
reasonable and just that its own words shou!d be construed most strong- 
ly against it. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

8. INSURANCE—WARRANTY OF SEAWORTHINESS NOT IM- 

PLIED IN TIME POLICY UNDER ENGLISH LAW. 

By the English law and practice, no warranty that a vessel is sea- 
worthy will be implied in a time policy of marine insurance. 

(For other cases, see Insurance, Dec. Dig. § 273.) 

9. INSURANCE—“PERILS OF THE SEA” NEED NOT BE CAT- 

ASTROPHIC UNDER ENGLISH LAW. 

By the English Jaw and practice, a “peril of the sea,” within the 


meaning of a marine insurance policy, need not be extraordinary, in the 
sense of being catastrophic or necessarily the result of uncommon causes ; 
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and severe storms, rough seas, and even fogs may be comprised in the 
perils of the sea. 

(For other cases, see Insurance, Dec. Dig. § 403.) 

(For other definitions, see Words and Phrases, First and Second 
Series, Perils of the Sea.) 


Hunt, Circuit Judge, dissenting. 


In Error to the District Court of the United States for the Second 
Division of the Northern District of California; Whlliam C. Van 
Fleet, Judge. 

Action by the Sacramentto-Stockton ‘Keamship Company against 
the A=tna Insurance Company and others. Judgment for plaintiff, and 
defendants bring error. Affirmed. 


The defendant in error brought an action against three insurance 
companies to recover on three several policies, whereby they insured the 
steamer Monarch against the perils enumerated therein, and alleged that 
on about April 15, 1915, the steamer was wrecked and totally lost by 
perils insured against, and that on June 3, 1915, the plaintiff gave notice 
of abandonment to each of said insurance companies, to which each 
replied, refusing to accept abandonment of the plaintiff's interest in the 
steamer, and stating that their policies were “rescinded and voided by 
the unseaworthiness of -the said vessel, which caused her loss.” The 
complaint further alleged that by the terms of each of said policies it 
was provided that claims, including claim for total loss, were to be ad- 
justed according to English law, and practice, and that it is the English 
law and practice that in a time policy of insurance there is no implied 
warranty that the ship shall be seaworthy at any stage of the adventure. 
The defendants in their answer denied that the vessel was lost by any 
perils in the policies insured against, and denied that under the terms 
of the policies the claims were to be adjusted under the English law, 
and they alleged that under the English law, where with the privity of 
the assured the ship is sent to sea in an unseaworthy condition, the in- 
surer is not liable for any loss attributable to unseaworthiness. They 
alleged that the vessel was unseaworthy with the privity of the plaintiff, 
that by reason of said unseaworthiness the vessel was wrecked and lost, 
and that on June 3 they rescinded said policies because of the unsea- 
worthiness of the vessel, and notified the plaintiff of such rescission. 
\t the conclusion of the evidence the court instructed the jury to return 
a verdict for the plaintiff. 


McCutchen, Willard, Mannon & Greene, Edward J. McCutchen, and 
Farnham P. Griffiths, all of San Francisco Cal., for plaintiffs in error. 

Nathan H. Frank and Irving H. Frank, both of San Francisco, Cal., 
for defendant in error. 


é 
Before Gilbert and Hunt, Circuit Judges, and Wolverton, District 
Judge. ‘ . ai 


by 

Gitpert, C. J. (after stating the facts as above). One of the ques- 
tions involved on the writ of error is whether or not the vessel was 
lost through a peril covered by the policies. The defendants contend 
that each policy limited the perils insured against to fire and collision, 
as expressed in the rider which was attached to each. The riders were 
printed forms, and are identical, but there is some difference in the 
marginal indorsements on the policies and in the portions of the bodies 
of the policies which were deleted. The riders begin thus: 
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“This policy is to cover only as follows: Loss or damage caused by 
fire in accordance with the terms and conditions of the regular Cali- 
fornia standard form of fire policy as issued by the A%tna Insurance 
Company, of Hartford, Conn.” 


“Loss or damage done to another ship or vessel through collision in 
accordance with the terms and conditions of the following collision 
clause.” 


Then follows a printed collision clause, and special provisions there- 
in limiting liability to damage in the amount of $750 or more. On 
the margin of the AZtna and the Union Marine policies, impressed by 
a rubber stamp, are the words: 

“It is agreed that clauses on slip attached hereto form part of this 
policy.” 

Also the words: 

“Subject to limitations of trade as specified in slip attached to this 
policy.” 

At the foot of each rider is the following: 

“The foregoing clauses are to be regarded as substituted for the 
terms of the policy to which they are attached, the latter being hereby 
waived.” 

In the body of the 4Etna policy a collision clause differing in terms 
from that contained in the rider was deleted, marked: 


“Void. .j.. A. W.” 


Other portions of the body of the policy, which were deleted and 
similarly marked, were a provision in regard to general average and 
a provision excluding liability for any sum which the assured might 
become liable to pay for removal of obstructions under statutory pow- 
ers for injury to harbors consequent on collision, or for loss of life or 
personal injury resulting therefrom. There remained undeleted a pro- 
vision concerning the perils which the insurers were to assume, in- 
cluding perils of the sea. In the other two policies there are no de- 
letions. The Hartford Insurance Company’s policy does not contain 
the marginal clauses of the other two policies, but in the body of the 
policy, and in that portion which contains insurance against the perils 
of the sea, the insurer has filied one blank by writing therein the figure 
“3,” and has drawn a line through another blank, after the word “re- 
turn” indicating the adoption of that clause of the body of the policy. 


[1-3] It is well settled that all parts of an insurance policy must, 
if possible, be harmonized and given effect. Unless the rider is ir- 
reconcilable with the printed clause, such clause must stand. Mer- 
chants’ Ins. Co. v. Allen, 121 U. S. 69, 7 Sup. Ct. 821, 30 L. Ed. 858. 
3ut if it is inconsistent and irreconcilable, the ‘rider will control. 
Gunther v. Liverpool, L. & G. Ins. Co. (C. €.) 34 Fed. 501. In the 
“Etna Company’s policy it distinctly appears that the company took 
pains to delete and mark with initials certain portions of the body 
of the policy. It thereby expressed its intention that the undeleted 
portions should remain in force and constitute portions of its obliga- 
tion, unless the rider is irreconcilable with them. 


[4, 5] It is contended that the rider was intended to express all the 
risk incurred by the insurer. We do not so construe it. It is true it 
begins with the words “This policy is to cover only as follows:” but 
we think the words mean no mere than that the insurer intended to 
substitute the two provisions contained in the rider for corresponding 
provisions in the body of the policy, and that as to those two provi- 
sions the policy was “to cover only” as expressed in the rider. One 
of the substituted provisions is the collision clause, which differs in 
form from and takes the place of the collision clause which was deleted 
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from the body of the A=tna policy. The provision in the riders as to 
loss or damage caused by fire appears to have been inserted for the 
purpose of limiting such loss to the “terms and conditions of the reg- 
ular California standard form of fire policy as issued by the A=tna In- 
surance Company.” In the body of the policy fire is simply men- 
tioned as one of the risks insured against. 

The same construction, we think, should be given to the other two 
policies, although there are no deletions therein. They each contain 
in the body of the policy a fire risk and a collision clause. It is the 
language of the insurance company that we are called upon to con- 
strue, “and it is both reasonable and just that its own words should be 
construed most strongly against itself.’ National Bank v. Insurance 
Co., 95 U. S. 673, 679, 24 L. Ed. 563; Thompson v. Phenix Ins. Co., 
136 U. S. 287, 10 Sup. Ct. 1019, 34 L. Ed. 408. Light is thrown upon 
the defendant's own understanding of the contract by the fact that, 
when notified of the abandonment of the vessel, they made no claim 
that loss occurred from a cause not insured against, but wrote to the 
plaintiff that their policies “were rescinded and voided by the unsea- 
worthiness of said vessel which caused her loss.” 


[6, 7] Error is assigned to the exclusion of evidence offered to show 
the general understanding among those engaged in marine insurance 
business and in the shipping business “in San Francisco and thereabout”’ 
that a rider, such as is attached to the policy in suit, supersedes the terms 
of the policy and alone defines the risk. If the offer had been to prove 
that a term or expression used in a contract of insurance had received a 
particular construction by the general consent of the mercantile world, a 
different question would be presented; but the offer was to prove a gen- 
eral understanding of the meaning of an insurance contract in San Fran- 
cisco and thereabouts. The evidence was clearly incompetent. The con- 
tract speaks for itself. It is neither ambiguous nor obscure. 

“Custom or usage which contradicts the express terms of a policy of 
insurance is not controlling.” 12 Cyc. 1093, and cases there cited; 17 C. 
J. 506; Arnould, § 56. 

Nor was it error to exclude testimony offered to show that, in ap- 
plying for insurance, the plaintiff's agent agreed with the agent of the 
Union Marine Insurance Company that the only risks intended to be in- 
sured against weré fire and collision. If the contract failed to express 
the intention of the contracting parties, the remedy was by a suit to re- 
form the policy. Insurance Co. v. Mowry, 96 U. S. 544, 547, 24 L. Ed. 674 

The defendanis rely on New York P. R. S. S. Co. v. Aétna Ins. Co. 
(D. C.) 192 Fed. 212, where Judge Hand held that the rider superseded 
the policy. In that case there was a printed rider pasted on the face of the 
policy immediately below the first general statement of the name of the 
steamship, the amount of the risk, and the period for which it ran, and 
it contained “all the provisions of the usual English marine policy.” At 
the bottom were the words: 


“The terms and conditions of this form are to be regarded as sub- 
stituted for those of the policy to which it is attached, the latter being 
hereby waived.” 

‘The decision was affirmed in New York & P. R. S. S. Co. v. Etna Ins. 
Co., 204 Fed. 255, 122 C. C. A. 523. The difference between that case and 
this is that in that case the rider contained all the provisions of the usual 
English marine policy, was dated and signed by the agent of the insurance 
company, and was attached in such a way as to indicte that it was substi- 
tuted for everything in the policy except the name of the steamship, the 
amount of the risk, and the period thereof. In the present case the rider 
affected*only two provisions of the policy, and the way in which each in- 
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surance company dealt with the body of the policy indicated to what ex- 
tent it was to be affected by the rider, and to what extent it was intended 
to remain in force. : 

The defendants in their answer admitted that the vessel was wrecked, 
but they alleged that at the time of the wreck the vessel was’ unseaworthy 
with the privity of the plaintiff. A witness for the defendants testified that 
after leaving port, on her voyage from San Francisco to Sacramento, the 
vessel encountered stormy weather, with a high wind; that it was a “bad 
storm,” and that anhour later 8 or 10 seams on the starboard side opened 
for a distance of 20 or 30 feet, and water poured into the hold; that half 
an hour later the vessel reached her landing, at which time the water in 
the hold reached to the deck, and that 20 minutes later she turned over on 
her side. The policies included insurance against perils of the sea and all 
other perils, losses, and misfortunes that have or shall come to the hurt, 
detriment, or damage of the said ship. The defendants offered to prove 
by the second mate that in his opinion the filling and sinking of the vessel 
was caused by unseaworthiness. The exclusion of the proffered testimony 
is assigned as error. And in that connection the defendants contend that 
the proof was insufficient to show that the vessel was lost by the perils of 
the sea. 

[8] The policies were time policies, and the vessel had been operating 
under them for a period of nine months, Each policy provided: 

“Claims if any, including claim for constructive total loss to be ad- 
justed according to the English law and practice.” 

By English law and practice the rule is conclusively established that 
in a time policy a warranty that the vessel is seaworthy will under no cir- 
cumstances be implied. Arnould on Marine Insurance, § 697. Leading 
cases so holding are Gibson v. Small, 4 H. L. C. 353, and Dudgeon v. Pem- 
broke, 2 App. Cas. 284. If we assume that the defense pleaded in the an- 
swer, that at the time of the wreck the vessel was unseaworthy “with the 
privity of the plaintiff,” and that her unseaworthiness occasioned her loss, 
is equivalent to the plea which in Thompson v. Hopper, 6 El. & BI. 937, 
and Dudgeon v. Pembroke, was sustained as an exception to the rule, a 
plea alleging that the shipowner himself knowingly and willfully sent the 
ship to sea in an unseaworhty state and that she was lost in consequence, 
the fact remains that the defendants here made no offer to prove such 
knowledge on the part of the plaintiff. 


[9] As to the contention that the proof was insufficient to show that 
the loss occurred through a peril insured against, it is sufficient to point to 
the rulings of the English courts as to what are the perils of the sea in- 
sured against in such a policy. Said Lord Herschell in the Xantho, 12 App. 
Cas. 509: : 

“Tt is well settled that it is not every loss or damage of which the sea 
is the immediate cause that is covered by these words. They do not pro- 
tect, for example, against that natural and inevitable action of the winds 
and waves which results in what may be described as wear and tear. There 
must be some casualty, something which could not be foreseen as one of 
the necessary incidents of the adventure. The purpose of the policy is to 
secure an indemnity against accidents which may happen, not against the 
events which must happen. It was contended that those losses were losses 
by perils of the sea which were occasioned by extraordinary violence of 
the winds or waves. I think that is too narrow a construction of the 
words, and it is certainly not supported by the authorities or by common 
undersanding.” 

In Dudgeon v. Pembroke, Lord Penzance said: 

“The real question intended to be raised, therefore, is whether a ves- 
sel not strong enough to resist the perils of the sea (in another word, un- 
seaworthy) can be properly said to be ‘lost by perils of the sea,’ when it is 
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clear that by the force of the winds and waves it went ashore, and finally 
broke up and went to pieces. The question, therefore, is one of law, and 
not of fact, and the learned judge was quite justified in entering the ver- 
dict as he did without asking the jury any further question as to the loss. 
* * * Tt was said by one of the learned judges in the Exchequer Chamt 
ber that ‘the unseaworthiness of the ship at the commencement of the 
voyage, which really causes the loss, is a fact, the consquences of which 
are imputable to the assured, and were to be borne by him, and not the 
underwriters.’ But the question, as it seems to me, is not what losses 
ought in the abstract to be borne by the assured as being ‘imputable’ to him 
or his agent, on the one hand, or by the underwriters as being caused by 
the elements, on the other hand, but what losses they have mutually agreed 
should be borne by the underwriters in return for the premium they have 
received. These losses are in the contract of insurance, amongst others, 
declared to be all ‘losses by perils of the sea.’ A long gourse of decisions 
in the courts of this country has established that ‘causa proxima et non 
remota spectatur’ is the maxim by which these contracts of insurance are 
to be construed, and that any loss caused immediately by the perils of the 
sea is within the policy, though it would not have occurred but for the 
concurrent action of some other cause which is not within it.” 


In Ajum Goolam Hossen v. Union Mar. Ins. Co., 17 'T. L. R. 367, the 
court held that the assured could recover, although in that case the loss 
did not appear to be traceable to any violence of wind or wave, and it is 
the settled doctrine of the English courts that in case of foundering at sea, 
where there is no proof of the cause thereof, it will be presumed that the 
loss occurred through the peril of the sea. Arnould, § 813. Rule 7 of the 
First Schedule of the English Marine Insurance Act of 1906 provides: 


“The term ‘perils of the seas’ refers only to fortuitous accidents or 
casualties of the seas. It does not involve the ordinary action of the 
winds and waves.” 


We reach the conclusion that by the English law and practice a peril 
of the sea need not be extraordinary, in the sense of being catastrophic or 
necessarily the result of uncommon causes, and that severe storms, rough 
seas, and even fogs may be comprised in the perils of the seas. 


The judgment is affirmed. 


Hunt, C, J., dissents, on the ground that the question whether the 
Monarch was lost by a peril of the sea was one of fact, and should have 
been submitted to the jury. 


HERTS v. HARTFORD FIRE INS. CO. 


(New York Supreme Court, Appellate Term, First Department. June 
28, 1921.) : 


189 New York Supplement, 96. 


INSURANCE — POLICY AGAINST THEFT REQUIRED PIECES 
TO BE DELIVERED TO CARRIER AGAINST RECEIPT. 
Policy covering loss by theft of trunks, satchels, and other recep- 

tacles while in transit in the custody of any common carrier or other 

bailee, providing the pieces had been properly checked or delivered to 
the carrier against receipt, expressly required a receipt to be taken, and 
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insured could not recover for the loss of a satchel and contents delivered 
to an expressman, with a list of other articles which the expressman 
checked off, but issued no receipt. 


(For other cases, see Insurance, Dec. Dig. § 425.) 


_ Appeal from Municipal Court, Borough of Manhattan, First Dis- 
trict. 

_ Action by Harold M. Herts against the Hartford Fire Insurance 
Company. From a judgment awarding plaintiff the value of a satchel 
and its contents, defendant appeals. Judgment reversed, -and complaint 
dismissed. 


Argued June term, 1921, before Bijur, Delehanty, and Finch, JJ. 


William A. Earl, of New York City (Joseph F. Hanley, of New 
York City, of counsel), for appellant. 
Harry Bijur, of New York City, for respondent. 


Fincu, J. Action upon a policy of insurance, the part of which 
material to this action reads as follows: 

“It is understood that this policy also covers against loss by theft 
of entire trunks, satchels, or other receptacles while in transit in the 
custody of any common carrier or other bailee, provided such pieces 
have been properly checked or delivered to carrier against receipt.” 

The plaintiff delivered to an expressman a number of articles, in- 
cluded among which was the satchel in question. No receipt or check 
was taken from the expressman for any of the articles, but the plain- 
tiff delivered to the expressman a list of the articles, and the express- 
man checked off the articles as he received them against this list, and 
took the list with him. 

No questions of fact were in dispute; the only question being a con- 
struction of the contract as to the meaning of the words “provided such 
pieces have been properly checked or delivered to carrier against re- 
ceipt.” The contention of the defendant is that it is not liable for the 
loss, since no receipt was taken. The contract on its face expressly 
required a receipt to be taken, and it is impossible to say that such 
a condition was not an essential part of the contract, since by so re- 
quiring the defendant removed any question of fact as to whether or 
not the articles claimed to be lost were actually delivered to the carrier. 

It follows that the judgment should be reversed, with $10 costs, and 
the complaint dismissed, with appropriate costs in the court below. 

Delehanty, J., concurs. 

Bijur, f., taking no part. 
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ACCIDENT AND HEALTH. 


ASHWELL v. MASONIC PROTECTIVE ASS’N. 
(Supreme Court of Errors of Connecticut. July 22, 1921.) 
114 Atlantic Reporter, 385. 


2. INSURANCE — NO RECOVERY AUTHORIZED, WHERE 
PROOFS OF LOSS NOT FURNISHED AS PROVIDED BY 
POLICY. 

Where an insurance policy, providing indemnity for sickness and ac- 
cident, expressly made payment of the indemnity subject to all the con- 
ditions and limitations therein contained, one of which was that affirma- 
tive proof of loss must be furnished in case of claim for disability 
within 90 days after termination of the period for which the insurer 
might be liable, and no proofs of loss for disability by reason of an 
accidental injury had been furnished there could be no recovery for 
such disability. 

(For other cases see Insurance Dec. Dig. § 612[2].) 


3. INSURANCE — ACKNOWLEDGMENT OF CLAIM FOR DIS- 
ABILITY, STATING POISON IVY AS CAUSE, HELD NOT 
WAIVER OF PROPER PROOFS OF DISABILITY FROM AC- 
CIDENTAL INJURY. 

Where the proofs of claim for a disability under a policy provid- 
ing indemnity for sickness and accident specified poison ivy as the 
cause of the disability, and mentioned no disability resulting from ac- 
cidental injury, a letter from the insurer, acknowledging the receipt of 
the proof of claim, stating that the adjustment camg under the clause 
relating to sickness, and inquiring how long insured had been kept away 
from his business, did not waive its rights to proofs of disability from 
an alleged accidental injury, for which insured subsequently sought to 
recover. 


(For other cases, see Insurance, Dec. Dig. § 558[1].) 


Appeal from Court of Common Pleas, Hartford County; William 
M. Maltbie, Judge. 

Action by Robert R. Ashwell against the Masonic Protective Asso- 
ciation on a_ policy of insurance, providing indemnity for disability 
caused by accidental injury or sickness. Facts found, and judgment ren- 
dered for plaintiff for $124.97, from which he appeals. No error. 


Edward J. Daly, of Hartford, for appellant. 
Alvan Waldo Hyde, of Hartford, for appellee. 
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O'CONNOR v. COLUMBIAN NAT. LIFE INS. CO. (No. 16535.) 


(St. Louis Court of Appeals. Missouri. June 7, 1921. Rehearing Denied 
June 24, 1921. 


232 Southwestern Reporter 218. 


3. INSURANCE — EVIDENCE HELD SUFFICIENT TO SUPPORT 
FINDING DECEDENT DIED FROM PTOMAINE POISON- 
ING. 


In an action on an accident policy, insured having died, as claimed by 
plaintiff, from ptomaine poisoning, evidence of death from ptomaine 
poisoning /eld sufficient to sustain verdict for plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


4, INSURANCE—DEATH THROUGH PTOMAINE POISONING 
WITHIN ACCIDENT POLICY. 


Death from ptomaine poisoning through eating decomposed ice cream 
or other food created liability of an accident insurer, under its policy pro- 
viding for payment to the beneficiary, if deceased died of injuries effected 
directly and independently of all other causes through accidental means. 

(For other cases, see Insurance, Dec. Dig, § 455.) 


Appeal from St. Louis Circuit Court; Karl Kimmel, Judge. 

Action by Ellen O’Connor against the Columbian National Life In- 
surance Company. From a judgment for plaintiff, defendant appeals. 
Affirmed. 


Leahy & Saunders and David W. Voyles, all of St. Louis, for appellant. 
O'Neill Ryan, of St. Louis, for respondent. 


Nipper, C. This is a suit to recover on an accident insurance policy. 
Plaintiff recovered, and defendant appeals. 

The petition is in the usual form. The answer, after a general denial, 
alleges that deceased came to his death as a result of dises ase, namely urz- 
mia secondary to acute nephritis. 

The deceased, Charles F. O’Connor, died August 28, 1916, and was 23 
years of age. A sister was named as beneficiary in the policy, which was 
afterwards assigned to deceased’s mother, Ellen O’Connor. Charles F. 
O’Connor was single, and lived with his parents in St. Louis. His general 
health had been good up to the time of his death, with the exception of 
being operated upon for appendicitis-in March, 1916; but he was able to 
go about his work in the office of the Meyer Milling Company, where he 
was employed, on April 12th following the date of the operation. He was 
also sick during the month of August, prior to his death, with an attack 
of what was termed in the evidence as “summer grippe.” He had gone 
back to work on August 21, 1916. On the evening of August 24th, or in 
the early morning of August 25th, he was taken seriously ill, and died 
four days later. 

His mother stated that, on the evening he was taken ill, he ate dinner 
at their home with other members of the family; that the meal consisted 
of vegeable soup, crackers, beefsteak, creamed potatoes, canned green 
peas, a salad of tomatoes and lettuce, graham biscuits and some coffee. 
He left home about 10 minutes to 8 that evening, and started to the 
Knights of Columbus Building to meet his friend, a Mr. Hannan. Some 
time near the hour of midnight she was aroused by the screams of the de- 
ceased, who was rigid and sitting upright in his bed. He was in a con- 
30 Vol. LVITTI. 
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vulsion, and perspiration was pouring off his face and hands. He was 
foaming at the mouth. This convulsion lasted 7 or 8 minutes. His 
mother gave him some hot water and baking soda, which produced vom- 
iting. ‘ 

Dr. Lonsway was called and arrived about half-past 12. When the 
doctor arrived, deceased was neither vomiting nor in convulsions, but was 
complaining of pains in the upper part of the abdomen. The doctor re- 
mained about three-quarters of an hour, and about 20 minutes after he 
left deceased had another convulsion. Dr, Lonsway came again, and stayed 
about 2 hours. During the second visit the deceased was conscious, and 
would speak when he was spoken to. About 7 o’clock the next morning 
Dr. Munsch arrived. About 10 o’clock he was taken to the hospital, where 
he remained until his death. 

It was shown by the deposition of Peter W. Hannan, who was 28 
years of age and stationed at Jefferson Barracks at the time the deposi- 
tion was taken, that he had known the deceased about a year and a half 
prior to his death, and attended night school with him at St. Louis Uni- 
versity; that he saw the deceased during the summer of 1916 on an aver- 
age of two nights a week. They very frequently spent their evenings to- 
gether. When asked to describe in general or specific terms his appear- 
ance, he said: “I would pick him out as a pretty healthy, good-looking, 
young man.” This answer was objected to as being a conclusion. The ob- 
jection was overruled, and defendant’s counsel excepted. Witness stated 
that he frequently played handball and went in swimming with deceased; 
that on the evening of Thursday, August 24, 1916, he and O’Connor were 
together. They went to a show, and afterwards went to an ice cream 
parlor at about 10:45 and ate some ice cream; that deceased stated to 
him at the time they were eating the ice cream that he did not think it 
was good—that it did not taste good. They left the ice cream parlor soon 
afterwards, and separated. 

It appears from the testimony of defendant’s witnesses, who con- 
ducted the ice cream establishment where the deceased ate on the evening 
he was taken ill, that the ice cream was made in the usual way, and that 
there was no complaint from any one else who ate ice cream at this place 
on that evening. : 

Dr. Munsch testified that he had practiced medicine in St. Louis for 
10 years; that he knew deceased as a physician and as a friend, and had 
at times treated him for minor ailments. He testified that at the time he 
visited O’Connor’s home, on the first visit mentioned heretofore, he found 
that the deceased answered intelligently when spoken to, but did not vol- 
unteer information; he was not inclined to move, and resisted handling. 
He stated he was guided in his treatment by the information given him 
by the patient, whom he described at that time as being nauseated, pulse 
8 to 84, nothing abnormal in respiration nor as to heart, and his tem- 
perature about 98. The skin of his face was pinched, and his extremities 
showed cyanosis; tongue dry: no odor to his breath; no abnormal odor 
of any kind coming from his body. He said that he concluded at the time 
that he had taken in ptomaine, producing the poisoning from which he 
was suffering. Witness went with the deceased to St. John’s Hospital, and 
treated him there up to the time of his death. He called in consultation 
Drs. Engelbach and Tierney to assist him. He further described in detail 
how he treated him, and his condition at various times prior to his death. 
On cross-examination, when asked the question, “What is ptomaine poi- 
soning?” he answered: “Ptomaine poisoning is a condition brought about 
by the taking in, with food, of a substance produced by the decomposition 
in the food before it is taken into the body.” Defendant’s counsel, on 
cross-examination, asked him if he was certain as to what caused the 
death of Charles F. O’Connor, to which he answered: “Well, it is certain 
as a person could be.” 
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Dr. Lonsway also testified as to the condition in which he found the 
deceased on his visits to him the night he was taken ill. He stated that 
he was a friend of the deceased, and knew him well; that they were fre- 
quently together. This doctor was permitted to state, over the objections 
and exceptions of defendant’s counsel, that, from the general appearance 
of deceased during the time he knew him, he took him to be in good physi- 
cal condition; that he formed the opinion at that time that deceased had 
taken in ptomaine poison, and upon that basis he treated him. He gave 
further evidence in detail as to deceased’s condition at that time. On 
cross-examination he said that ptomaine poisoning, as he understood it, is 
usually produced by the action of bacteria upon protein, and by taking the 
food into the system the bacteria produced the toxic condition in the sys- 
tem known as ptomaine poisoning. 

Dr. John H. Simon, who had been active in the general practice of 
medicine in St. Louis for about 26 years prior to the date of deceased’s 
death, testified that he was in court and heard the testimony of Dr. Lons- 
way read; also the testimony of Dr. Munsch and of Mrs. O’Connor. He 
stated that during the course of 28 years of practice he had possibly seen 
300 cases of ptomaine poisoning, and that he had also seen perhaps 1,000 
cases of acute nephritis and uremia. He says there is such a thing as 
ptomaine poison; that ptomaine is a word which has been applied to a 
group of poisonous and some nonpoisonous substances which are the prod- 
uct of bacterial action; that there is such a poison, “whether you call it 
ptomaine or toxic food poison.” In giving his opinion as to the cause of 
the death of deceased, he stated that he believed he came to his death by 
the accidental taking into his stomach of ptomaine poison, on the night 
of the 24th of August, 1916. In disinguishing between a case of ptomaine 
poisoning and uremic poisoning, he went into the matter in detail, showing 
a vast and marked difference in the two cases; and from his testimony it 
appears with reasonable certainty that death was due to ptomaine poison- 
ing. 

At the close of plaintiff’s case, defendant offered an instruction in the 
nature of a demurrer, which the court refused to give. 


Dr. Taussig, testifying on the part of the defendant, stated that he 
had made a specialty of internal medicine, and, some years ago, of food 
poisons. He says that, from the testimony given by the attending physi- 
cians, a proper diagnosis could not be made. When asked as to what was 
ptomaine poisoning, he said: 


“Ptomaine poisoning is a convenient term, that is still retained by 
men who are not careful about their language, about the words they use, 
to cover what is now better known as food poisoning.” 


That from the symptoms he had heard described the deceased may 
have had pneumonia, Bright's disease, and uremia, or intestinal obstruc- 
tion; that he might have died from the multiplication in his system of 
virulent bacteria taken in with food; that he had never seen or heard of 
a disease that could be definitely established as due to ptomaine; that he 
had heard or read of people becoming ill or dying from ptomaine poison- 
ing, “but not as the result of recent work, or work by men whom I con- 
sidered knew what they were talking about”; that if this poison, as it 
ordinarily exists, was in the food which one ate, of sufficient quantity to 
produce death, it would be so obnoxious and taste so bad that no one 
would eat it; that when an individual is made sick and especialy seriously 
sick, that illness is not due to the ptomaines, but to other products of 
bacterial action. 


Dr. Ives, another witness testifying for defendant, who said he had 
made a specialty of bacteriology and pathology, said that he never knew 
of any case where death had resulted to a human being from ptomaine 
poisoning.” 
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It is unnecessary at this time to refer to other evidence. 

[1, 2] Defendant contends that its peremptory instruction should 
have been given, because the physicians were permitted to state what 
caused deceased’s death, as this was invading the province of the jury. We 
do not find such testimony in the record, where the doctors were asked or 
permitted to state in positive terms what caused deceased’s death, except 
where defendant’s counsel asked Dr. Munsch, on cross-examination, if he 
was certain as to what caused the death of Charles F. O’Connor. If de- 
fendant's counsel asks questions of this character, or makes no proper ob- 
jections to those asked by counsel for plaintiff, he cannot be heard to 
complain in this court on appeal; neither is there reversible error in wit- 
nesses giving evidence as to general appearance of deceased prior to the 
attack from which he died. Lindsay v. Kansas City, 195 Mo. 166, 93 S. 
W. 273; Schwanenfeldt v. Street Railway Co,. 187 Mo. App. 588, 174 S. 
W. 143; Winkler v. Terminal Railroad Association, 227 S. W. 625. Nor 
can we uphold defendant’s contention that there is no substantial evidence 
to show that deceased died from ptomaine poisoning. The learned coun- 
sel for defendant insists that deceased came to his death from food poi- 
soning, or in some other way than from ptomaine poisoning, contending 
that the evidence of Drs. Taussig and Ives shows that it would have been 
impossible for deceased to have taken sufficient ptomaines into his system 
to have caused death, under the citcumstances detailed in evidence, and 
in their brief say: 

“Here, as in other cases, the law should keep pace with the advances 
made in other fields of learning.” 

Under the facts disclosed by the record in this case, we do not th'nk 
we would be justified in making the advanced strides in such rapid man- 
ner as learned counsel suggests. Three doctors testified that there is 
such a thing as ptomaine poisoning, and that in their opinion this caused 
the death of Charles F. O'Connor. Two doctors testified that under the 
facts disclosed at the trial this would be almost impossible. This made 
a disputed question of fact, which the jury was called upon to decide, and 
we are not prepared to say that this is a backward step in the administra- 
tion of justice. Where eminent doctors disagree, as they did in this 
case, upon the question at issue, then the jury must decide that issue, which 
it did, and found evidently that deceased came to his death from ptomaine 
poisoning; and, there being substantial testimony to support this finding, 
this court will content itself by refusing to disturb the verdict of the jury, 
rather than to declare as a matter of law that deceased could not have 
died from ptomaine poisoning, and thereby settle judicially this disagree- 
ment between members of the medical fraternity. 

[3] This policy provided for payment of the sum mentioned, to the 
beneficiary, if the deceased died of “injuries effected directly and inde- 
pendently of all other causes, through accidental means,” etc. It has been 
held that death by ptomaine poisoning created liability under the terms 
of similar policies, and that the taking of ptomaine poison, under such 
circumstances as here, was an accident within the meaning of such a 
policy. Johnson v. Fidelity & Casualty Co., 184 Mich. 406, 151 N. W. 593, 
L. R. A. 1916A, 475; United States Casualty Co. v. Griffis, 186 Ind. 126, 
114 N. FE. 83, L. R. A. 1917F, 481. 

[4] It would make no difference whether the ptomaine poison was in 
the ice cream, which deceased ate, or in the meat, peas, or other substance ; 
if he took it into his stomach with any of the food products mentioned in 
the evidence and as a result died therefrom, it would be accidental poi- 
soning, and the defendant would be liable. In addition to the cases above 
cited, we refer to the following: Dezell v. Fidelity & Casualty Co., 176 
Mo. 253, 75 S. W. 1102; Beile v. Protective Association, 155 Mo. App. 
629, 135 S. W. 497; Paul v. Travelers’ Insurance Co., 112 N. Y. 472, 20 
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N. E. 347, 3 L. R. A. 443, 8 Am. St. Rep. 758; Freeman v. Mercantile 
Mutual Accident Associaion, 156 Mass. 351, 30 N. E. 1013, 17 L. R. A. 
753; Travelers’ Insurance Co. v. Dunlap, 160 Ill. 442, 43 N. E. 765, 52 
Am. St. Rep. 355; Railway Mail Association v. Dent, 213 Fed. 981, 130 
Cc. C. A. 387, L. R. A. 1915A, 314. 

To so hold does not mean that the verdict of the jury can be sus- 
tained only by placing inference upon inference. It was an established 
fact that deceased was taken sick, and died, and from the manner in which 
he was taken sick, and the circumstances attending his last illness, it would 
appear from the testimony of the physicians that his death was caused by 
ptomaine poisoning, and we think this was a fair and reasonable inference 
based upon esablished facts. And from the fact that he was atacked in the 
manner in which he was, and it being shown that he partook of the food 
substances mentioned in the evidence, we think it a reasonable inferenec 
to be drawn from the same facts that the ptomaine poison was taken into 
the stomach some time during the afternoon or evening of August 24, 
1916. Merkel v. Railway Mail Association, 226 S. W. 299. 

Other assignments of error we have examined, and find them without 
merit. The record is free from reversible error, and under the facts of 
this case it appears that the judgment is a righteous one. 

The Commissioner recommends that it be affirmed. 


Per CurtAM. The foregoing opinion of Nipper, C., is adopetd as the 
opinion of the court. 

The judgment of the circuit court is accordingly affirmed. 

Allen, P. J., and Becker, J., concur. 

Daues, J., not sitting. 


ee 


PHILLIPS v. TRAVELERS’ INS. CO. OF HARTFORD, CONN. 
(No. 21700.) 


(Supreme Court of Missouri; Division No. 2. May 26, 1921. Motion 
for Rehearing Denied June 23, 1921.) 


231 Southwestern Reporter, 947. 


1. INSURANCE—BURDEN ON PLAINTIFF TO PROVE DEATH 

CAUSED ACCIDENTALLY. 

In an action on an accident insurance policy, the burden is on plain- 
tiff to show that the insured received bodily injuries, effected directly 
and independently of all other causes through external, violent, and ac- 
cidental means, causing his death. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 


2. INSURANCE — IMPROPER TO BUILD ON INFERENCE OF 
FALL FROM FACT OF BRUISE INFERENCE THAT SUCH 
FALL WAS RESULT OF ACCIDENT RATHER THAN DIS- 
EASE, AND THAT SUCH FALL PROXIMATELY CAUSED 
INSURED’S DEATH. 

Where one insured under an accident policy was in a diseased con- 
dition, and cerebral hemorrhage took place immediately prior to his 
death, it was not proper to build upon the inference of a fall from the 
fact of a bruise the further inferences that such fall was the result of 
accident rather than disease, and that such fall was the proximate 
cause of insured’s death. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 
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4. INSURANCE — EVIDENCE HELD TO SHOW AS CLEARLY 
THAT INSURED’S FALL CAUSED BY DISEASE AS BY AC- 
CIDENT. 

Circumstances attending an insured’s fall down a stairway did not 
prove his death the result of accident, where the advanced stage of the 
sclerotic condition of his arteries, evidence of cerebral hemorrhage 
causing death, and lack of evidence of any external violence causing in- 
jury to skull or brain covering argued as strongly that his fall was 
caused by disease. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


5. INSURANCE — NO ISSUE FOR JURY AS TO INSURED’S 

DEATH BEING CAUSED BY ACCIDENTAL FALL. 

In a suit on an accident insurance policy, where there was no sub- 
stantial evidence to establish that insured fell, that such fall was acci- 
dental, and that it or the efforts to avert it caused his death, there was 
no issue for the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 


Appeal from St. Louis Circuit Court; Moses Hartmann, Judge. 

Suit by Miriam H. Phillips against the Travelers’ Insurance Com- 
pany of Hartford, Conn., a corporation. Judgment for plaintiff, and 
defendant appeals. Reversed. 


Jones, Hocker, Sullivan & Angert, of St. Louis, for appellant. 

Fordyce, Holliday & White, of St. Louis (John S. Lord, of Chi- 
cago, Ill., and Wilbur B. Jones, of St. Louis, of counsel), for respond- 
ent. 


Davin E. Brair, J. This is a suit by the beneficiary on a policy of 
accident insurance. It is admitted that said policy insured Milton C. 
Phillips, therein and herein referred to as the “insured,” against bodily 
injuries effected directly and independently of all other causes, through 
external, violent, and accidental means, and that in case of death the 
principal sum, with accrued accumulations, amounted to $7,500, was in 
full force and effect at insured’s death and was payable to plaintiff, 
the respondent here, if she is entitled to recover under the terms there- 
of. The death of said insured occurred at Chicago, Ill., on August 2, 
1916. The policy was issued to insured in 1904 while he was a resident 
of the state of Wisconsin. He moved to Chicago about 1913, and con- 
sent of defendant to such removal was evidenced by a rider attached 
to said policy of insurance. Plaintiff is the daughter of insured, and 
was a resident of Ohio at the time the case was tried. 

Insured was a man about 60 years of age at the time of his death. 
He had been engaged in the practice of law in Wisconsin, and had moved 
to Chicago to engage in business with his sons in that city. For some 
reason, stated by some of the witnesses to be on account of failing 
health, insured had been taking a vacation during the summer months 
of 1916, and had largely given up active office work, and had taken up 
outdoor exercise, including golf. 

There is some evidence that his blood pressure had become high. 
On the evening before his death he visited friends in Chicago, a Mr. 
and Mrs. Vaughan, had dined with them, and afterwards remained an 
hour or two, visiting and chatting with them. The Vaughans lived in 
a third story apartment, and insured had climbed two flights of stairs 
to reach their apartment. About 8:30 he started to leave, and the 
Vaughans bade him good-night at the top of the stairs leading to their 
apartment. Mrs. Vaughan suggested to her husband, after insured had 
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started away, that he get his hat and go with him. She then out on the 
porch, and, failing to observe insured go out on the street below, be- 
came alarmed, and followed her husband down the stairs leading up 
to their apartment. At the foot of the same and on a landing she found 
her husband bending over the insured, and sat down beside him on a 
step, and directed her husband to summon assistance. The only words 
spoken by insured, as shown by the testimony, were “my eye, my side; 
don’t you try to lift me.’ He then lapsed into apparent unconscious- 
ness. Mr. Vaughan testified that he found insured on his knees on the 
landing holding the doorknob and trying to raise himself in that way, 
with his hat and newspaper on the floor. He was carried up stairs to 
the apartment of the Vaughans, and physicians attempted to treat him 
there. His sons were also summoned, and soon thereafter he was re- 
moved to the hospital, where he died about four hours afer he was 
stricken. Some of the witnesses testified to a slight bruise or abrasion 
on the forehead of the insured in the region of his right eye. 

A post mortem examination on the body of the insured was made 
by a Dr. Reinhardt, coroner's physician for Cook county. This post 
mortem extended only to opening the skull and examining the brain. It 
showed no injury to the skull or to the brain, but did reveal a severe 
hemorrhage in the brain. The body was then shipped to Wisconsin for 
burial, where it was exhumed about 26 days later. An autopsy was 
performed thereon by Dr. Wells, of Chicago. The testimony of the 
doctors performing and attending this autopsy tended to show the pres- 
ence of arteriosclerosis in an advanced stage, enlargement of the mus- 
cles of the heart, and chronic Bright disease, and that there was no evi- 
dence of injury to the skull or the membrances covering the surface of 
the brain or the brain itself. Dr. Wells testified that he looked for and 
observed no bruise on the forehead. 

The trial below resulted in a verdict for plaintiff in the sum of 
$8,568.75, that sum representing the face of the policy, with admitted 
accumulations and interest from September 30, 1916. After unsuccess- 
ful motion for a new trial, the defendant appealed. 

The above constitutes only a general outline of the facts. Such 
further facts as are necessary to a complete understanding of the issues 
involved in the case will be outlined more extensively in their proper 
place in the opinion. 

A number of assignments of error are made by appellant and urged 
as ground for reversal of the judgment below. We will only consid- 
er the demurrer at the close of plaintiff's evidence and at the close of 
all the evidence, since our conclusion thereon disposes of the case. 

A careful study of the evidence offered by plaintiff in the light of 
the decisions of this state has convinced us that the plaintiff offered no 
substantial evidence authorizing submission of the case to the jury, and 
that plaintiff's evidence was not helped out by evidence offered by the 
defendant. 

Many pages of the record are filled with testimony tending to show 
that insured appeared to be in ordinarily good health during the few 
weeks preceding his death, as well as before that time, and that he was 
active and able to work, played golf, and climbed two flights of stairs 
frequently without apparent difficulty or distress and that there was 
nothing in his appearance or actions to indicate that he was not in 
good health for a man of his age. Evidence to the contrary appears 
by defendant’s witnesses, and some of the plaintiff’s witnesses threw 
doubt about his good health to a certain extent. There was ample evi- 
dence from these lay witnesses that he appeared reasonably vigorous and 
healthy. 

However, the uncontradicted testimony of the physicians who held 
or witnessed the two autopsies (part of whom were called as witnesses 
by plaintiff) is to the effect that insured was not a healthy or vigorous 
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man. With one voice these physicians agreed to the presence in his 
body of seriously diseased conditions. It is certain he was \ suffering 
from chronic Bright’s disease and arteriosclerosis in an advanced stage, 
with corresponding enlargement of the heart muscles. It is also shown 
beyond question that death was caused by cerebral hemorrhage. In 
spite of the testimony touching the appearance of insured given by lay 
witnesses, there can be no doubt that he was a victim of at least two 
deadly maladies. 

[1] The vital question for decision by the jury was whether the in- 
sured’s death was caused by accident or was the result of disease. The 
burden was on plaintiff to show that insured received bodily injuries 
effected directly and independently of all other causes through external, 
violent, and accidental means, which caused his death. There can be 
little doubt in this case that if an accidental fall of insured be conceded, 
it was not of such a nature as to cause his death independently of the 
diseased condition. Appellant contends that under such a_ situation 
plaintiff cannot recover under the law of Illinois, which appellant claims 
is controlling. But we pass that issue without discussing or deciding it 
here, although it presents an interesting question for examination and 
determination. 

[2] There were no eyewitnesses, or at least none testified, to the 
events which transpired from the time insured bade the Vaughans good- 
night at the top of the stairs until he was found by Mr. Vaughan on 
his knees on the landing, apparently trying to raise himself by the door- 
knob. No sound of fall, outcry, or other noise was heard by any wit- 
ness. Part of the witnesses testified to the presence of a bruise or 
abrasion on insured’s forehead, and there is sufficient evidence on that 
point to justify a finding by the jury that such bruise did exist. When 
Mrs. Vaughan reached the scene he complained of his eye and his side, 
and so far as was shown these were the last words that he uttered. 

From the presence of the bruise on his forehead the jury was doubt- 
less authorized to infer a fall. Such was not a necessary conclusion, 
however, for the reason that the bruise was of such a superficial char- 
acter that it might have been caused by insured bumping or rubbing his 
head against the door in attempting to pull himself up, or possibly by 
a fall in ‘attempting to raise himself from the floor. 

But from the inference of the fall drawn from the presence of the 
bruise it does not necessarily follow that such fall was accidental rather 
than the result of the hemorrhage of the arteries of the brain. The 
physical condition of the insured was such that his fall could just as 
well have been caused by cerebral hemorrhage, conceding that such fall 
occurred. With the positive and uncontradicted evidence of the diseased 
condition of insured, and that an actual cerebral hemorrhage took place, 
it is not proper to build upon the inference of a fall from the fact of 
a bruise the further inference that such fall was the result of accident 
rather than disease. The fall can be as readily attributed to disease as 
to accident from the evidence before us, and it devolves on plaintiff to 
show that it was due to accident. 

Furthermore, if the jury be permitted to indulge the inference of a 
fall and the further inference that such fall was accidental, yet must an 
additional step by inference be taken, and that is that such fall was the 
proximate cause of death of the insured. There is evidence that a fall 
might have caused a rupture of an artery of the brain and brought 
about the cerebral hemorrhage. None of the physicians undertake to 
testify as a fact that the hemorrhage was produced by the fall. They 
simply say that it might have been so produced. No evidence of injury 
to the outer covering of the’ skull or to the skull] itself, or to the dura 
mater or to the membranes covering the brain, or to the brain itself, 
was found by the physicians. It is in evidence that a jar, not sufficient 
to injure these parts, could still be heavy enough to rupture a blood 
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vessel in the brain of one in the condition of insured, or that the effort 
expended by him in attempting to avert a fall might produce the same 
result. But the conclusion cannot be avoided that a finding that such 
fall caused the death is, after all, an inference. 


[3] The courts of this state have many times declared that infer- 
ence cannot be builded upon inference to establish a fact necessary to be 
proven in a case on trial. Hamilton v. Kansas City Southern Railway 
Co., 250 Mo. 714! loc. cit. 722, 157 S. W. 622; Swearingen v. Wabash 
Railroad, 221 Mo. 644, loc. cit. 659, 120 S. W. 773; Yarnell v. Kan- 
sas City, etc., Railroad, 113 Mo. 570, loc. cit. 579, 21 S. W. 1, 18 L. R. 
A. 599; Glick v. Kansas City, Ft. Scott & Memphis Ry. Co., 57 Mo. 
App. 97, loc. cit. 105. The above are negligence cases. The rule applies 
to any sort of case where a definite and ultimate fact must be found as 
a basis of recovery. It has frequently been applied in suits on accident 
policies, as, for example, Wright v. United Commercial Travelers, 188 
Mo. App. 457, 174 S. W. 833; Atherton v. Railway Mail Ass’n (App.) 
221 S. W. 752. Further citation of authority is useless. We find no 
contrary authority on the proposition that inference cannot be piled on 
inference to prove a fact. 


[4] Plaintiff cited a number of cases where there were no witness- 
es to the accidental character of the injury, but in all such cases, so 
far as we understand them, the fundamental fact of injury or fall was 
clearly shown by direct proof or the strongest kind of circumstances. In 
Fetter v. Fidelity & Casualty Co., 174 Mo. 256, 73 S. W. 592, 61 L. R. 
A. 459, 97 Am. St. Rep. 560, there was no question that insured fell 
against a table. The issue was whether that fall or his diseased condi- 
tion caused his death. In Goodes v. United Commercial Travelers, 174 
Mo. App. 330, 156 S. W. 995, a stool slipped, and caused insured to fall. 
Such fall was heard by his wife. Blood flowed from his nose and ears 
immediately. In MacDonald v. Railway, 219 Mo. 468, 118 S. W. 78, 16 
Ann. Cas. 810, the question at issue was whether the death of the de- 
ceased was due to accident or disease. The accidental injury was clear- 
ly shown. It was due to the wreck of a grip car. In Greenlee v. Kan- 
sas City Casualty Co., 192 Mo. App. 303; 182 S. W. 138, deceased rose 
from his bed and went into the bathroom, and his wife heard him fall 
and groan, and he stated he slipped and fell. It was not necessary in 
that case to infer the fall, and that it was due to accident rather than 
the disease of meningitis with which deceased was afflicted. In 
Lamoreux v. Ill. Commercial Men’s Ass’n, 212 Ill. App. 263, the marks 
on the body, the position of the body with reference to the automobile, 
and other facts, showed circumstantially, but well-nigh conclusively, 
that deceased was cranking his automobile, and while doing so was 
struck by the crank in attempting to start the engine. The jury was 
authorized to find as a fact that the mark on the body was caused by 
the crank. Numerous other causes on this point are cited by plaintiff, 
but nothing can be accomplished by discussing them further. 

Counsel say in their brief that— 

“There is direct proof of the fall and its effect. The inference of 
the accidental character of the fall is properly based upon all of the 
circumstances preceding, accompanying, and following Mr. Phillips’ fall 
on the stairway. The accidental character of the fall is proved by cir- 
cumstantial evidence, as it is necessary to prove many facts in the trial 
of cases where direct evidence is not available. Proof by circumstantial 
evidence is not mere presumption.” 

We are unable to agree with plaintiff that there is direct proof of 
the fall. There is no proof whatever on this point, except the evidence 
of the bruise on insured’s forehead. Complaint as to the eye and side 
does not exclude the hemorrhage as the cause of the fall. It is true 
that “proof by circumstantial evidence is not mere presumption.” But 
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that would only be true where such circumstances clearly pointed to the 
accidental character of the fall, and tended to exclude the theory that it 
resulted from a stroke of apoplexy. The advanced stage of the sclero- 
tic condition of insured’s arteries, the undisputed evidence of cerebral 
hemorrhage causing death, the positive proof that there was not the 
slightest evidence of external violence causing any injury to skull or 
brain covering, argues just as strongly, to say the least, that insured’s 
fall, if he did fall, was caused by disease, as that it was caused by acci- 
dent. That such fall was caused by accident is speculation. It certain- 
ly is nothing more than mere inference, 

[5] It appears that there was no substantial evidence to establish the 
essential facts that there was a fall, that such fall was accidental, and 
that such fall, or the efforts to avert the same, caused the insured’s 
death. The proof having failed at this point, there was no issue of fact 
to submit to the jury, and the defendant’s demurrer to the evidence 
should have been sustained. 

Let the judgment of the trial court be reversed. 

All concur. 


THOMPSON v. BUSINESS MEN’S ACC. ASS’N OF AMERICA. 
(No. 2848.) 


(Springfield Court of Appeals, Missouri. May 3, 1921. Rehearing Denied 
June 20, 1921.) 


231 Southwestern Reporter, 1049. 


2. INSURANCE — NO PRESUMPTION AGAINST SUICIDE 

WHERE FACTS APPEAR. 

A beneficiary cannot recover on an accident insurance policy on the 
presumption against suicide where the facts appear from which the is- 
sue whether assured’s death was caused by accident or suicide may be 
determined. 

(Fer other cases, see Insurance, Dec. Dig. § 646[7].) 


3. INSURANCE — EVIDENCE CONTRADICTING ADMISSION 
OF SUICIDE HELD SUFFICIENT TO CARRY TO JURY 
QUESTION WHETHER DEATH ACCIDENTAL. 

In a suit on an accident insurance policy, evidence contradicting 
plaintiff's admission in a former petition that the insured committed 
suicide held sufficient to take to the jury the question whether his death 
was caused by accident or suicide. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 


4. INSURANCE—EVIDENCE HELD SUFFICIENT TO JUSTIFY 
JURY IN FINDING PLAINTIFF MISTAKEN 1N CONCLU- 
SION ASSLRED COMMITTED SUICIDE. 

In a suit on an accident insurance policy, where no one saw or could 
have seen how insured’s death was caused, and plaintiff and her attor- 
ney had no actual knowledge of the cause, any evidence showing that 
plaintiff and her attorney were mistaken in drawing a conclusion, em- 
bodied in an earlier pleading, that the insured committed suicide, will 
justify the jury in finding that his death was not so caused. 


(For other cases, see Insurance, Dec. Dig. § 665[6].) 
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Appeal from Circuit Court, Howell County; E. P. Dorris, Judge. 

Suit by Susan E. Rollins Thompson against the Business Men’s Ac- 
cident Association of America. Judgment for plaintiff, and defendant 
appeals. Affirmed. 


Solon T. Gilmore and A. I. Beach, both of Kansas City, and R. S. 
Hogan, of West Plains, for appellant. 

Stephen C. Rogers, of St. Louis, and John C. Dyott, of Willew 
Springs, for respondent. 


TREMBLEY v. FIDELITY & CASUALTY CO. OF NEW YORK. 
(No. 17202.) 


(St. Louis Court of Appeals. Missouri. June 7, 1921.) 
232 Southwestern Reporter, 179. 


1. INSURANCE—SUICIDE WHILE INSANE NO DEFENSE. 

A provision in an accident policy limiting recovery in case of sui- 
cide while insane is unenforceable, Rev. St. 1919 § 6150, applying, but the 
statute does not apply to case of suicide while sane; hence it was im- 
proper in an action on an accident policy, where it appeared that the 
insured took his own life, to direct a verdict for the beneficiary regard- 
less of a provision limiting recovery in case of suicide whether sane or 
insane, but the question whether the insured was sane or insane at the 
time should have been submitted to the jury. 


(For other cases, see Insurance, Dec. Dig. § 455.) 


2. INSURANCE—WHETHER INSURED COMMITTED SUICIDE 
HELD FOR THE JURY. 
In an action on an accident policy, the question whether the insured 
committed suicide /ie/d, under the evidence, for the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[12].) 


3. INSURANCE—WIHETHER INSANITY CONVERTED SUICIDE 
INTO ACCIDENT DEPENDS ON WHETHER INSURED IN- 
TENDED TO INFLICT DEATH; “ACCIDENTAL.” 

Where the result is produced by means unintended, unexpected, and 
unanticipated, it is accidental, but if the act and the result produced are 
exactly in accordance with the intention, it is not accidental; therefore, 
if insured, while sane and fully conscious of the effect of his act con- 
sciously intended to inflict death upon himself death which he inflicted 
pursuant to that intention is not accidental. 

(For other cases, see Insurance, Dec. Dig. § 455.) 


(For other definitions, see Words and Phrases, First and Second 
Series. Accident—Accidental.) 


Appeal from St. Louis Circuit Court; Wilson Taylor, Judge. 
“Not to be officially published.” 


Action by Ida J. Trembley against the Fidelity & Casualty Com- 
pany of New York, a corporation. From a judgment for plaintiff, de- 
fendant appealed to the Supreme Court, from whence the cause was 
transferred (223 S. W. 887) to the St. Louis Court of Appeals. Re- 
versed and remanded. ; 
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Jones, Hocker, Sullivan & Angert, of St. Louis, for appellant. 


Jourdan, Rassieur & Pierce and Thomas Bond, all of St. Louis, 
for respondent. 


3RUERE, C. Defendant appeals from a judgment of the Circuit 
Court of the city of St. Louis, in favor of plaintiff. The suit is on an 
accident insurance policy issued by the defendant on the life of plain- 
tiff’s husband, Charles Z. Trembley. 


In the court below the defendant raised a constitutional question, 
claiming that sections 7068 and 6945, Revised Statutes 1909, were un- 
constitutional. An appeal was allowed to the Supreme Court of this 
state. That court held, in an opinion reported in 223 S. W. 887, that 
the question raised was unavailing to invoke its jurisdiction and trans- 
ferred the case here. 

The petition is in the conventional form. It alleges the issuance of 
the policy by the defendant and that it insured the life of the deceased 
against death by accident, sustained from bodily injuries through acci- 
dental means, in the sum of $5,000 payable to the plaintiff; that the de- 
ceased, on the 9th day of April, 1916, while said policy was in full 
force, sustained such accidental injuries; and that such accidental inju- 
ries were such as to cause one or more gunshot wounds, in or about his 
head, which directly resulted in his death. The petition prayed judg- 
ment for $5,000, with interest thereon for 10 per centum damages for 
vexatious refusal to pay said policy, and for a reasonable attorney's 
fee. 

The defendant in its answer admitted the issuance of the policy, 
but denied that the deceased sustained accidenta] injuries which re- 
sulted in his death. It alleged that the death of the assured, Charles 
Z. Trembley, was the result of a gunshot wound intentionally inflicted 
upon himself while of sound and sane mind. It further alleged that the 
terms of the policy sued on provided as follows: 

“If the assured commits suicide, or if the death of the assured re- 

sults from injuries inflicted by the assured while insane or results from 
injuries received by the assured while insane or from unnecessary and 
wanton exposure to injury the company will pay. the beneficiary named 
herein one thousand dollars” 
—and that under the provision of the policy it was only liable on ac- 
count of the injuries resulting in the death of the assured for the sum 
of $1,000 and no more. There were other matters of defense set up in 
the answer, such as failure to give notice of the injuries sustained by 
deceased, failure to file proofs of the death of deceased, etc.; but these 
are not issues here. The reply put in issue the new matter set up in the 
answer. 

The policy sued son contains a clause relating to the death of the 
assured by suicide; said clause is correctly set out in defendant’s answer. 
At the close of all the case the plaintiff offered and the court gave 4 
peremptory instruction directing the jury to return a verdict in favor 
of the plaintiff for the sum of $5,000, and interest thereon. 

The evidence, relating to the death of the deceased, tends to show 
the following facts: The deceased, at the time of his death, lived with 
his wife and daughter in the city of St. Louis. He was engaged in the 
real estate business. ‘lor several months prior to his death he had been 
ill. During that time he was able to go to his place of business on 
an average of two or three times a week; the balance of the time he 
remained at home. He had been under the care of a physician, who 
treated him for mental disorder. This treatment commenced about 
December 5, 1915, and continued until his. death. He complained of a 
pain in his back, was mentally depressed, despondent, and seemed to 
have lost confidence in himself. During the last week of his life he 
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was unable to go to his place of business and was more mentally de- 
pressed than usual. He worried over his condition and feared that he 
might become insane and would go to the insane asylum. He was ordi- 
narily a very stout person, but his illness had pulled him down in flesh. 
He was not financially involved in any way, but left considerable prop- 
erty. 

On Sunday morning, April 9, 1916, about 8 o'clock the deceased ate 
his breakfast with his wife. His conversation at the breakfast table 
had nothing unusual about it. After breakfast he went to the second 
floor of his home. No one was in the house at the time except de- 
ceased and his wife. He was last seen alive by the plaintiff about 20 
minutes after 9 on said morning. He was then in the upstairs hall of 
his home sitting in a chair; plaintiff was with him and spoke to him. He 
answered her, but had very little to say; he was despondent, and did 
not seem to want to talk. Plaintiff then went down stairs to attend to 
her cooking. Five minutes thereafter while thus engaged, she heard a 
noise, a certain crash, as if something had fallen. She did not immedi- 
ately investigate its cause,.but 5 minutes thereafter she went upstairs. 
She looked through the rooms for her husband, and then opened the 
bathroom door; deceased was lying on the bathroom floor with blood 
flowing from his mouth and a revolver lying near his right hand. The 
sight frightened her so that she did not enter the bathroom, but im- 
mediately called Dr. Morris. Dr. Morris came and found the deceased 
unconscious. The deceased was taken to a hospital and his injuries ex- 
amined. It was found that the roof of his mouth on the left side was 
all shattered and torn as well as the upper jaw. An X-ray examination 
disclosed a bullet lodged in the lobe of the brain. In the revolver, 
found near the deceased, were two emptied chambers and three car- 
tridges unexploded, upon which the hammer or plunger of the revolver 
had fallen. One of the exploded cartridges showed evidence of having 
been recently exploded. There were no external wounds or abrasions 
or powder burns on deceased’s person, only the wound at the roof of 
the mouth and upper jaw. Deceased remained in a semiconscious con- 
dition until his death on April 11, 1916. 

[1] The lower court, in directing the jury to return a verdict for 
the plaintiff for the full amount of the policy, evidently acted on the 
assumption that suicide was no defense to this action because of the 
provisions of section 6150, Revised Statutes of Missouri 1919. 

Since the case was tried below, the case of Brunswick v. Standard 
Accident Insurance Co., 278 Mo. 154, 213 S. W. 45, 7 A. L. R. 1213, 
detinitely settled the law as to the application of the said section to ac- 
cident policies. That case holds that if the assured committed suicide 
while sane the statute does not apply because his death, being inten- 
tional, was not due to accident; but if the assured took his life while 
insane the statute does apply because his death, being unintentional, was 
due to accident. The Brunswick Case was followed and approved in 
Rollins v. Business Men’s Association of America, 204 Mo. App. 679, 
220 S. W. 1022; Woodlock v. A&tna Life Insurance Co. (Sup., not yet 
[officially] reported) 225 S. W. 994; Prentiss v.-Illinois Life Insurance 
Co. (Sup., not yet [officially] reported) 225 S. W. 695; Bayha v. Fidelity 
Insurance & Casualty Co. (Sup., not yet [officially] reported) 217 S. 
W. 269; Gates v. Travelers’ Insurance Co. (not yet [officially] reported) 
218 S. W. 927; Wacker v. National Life & Accident Insurance Co., 201 
Mo. App. 586, 213 S. W. 872; Andrus v. Business Men’s Acc. Ass’n 
«Sup. not yet [officially] reported) 223 S. W. 70. See, also, Newell v. 
Iidelity & Casualty Co. (Sup., not yet [officially] reported) 212 S. W. 
991; Scales v. National Life & Accident Insurance Co. (Sup., not yet 
[officially] reported) 212 S. W. 8. 

Under the statute, as construed in the above decisions, the stipula- 
tion in the policy that “if the death of the assured results from injuries 
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inflicted by the assured while insane the company will pay the benefi- 
ciary named herein one thousand dollars” is void; but the defendant 
had the right to interpose the defense, to this action for the recovery 
of the full amount of the policy, that the assured committed suicide 
while sane. 

[2] While the evidence in this case is very strong that the deceased 
committed suicide, the evidence is circumstantial, and we cannot say in 
view of the ruling of our Supreme Court in the Brunswick, Andrus, and 
Prentiss Cases, supra, and in the case of Reynolds v. Casualty Co., 274 
Mo. 83, 201 S. W. 1128, that the evidence in this case established sui- 
cide as a matter of law. The facts and circumstance proven, surround- 
ing the death of the deceased, are not such as to exclude every reason- 
able hypothesis except suicide. 

Moreover, the lower court tried this case on the theory that suicide, 
committed either while sane or insane, was no defense to this case. 
Said error arose because of the ruling in the case of Applegate v. Trav- 
elers’ Insurance Co., 153 Mo. App. 63, 132 S. W. 2, which case followed 
the ruling in the case of Logan v. Fidelity & Casualty Co., 146 Mo. 114, 
47 S. W. 948, and which case had not been overruled when the case at 
bar was tried. 

Furthermore, the evidence discloses that the deceased at the time 
of his death, and for some time prior thereto, was suffering from men- 
tal disorder; further evidence of the assured’s insanity might have been 
presented by counsel but for the theory on which the case was tried 
below. Counsel should have the opportunity, at another trial, to present 
further evidence as to the assured’s insanity. 

The peremptory instruction was erroneous. It was for the jury to 
determine, under all the facts and circumstances, whether the assured 
did commit suicide, and, if he did, whether he was sane or insane at 
the time. 

[3] The rule as to the degree of insanity necessary to convert sui- 
cide into an accident is found in the case of Andrus v. Business Men’s 
Acc. Ass'n (Sup.) 223 S. W. loc. cit. 74: 


“This court, in the case of Lovelace v. Travelers’ Protective Asso- 
ciation, 126 Mo. 104, 28 S. W. 877, 30 L. R. A. 209, 47 Am. St. Rep. 
638, quoted a number of definitions of acc‘dent, net only from the dic- 
tionaries, but from reported cases in a number of states. In none of 
them is an ‘accident’ defined so as to include an intentional act. Where 
a result is produced by a means unexpected, unintended, and unantici- 
pated, it is accidental; but if the act and the result produced are ex- 
actly what was in accordance with the intention of the actor it was not 
accidental. In this case the plaintiff can recover only if death was pro- 
duced by accidental means. If the insured was sane fully conscious of 
the effect of his act and consc‘ously intended to inflict death upon him- 
self then the death which he inflicted in pursuance of that intention was 
not accidental.” 

See also Gates v.. Travelers’ Insurance Co., 218 S. W. loc. cit. 928. 

The judgment should be reversed and the cause remanded to be pro- 
ceeded with in accordance with the views herein expressed; the Com- 
missioner so recommends. 

Per CurtaAM. The opinion of Bruere, C., is adopted as the opin- 
ion of the court. 

The judgment of the circuit court of the city of St. Louis is re- 
versed, and the cause remanded to be proceeded with in accordance with 
the views herein expressed. 

Allen, P. J., and Becker and Daues, JJ., concur. 
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WICK v. WESTERN LIFE & CASUALTY CO. (No. 4423.) 
(Supreme Court of Montana. July 1, 1921.) 
199 Pacific Reporter, 272. 


1. INSURANCE—POLICY NOT LAPSED FOR NONPAYMENT OF 
PREMIUMS, WHERE INSURED’S EMPLOYER NEVER RE- 
FUSED TO PAY ON DEMAND WAGES ASSIGNED TO IN- 
SURER TO MEET PAYMENTS. 

Where an insured assigned to the insurer his wages to the extent of 
the monthly premiums on a health policy, and always had with his em- 
ployer, from whom insurer collected the premiums, enough money to pay 
them, the policy did not lapse, though some were not paid on time; the 
employer never having refused to pay on demand. 


(For ohter cases, see Insurance, Dec. Dig. § 360[4].) 


2. INSURANCE—INSURED NEED GIVE ONLY SUCH NOTICE 

OF DISABILITY AS IS IN HIS POWER AT TIME. 

In view of Rev. Codes, § 5628, under a health policy requiring writ- 
ten notice of sickness within 10 days after the commencement of disability 
therefrom, insured need not give such proof as would be necessary in a 
court, but need give only the best evidence in his power at the time, and 
conditions may be such as to relieve him from giving any notice except in 
his final proof of disability; the purpose of the condition being merely 
to enable the insurer to form some estimate of his rights and liabilities 
before being obliged to pay. 


(For other cases, see Insurance, Dec. Dig. § 540.) 


3.INSURANCE—WHETHER INSURED GAVE BEST NOTICE OF 

DISABILITY WITHIN HIS POWER, FOR JURY. 

In a suit on a health insurance policy, the question whether the cir- 
cumstances of insured’s disability were such as to excuse the giving of 
notice other than the proof of loss or disability, or whether he gave the 
best notice within his power at the time, were for the jury, who “are the 
judges of the effect and value of evidence addressed to them” (Rev. Codes, 
§ 8028). 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 


Appeal from District Court, Silver Bow County; Edwin M. Lamb, 
Judge. 

Action by Erick Wick against the Western Life & Casualty Company, 
a corporation. Judgment for plaintiff, and defendant appeals. Reversed 
and remanded. 


Joseph H. Griffin, of Butte. for appellant. 
Canning & Geagan, of Butte, for respondent. 
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TOWNSEND v. COMMERCIAL TRAVELERS’ MUT. ACC. ASS’N 
OF AMERICA. 


(Court of Appeals of New York. May 3, 1921.) 


131 Northeastern Reporter 871. 


1. INSURANCE — THAT DECEASED, WHO HAD UNLAWFUL 
POSSESSION OF HYPODERMIC NEEDLE, INFECTED HIM- 
SELF WAS NO DEFENSE AS SHOWING DEATH RESULT 
OF VIOLATION OF LAW. 

While Public Health Law, §$ 249, declares that it shall be unlawful 
for any person except a licensed pharmacist, etc., to possess a hypodermic 
needle without having a certificate from a physician, and section 249a de- 
clares that the constant use of any habit-forming drug is dangerous to 
public health, and section 249d makes a violation of the law a misde- 
meanor, nevertheless, one insured under an accident policy who under- 
took to administer to himself morphine with a hypodermic needle which 
had previously been in his possession, though septic poisoning causing 
death resulted, cannot be deemed to have died as a result of violation of 
law, for the violation of the law was a most incidental. 

(For other cases, see Insurance, Dec. Dig. $ 462.) 


2. INSURANCE—SEPTIC POISONING AS RESULT OF USE OF 

HYPODERMIC NEEDLE ACCIDENTAL. 

Where the jnsured received septic poisoning as a result of the use of a 
hypodermic needle, such poisoning, which resulted in death, must be 
deemed due to accidental means within an accident policy. 

(lor other cases, see Insurance, Dec. Dig. § 455.) 


3. INSURANCE—SEPTIC POISONING RESULTING FROM USE 
OF HYPODERMIC NEEDLE HELD NOT RESULT OF NEGLI- 
GENCE OR VOLUNTARY EXPOSURE TO UNNECESSARY 
DANGER. 

Though an accident policy declared it should not extend to or cover in- 
juries or death caused by negligence or voluntary exposure to unnecesary 
danger, insured, who had possession of a hypodermic needle without per- 
mission of a licensed physician, cannot, because of that technical violation 
of the Public Health Law, be deemed guilty of negligence as a matter of 
law so as to preclude recovery for death due from septic poisoning re- 
sulting from use of the needle. 

(lor other cases, see Insurance, Dec. Dig. § 461[1].) 

Appeal from Supreme Court, Appellate Division, Third Department. 

Action by Robert T. Townsend, as administrator of James T. Towns- 
end, deceased, against the Commercial Travelers’ Mutual Accident Asso- 
ciation of America. From a judgment of the Appellate Division (188 
App. Div. 370, 177 N. Y. Supp. 68), affirming a judgment of nonsuit en- 
tered at Trial Term, plaintiff appeals by permission. Reversed, and new 
trial granted. 


Henry J. Crawford, of Albany, for appellant. 
P. C. Dugan, of Albany, for respondent. 


Hocan, J. On June 14, 1917, the defendant issued a policy of insur- 
ance wherein it undertook to pay the sum of $5,000 upon the death of the 
assured, James T. Townsend, “the direct.and approximate result of and 
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which is caused solely and exclusively by external, violent, and accidental 
means.” The assured died May 12, 1918, and this action was brought to 
recover the amount of the indemnity provided for in the policy contract. 
At the close of plaintiff's case the plaintiff was nonsuited. The facts 
which the jury might have found were as follows: 

The assured, James T. Townsend, was a commercial traveler. He 
and his daughter, a young lady, resided in an apartment in the city of 
Albany. Mr. Townsend was a man of usually good health, the only pre- 
vious illness from which he appears to have suffered being some trouble 
with boils two or three months before the incident which resulted in his 
death occurred, and from which trouble he seems to have recovered. 

On May 5, 1918, the intestate returned to his home at Albany after a 
trip of about one week on the road. He appeared to have a bad cold or 
attack of the grippe, as his condition impressed his daughter, and when he 
retired that night he was restless, and could not sleep. 

The wife of the insured had died about 18 months previous; she had 
been ill for a considerable petiod of time with cancer, and the physician 
who treated her had furnished the insured with a hypodermic needle with 
which the insured was accustomed to administer morphine to his wife dur- 
ing her illness. ‘That needle he had in his possession at the apartment in 
which he resided. 

About 12 o’clock at night he called his daughter, who was sleeping in 
a room separated from his room, and upon the daughter entering his room 
she found the insured with his arm exposed and the hypodermic needle in 
his hand. Following his request she took the needle and inserted it in 
her father’s arm. There was witch hazel in the room, and hot water in 
an adjoining room. The daughter thereafter returned to her room, and 
her father fell asleep and slept until 9 o’clock in the morning. At that 
time the daughter looked at her father’s arm, and discovered a swollen 
condition at the point where the needle had penetrated, and as the swell- 
ing continued to spread a doctor was called. The intestate was shortly 
thereafter removed to a hospital; the swelling continued, and Mr. Towns- 
end one week later died, as a result of septic poisoning which, as ap- 
peared by the medical testimony, began almost immediately after the in- 
troduction of the needle in the arm of the insured, due to the fact that 
either the needle or the skin was unsterile. 

Various grounds for a nonsuit were urged by defendant’s counsel at 
the close of plaintiff’s case, and the motion for the nonsuit was finally 
granted by the trial justice on the ground that the possession by Mr. 
Townsend of the hypodermic needle without a certificate of a physician 
under article 1l-a of the Public Health Law (Consol. Laws, c. 45), as it 
then existed, was a misdemeanor. In granting the motion for a nonsuit 
the trial justice stated: 

“Without the unlawful possession of that instrument this result that 
you claim could not have followed. Viewing it as I do that no man can 
dome into a court and plead and take advantage of a crime he has com- 
mitted, I am compelled to dismiss the complaint.” 

The plaintiff duly excepted thereto, and made the usual motion to go 
to the jury, which was denied and exception taken. The Appellate Divi- 
sion afirmed the judgment below upon the ground on which the trial, jus- 
tice dismissed the complaint, and incidentally stated that under the lan- 
guage of he policy— 

“There must be not only external and violent means, but these must 
be accidental, and it is an abuse of the word ‘accidental’ to hold that it 
contemplates an act deliberately done by the insured or at his direction 
constituting a crime.” 

Our conclusion is that the dismissal of the complaint and the affirm- 
ance of the judgment of the Trial Term was error. 


31 Vol. LVIII. 
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[1] The provision of the Health Law relied upon by the trial justice 
is found under the article relating to the habitual use of drugs. The evil 
sought to be provided against by that law is apparent from the language 
of section 249-a, which provides: 

“The constant use by any person of any habit-forming drug, except 
under the direction and consent of a duly licensed physician, is hereby de- 
clared to be dangerous to public health.” 

Section 249, relative to hypodermic needles, provides: 

“It shall be unlawful for any person or. persons, except a licensed 
pharmacist, licensed druggist, licensed physician, licensed dentist, licensed 
veterinarian, hospital or regular dealer in medical or surgical supplies to 
possess such instrument, without having in their possession a certificate 
from a physician.” . 

A violation of the provisions of the law is a misdemeanor. Section 
249-d. .The statute, it will be observed, does not provide that the use of 
a hypodermic needle is a crime. 

We shall first consider the reasons assigned by the trial justice in 
granting the motion of counsel for defendant for a dismissal of the com- 
plaint. The justice held that the insured was guilty of a crime, in that 
he had in his possession a hypodermic needle without a certificate or per- 
mit provided by the Health Law. He then held: 

“Without the unlawful possession of that instrument. (hypodermic 
needle) this result you claim (septic poison, due to an unsterile condition 
of the needle or the skin or body of the insured which resulted in death) 
could not have followed.” 

Thus the justice in effect held that the proximate cause of the death 
of the insured was the unlawful possession by him of the hypodermic 
needle, and such view is emphasized by the language “without” such pos- 
session the death of insured would not have resulted. 

The death of the insured was not due to an unlawful possession of the 
hypodermic needle. The statute does not prohibit possession of such 
needles.’ It merely requires a certificate or license to possess the same 
Under the facts of this case, the conclusion is inevitable that, had the in- 
sured been lawfully in possession of the needle, his death would have re- 
sulted from septic poison due to one of two causes, unsterile ‘condition of 
the needle, or of his skin or body. The argument that possession of the 
needle by the insured enabled him to use the same does not suffice to cre- 
ate a relation between the unlawful possession of the needle and the death 
of the insured. The absence of a certificate was not the cause of the ac- 
cident. The injury would have resulted had a certificate or license been 
in possession of the insured. The evdence does not disclose that the needle 
was unsterile. The insured had been in possession of the needle for years, 
but such possession, however long continued, could not or did not cause 
septic poison which resulted in the death of the insured. 


Unlike the policy in this case, policies of insutance which contained 
provisions for nonliability of the insurer to an insured who was injured or 
killed “while violaing the law,” “engaged in or in consequence of some un- 
lawful act,” etc., as well as other cases involving violation of law, have 
been considered by the courts, an examination of which leads to the con- 
clusion I have reached. Bradley v. Mutual Benefit Life Ins. Co., 45 N. Y. 
422, 6 Am. Rep. 115; Carroll v. S. I. R. R. Co., 58 N. Y. 126, 17 Am. Rep. 
221; Platz v. City of Cohoes, 89 N. Y. 219, 42 Am. Rep. 286;. Hutton v. 
State Acct. Ins. Co., 186 Ill. App. 499; Kneedler v. Bankers’ Acc. Ass’n, 
188 Ill. App. 293; Fischer v. Midland Cas. Co., 189 Ill. App. 486; Insur- 
ance Co. v. Bennett, 90 Tenn. 256, 16 S. W. 723, 25 Am. St. Rep. 685; 
Jones v. U. S. Mut. Acc. Ass’n, 92 Towa, 652, 61 N. W. 485;. Prader v. 
Nat. M. Acc. Ass’n, 95 Iowa, 149, 63 N. W. 601; Supreme Lodge K. P. 
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v. Beck, 181 U. S. 49, 21 Sup. Ct. 532, 45 L. Ed. 741; Supreme Lodge K. 
P. v. Crenshaw, 129 Ga. 195, 58 S. E. 629, 13 L. RK. A. (N. S.) 258, 121 
Am. St. Rep. 216, 12 Ann. Cas. 307; Phenix Ins. Co. v. Clay,-101 Ga. 331, 
28 S. E. 853, 65 Am. St. Rep. 307; Mechanics‘ Ins. Co. v. Hoover Dis- 
tilling Co., 182 Fed. 590, 105 C. C. A. 128, 31 L. D. A. (N. S.) 873. 

[2] That the death of the insured was due to accidental means is 
too well settled by this court to require discussion. Bailey v. Interstate 
Cas. Co., 8 App. Div. 127, 40 N. Y. Supp. 513, affirmed 158 N Y. 723, 53 
N. E. 1123; Marchi v. tna Life Ins. Co., 140 App. Div. 901, 125 N. Y. 
Supp. 1130, affirmed 205 N. Y. 606, 98 N. E. 1108; Lewis v. Ocean Acct. 
& G. Corp., 224 N. Y. 18, 120 N. E. 56,7 A. L. R. 1129. ; 

[3] Counsel for respondent contends that, under a provision of the 
policy which provides that it shall not extend to or cover injuries or death 
caused by negligence of the insured, nor by his voluntary exposure to un- 
necessary danger, the proof on the part of the plaintiff esetablished that 
the death of the insured was caused by his possession and use of the hy- 
podermic needle, and thus the proof established negligence on his part as 
matter of law and prevents a recovery. Reliance is placed upon the case 
of Amberg v. Kinley, 214 N. Y. 531, 108 N. E. 830, L. R. A. 1915E, 519, 
as supporting his claim. I do not assent to the argument. In the case 
cited, we considered the liability of the owner of a factory to the repre- 
‘sentatives of an employee of such owner by reason of the death of such 
employee due to a failure on the part of the owner to furnish a fire es- 
cape upon such factory. There we held in substance that the Labor Law 
was enacted for the protection of laborers and employees in factories, the 
avocation of the deceased, and the failure of the owner to comply with 
the statute for the protection of the employees therein was a violation of 
the statute, and if such violation was the direct cause of the death of the 
employee the plaintiff was entitled to recover, unless the defendant has 
affirmatively established that the negligence of the deceased contributed 
to the accident; that the failure of defendant to provide a fire escape was. 
as matter of law, negligence on his part. 

The case at bar is not controlled by the principle of the Amberg Case. 
The Health Law was not intended to provide protection to insurance com- 
panies. The purpose of the statute was to prevent the constant use of any 
habit-forming drug, and to protect habitual drug users’; therefore, it 
cannot be said as matter of law that the insured was guilty of negligence. 
Kelley v. N. Y. State Railways. 207 N. Y. 342, 100 N. E. 1115..Di Caprio 
v. NV Y.-C. RR. Cos 25F'N. Y.94, tal N. E.. 746, 

The judgment should be reversed, and a new trial granted, costs in all 
courts to abide the event. 


Chase, Cardozo, Pound, McLaughlin, and Crane, JJ., concur. 
Hiscock, C. J., not voting. 


Judgment reversed, etc. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


NEUBERGER y. PREFERRED ACC, INS. CO. OF NEW YORK. 
(1 Div. 392.) 


(Court of Appeals of Alabama. Jan. 18, 1921. Rehearing Denied Feb. 
. 15, 1921.) 


89 Southern Reporter, 90. 


INSURANCE—RELEASE BY INSURED HELD NOT PROCURED 

BY DURESS. 

Insured carried $5,000 automobile liability insurance. One injured 
by insured’s automobile recovered judgment in the circuit court against 
insured for $6,500, and offered to compromise the judgment for $5,000. 
Insurer refused to accept the offered compromise and threatened to ap- 
peal the judgment unless insured paid $500 and costs of court, and ex- 
ecuted a release of liability on the claim. Held, the release was not 
void for duress. 

(For other cases, see Insurance, Dec. Dig. § 579.) 


Appeal from Circuit Court, Mobile County; Saffold Berney, Judge 


Action by Samuel J. Neuberger against the Preferred Accident In- 
surance Company of New York upon a policy of insurance covering an 
automobile risk. The court sustained demurrers to plaintiff's replica- 
tion, whereupon plaintiff took a nonsuit and appealed. Affirmed. 


The demurrers to the replication are as follows: 

(1) The facts alleged are insufficient to show that the release, 
signed by the plaintiff, was executed because of duress. 

(2) For that it affirmatively appears from the facts alleged that 
the release signed by the plaintiff was obtained without fraud or duress 
on the part of the defendant, and that the claim for which the plaintiff 
sues is, by reason of the said release; discharged and forever barred. 

(3) For that the allegation that the defendant threatened to appeal 
from the judgment as alleged is, under the circumstances, as shown by 
the facts alleged, insufficient to constitute fraud or duress on the part 
of the defendant. 

(4) For that it affirmatively appears that the defendant took no 
unfair advantage of the plaintiff by reason of which the release signed 
by the plaintiff to the defendant was executed. 

(5) For that it affirmatively appears that the release executed by 
the plaintiff to the defendant was not accomplished by such coercion 
and compulsion on the part of the defendant as to render null and vo‘d 
the said release. : 

(On May 19th the Supreme Court in response to a certiorari to re- 
view and revise this opinion refused the writ without opinion.) 


Mell A. Frazer and Harry T. Smith & Caffey, all of Mobile for ap- 


pellant. 
Stevens, McCorvey & McLeod, of Mobile, for appellee. 
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WHITAKER v. TITLE INS. & TRUST CO. (L. A. 5797.) 
(Supreme Court of California. July 6, 1921.) 
199 Pacific Reporter, 528. 


1. INSURANCE — COMPANY GUARANTEEING TITLE, SUB- 
JECT TO VALIDITY OF JUDGMENT FOR PLAINTIFF'S AS- 
SIGNOR, WHOSE TITLE IT STATED WAS GOOD IN OPIN- 
ION OF ITS ATTORNEYS, RESPONSIBLE ONLY FOR 
TRUTHFULNESS OF LATTER STATEMENT. 

Where an abstract company guaranteed a title. subject to an aciion 
to quiet title against plaintiff's assignor, which the certificate showed 
had resulted in a judgment for the latter, prior to which the pla‘ntiff 
in such action had deeded the land to another, who in turn executed a 
trust deed to a corporation to secure a note, on default in the payment 
of which the corporation executed a deed, which the certificate stated, 
in the opinion of the attorneys for the abstract company, passed no title, 
the only representation as to the effect of such litigation, for which 
such company could be he‘d, would be the truthfulness of the state- 
ment that such was the opinion of their attorneys; the effect of quali- 
fying the general guaranty of title being to inform the beneficiaries of 
the certificate that their title was subject to the validity of the judg- 
ment in their favor, which the company was unwilling to insure, but 
which in the opinion of its attorneys was good. 

(For other cases, see Insurance, Dec. Dig. § 426%.) 


2. INSURANCE—ABSTRACT MAKER NOT LIABLE FOR .OMIS- 
SION OF DETAILS SHOWING NONFINALITY OF JUDG- 
MENT FOR PLAINTIFF’S ASSIGNOR, CERTIFICATE NOT 
PURPORTING TO GIVE FULL RECORD OR LEGAL EFFECT 
OF COURT PROCEEDINGS. 

Though a recital in an abstract of title to real estate, regarding 
claims adverse to those of the assignee of a note secured by a mort- 
gage thereon, failed to set forth details of certain litigation to quiet 
title thereto, subject to which the title was guaranteed, showing that a 
judgment in favor of the assignor was not final, the company making 
such abstract was not liable for a failure of title resulting therefrom; 
the certificate not purporting to give the full record or legal effect of 
such court proceedings, and there being no evidence of conspiracy or 
fraud. 

(For other cases, see Insurance, Dec. Dig. § 426%.) 


In Bank. 

Appeal from Superior Court, Los Angeles County; Paul J. Mc- 
Cormick, Judge. 
_ Action by Frank Whitaker against the Title Insurance & Trust 
Company. Judgment for plaintiff was affirmed by the District Court of 
Appeal, and defendant appeals. Reversed. 


See, also, 179 Cal. 111, 175 Pac. 460. 


C. H. Brock, J. N. Hastings, and O’Melveny, Millikin & Tuller, all 
of Los Angeles, for appellant. 

J. W. Bell, of Los Angeles, for respondent. 

R. C. Springer, of San Diego, amicus curiz. 





Insurance Law Journal, Vol. 58. [Oct., 


RILEY et at. v. WRIGHT, INsurance Com’r. (No. 2162.) 
(Supreme Court of Georgia. June 17, 1921.) 
107 Southeastern Reporter, 857. 


(Syllabus by the Court.) 

1, INSURANCE — STATUTE PROVIDING FOR REVOCATION 
OF AGENT’S LICENSE WITHOUT NOTICE AND HEARING 
DENIES DUE PROCESS. 

So much of section 7 of the act of the General Assembly entitled 
“An act to provide for the establishment of a department of insurance,” 
etc., approved August 19, 1912 (Acts 1912, pp. 119, 124), as provides 
that ‘‘the license of any soliciting agent may be revoked at any time by 
the insurance commissioner in his discretion,” is contrary to article 1, § 
1, par. 3, of the Constitution of this state (Civ. Code 1910, § 6359), 
which guarantees due process of law. The provision is likewise violative 
of the due process clause contained in section 1 of the Fourteenth 
Amendment to the Constitution of the United States. 


(For other cases, see Insurance, Dec. Dig. § 12.) 


Error from Superior Court, Fulton County; J. T. Pendleton, Judge. 


Suit by J. L. Riley and others, doing business as J. L. Riley & Co., 
against W. A. Wright, Insurance Commissioner. An interlocutory in- 
junction was refused, and plaintiffs bring error. Reversed. 


J. L. Riley, A. W. Malone, and George W. Price, doing business as 
the firm of J. L. Riley & Co., are licensed fire insurance agents, and 
have been engaged in the insurance business in Atlanta for many years. 
They value their established business at $50,000. On April 14. 1920. Hon. 
William A. Wright, insurance commissioner of Georgia, wrote to J. L. 
Riley & Co., as follows: 

“IT am inclosing seven statements to parties named therein, on your 
billheads, and evidently sent from your office. Two of these are for 
the Stuyvesant Fire Insurance Company, one for the London Guarantee 
& Accident Company, one for the National Ben Franklin, and three for 
Globe & Rutgers. Each of these statements shows a brokerage fee or 
rebate of the premium. Will you kindly at once advise me why the 
conduct of this business in this state is not such a violation of the law, 
and of the rules and regulations of this department, as would render it 
necessary for me to revoke your license to do business in Georgia? 
Awaiting your reply, with return of these papers, I am,” etc. 

The payments made by the insurance agents to certain named _ per- 
sons were made under contracts between said parties and the agents. 
These several contracts were contained in letters and are as follows: 


“Broker's Contract. 


“Confirming our conversation, we will allow you on and after this 
date a brokerage on any business which you may place in companies for 
which we are agent, according to the following schedule: 

Fire insurance, automobiles 

Fire insurance, nonpreferred classes 
Fire insurance, preferred classes 
Liability insurance, all classes 

Surety bonds, all classes 

Steam boiler insurance 

Personal accident and health insurance 
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“Note——Dwellings, churches, schoolhouses and brick store build- 
ings, under the city fire protection, are considered as preferred. All 
other classes are nonpreferred. 

“Under this arrangement, all policies will be charged to your per- 
sonal account and must be paid for within 30 days from date of issue, 
and in case of canvellation before expiration, for any cause, you are to 
pay us the same return commission on the unearned portion of the pre- 
mium at the date of cancellation as you received when the policy was 
issued. It is understood that you are the agent for the assured and 
that we are agent for the companies, and that your position in all trans- 
actions is that of a broker. 

“Yours very truly, J. L. Riley & Co. 

“T agree to the above. ee 


Failing to adjust the matter in conference, J. E Riley & Co. filed 
a petition for injunction aga! inst the insurance commissioner, in which 
they alleged that the commissioner was threatening to revoke their li- 
cense as insurance agents, upon the ground that they had paid broker- 
age to certain persons in writing insurance. The plaintiffs alleged that 
the contracts under which these payments were made were legal con- 
tracts, wholly of brokerage, and not of agency. They alleged that the 
threatened revocation of their license as fire insurance agents by the 
insurance commissioner upon the ground stated was wholly unauthor- 
ized, and that the provision of section 7 of the Insurance Act of August 
19, 1912 (Acts 1912, pp. 119, 143), authorizing the insurance commis- 
sioner in his d‘scretion and without notice and an opportunity to be 
heard, to cancel the license of an insurance scliciting agent, is uncon- 
stitutional, because it violates the due process and equal protection 
clauses of the state and federal Constitutions, and paragraph 8 of sec- 
tion 7 of article 3 of the Constitution of this state, which declares that 
no law or ordinance shall pass which refers to more than one subject- 
matter, or contains matter different from what is expressed in the title 
thereof, in that nothing in the title of said act authorizes the regulation 
of insurance agents. Plaintiffs further alleged discrimination in the 
administration of the law and in the enforcement of section 7 of the 
Insurance Act of 1912, supra, upon the ground that the insurance com- 
missioner is permitting other agents to do the same acts that plaintiffs 
are charged with doing, thereby depriving plaintiffs of the equal protec- 
tion of the law, in violation of the Fourteenth Amendment to the Con- 
stitution of the United States, and of paragraphs 3 and 25 of article 1, 
section 1, of the Constitution of Georgia. 

The insurance commissioner answered, admitting his intention to 
revoke plaintiff’s license as fire insurance agents, for the reasons stated 
in the petition, but averring that he had offered to adjust the matter 
upon plaintiffs paying the license fees due by the alleged brokers for 
the present and past years. Discrimination in the administration of the 
law was denied. Both by answer and demurrer the insurance commis- 
sioner contended that the law of Georgia does not recognize insurance 
brokers, but specifically makes such brokers agents, and that plaintiffs 
had violated the provisions of the Insurance Act of 1912, contained in 
section 2445 (a) and (b) of Park’s Annotated Code of Georgia. in em- 
ploying agents to write insurance for them without first obtaining li- 
cense for such agents; that the payment of brokerage under the con- 
tracts with alleged brokers constituted in any event a rebating within 
the prohibition of the Insurance Act of 1912, contained in secton 2440° 
(b) of Park’s Annotated Code; that section 7 of the Insurance Act 
[section 2445 (b) of Park’s Annotated Code] is not violative of any 
provision of the Constitution of Georgia or of the United States, and 
the power of revocation in the insurance commissioner is not subject to 
the control of the courts unless the power be abused, and under the 
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plaintiffs’ allegations no abuse of power appears. Upon the hearing 
evidence was introduced by plaintiffs, and the defendant rested his case 
upon the allegations and admissions made in the plaintiff's petition. The 
court refused the injunction, but granted a supersedeas. To the order 
refusing an interlocutory injunction the plaintiffs excepted. 


Watkins, Russell & Asbill, of Atlanta, for plaintiffs in error. 


R. A. Denny, Atty. Gen., and Graham Wright, Asst. Atty. Gen., 
for defendant in error. 


GeorceE, J. (after stating the facts as above). Civil Code (1910) § 
2443, provides: 

“Any person who solicits in behalf of any insurance company, or 
agents of the same, incorporated by the laws of this or any other state 
or foreign government, or who takes or transmits, other than for him- 
self, any application for insurance or any policy of insurance to or from 
such company, or agent of the same, or who advertises or otherwise 
gives notice that he will receive or transmit the same, or who shall re- 
ceive or deliver a policy of insurance of any such company, or who shail 
examine or inspect any risk at any time, or receive or collect or trans- 
mit any premiums of insurance, or make or forward any diagram of any 
buildings or buildings, or do or perform any other act or thing in the 
making or consummating of any contract of insurance fer or with any 
such insurance company, other than for himself, or who shall exam‘ne 
into or adjust or aid in adjusting any loss for or in behalf of any such 
company, whether any of such acts shall be done at the instance or re- 
quest or by the employment of such insurance company, or of, or by, 
any broker or other person, shall be held to be the agent of the com- 
pany for which the act is done or the risk is taken.” 

Section 6 of the act of the General Assembly entitled “An act to 
provide for the establishment of a department of insurance,” etc., ap- 
proved August 19, 1912 (Acts 1912, pp. 119, 124), provides that— 


“All persons shall be required to procure a license from the depart- 
ment of insurance before soliciting business in this state, except those 
agents whose names are furnished the insurance commissioner by some 
reputable insurance company as its accredited agents.” 

Section 7 of that act is as follows: 

“All agents soliciting insurance in the state of Georgia shall, before 
procuring the license from the department of insurance, make applica- 
tion to the commissioner and before the said commissioner shall issue 
such license, he shall satisfy himself that such agent is authorized by 
some reputable insurance company to do business in this state and the 
commissioner shall be advised and convinced as to the moral character 
and integrity of such applicant for license. The license of any solicit- 
ing agent may be revoked at any time by the insurance commissioner 
in his discretion. 

[1] The brokers were doing business without license, and in our 
opinion these brokers were agents of plaintiffs. Under the admitted 
facts in this case, the question therefore is whether so much of section 
7 of the act as provides that “the license of any solic‘ting agent may be 
revoked at any time by the insurance commissioner in his discretion” is 
unconstitutional. Riley & Co. have been engaged in the fire insurance 
ebusiness in the city of Atlanta for many years. They have established 
a business valued by them at $50,000. They have expended large sums 
of money in the enterprise. It may be assumed that they will continue 
to represent fire insurance companies under satisfactory arrangements 
with the companies. Riley & Co.’s right to carry on their business is 
something more than a mere indulgence revocable at the pleasure cf 
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the insurance commissioner, or at the command of the Legislature. In 
Dent v. West Virginia, 129 U. S. 114, 9 Sup. Ct. 231, 30 L. Ed. 623 
(opinion by Justice Field), it is said: 

“It is undoubtedly the right of every citizen of the United States 
to follow any lawful calling, business, or profession he may choose, sub- 
ject only to such restrictions as are imposed upon all persons of like 
age, sex and condition. This right may in many respetcs be consider- 
ed as a distinguishing feature of our republican institutions. Here all 
vocations are open to every one on like conditions. All may be pursued 
as sources of livelihood, some requiring years of study and great learn- 
ing for their successful prosecution. The interest, or, as it is sometimes 
termed, the estate acquired in them, that is, the right to continue their 
prosecution, is often of great value to the possessors, and cannot be 
arbitrarily taken from them any more than their real or personal prop- 
erty can be thus taken.” 


Compare Ex a, Garland, 71 U. S. 333, 18 L. Ed. 366, and Ex 
parte Rob‘nson, 86 U. (19 Wall.) 505, 22 L. Ed: 205. 

Before the right a any citizen to engage in any lawful business, 
calling, or profession can be taken from him, he should have notice of 
the ground of the complaint against him, and amp'e opportunity of de- 
fense. While the Insurance Commissioner advised Riley & Co. that he 
intended to revoke their license, the notice was given as a matter of 
grace. It must be noted that section 7 of the act approved August 19, 
1912, quoted above, makes no provision whatever for notice, and affords 
no opportunity to be heard. The provision of the act is therefore viola- 
tive of paragraph 3 of section 1 of article 1 of the Constitution of this 
state, which declares that— 

“No person shall be deprived of life, berty, or property, except by 
due process of law.” 

For the reasons stated, the provision is likewise violative of the 
due process clause contained in section 1 of the Fourteenth Amendment 
to the Constitution of the United States. 

The defendant contends that the insurance business is subject to 
police regulation, and that the license imposed upon soliciting insurance 
agents is imposed in the exercise of the police power and not for the 
purpose of raising revenue. Our attention is directed to the provision 
of the act which provides in effect that the insurance commissioner, be- 
fore issuing a license to an agent, must be advised and convinced of the 
moral character and integrity of the applicant for the license. It is 
insisted, therefore, that the license does not confer upon the holder any 
vested right and is revocable by the state at pleasure. The cases of 
Silver v. Sparta, 107 Ga. 278, 33 S. E. 31, and Brown v. State, 82 Ga. 
224, 7 S. E. 915, are cited in support of the contention. The cases of 
Ison v. Griffin, 98 Ga. 623, 25 S. E. 611, Whaley v. Columbus, 89 Ga. 
781, 15 S. E. 694, and Cassidy v. Macon, 133 Ga. 689, 66 S. E. 941, are 
also in point. It is undoubtedly true that the holder of a license to sell 
intoxicating liquors, for instance, has no property right in his license, 
and that the state in the exercise of its police power can revoke the li- 
cense at will. The character of the business determines the right and 
protection to which the holder of the license is entitled. The insurance 
business is per se useful and lawful. The Legislature cannot destroy 
such a business at will, nor can it arbitrarily take away the right to 
carry on such business. Where the business is inherently harmful, and 
permissible only under license of the state, for instance, the licensee ac- 
cepts his license subject to the right of the state to outlaw the business 
and to revoke his license. The cases cited and relied upon by counsel 
for the defendant are therefore not in point. 

[2] On the contrary, this court in Mott v. State Board of Op- 
tometry, 148 Ga. 55, 95 S. E. 867, declared section 7 of the act of the 
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General Assembly approved August 7, 1916 (Acts 1916, p. 83), which 
provided that “the state board of examiners in optometry shall refuse 
to issue the certificate of registration, provided for in this act to any 
person who shall have been guilty of grossly unprofessional and dis- 
honest conduct,” to be unconstitutional and void. The act there con- 
sidered sought to regulate a business per se useful and lawful. If 
section 7 of the act approved August 19, 1912, is a mere police regula- 
tion, certainly the provision of the act considered in Mott v. State Board 
of Optometry, supra, was likewise a police regulation. Upon the theory 
that the character of the business determines the right and protection 
to which the party engaged therein is entitled this court held the provi- 
sion of the act of 1916 to be unconstitutional because it did not provide 
for notice and an opportunity to be heard. That act did provide for an 
appeal from the decjsion of the state board of examiners; but even the 
provision in the act with reference to an appeal to the superior court 
after the board had rendered judgment of condemnation was held not 
to be a compliance with the mandate of the Constitution. In principle 
that case is controlling and serves to distinguish the present case from 
the cases cited and relied upon by counsel for the defendant. It follows 
that the court erred in refusing an interlocutory injunction. 
Judgment reversed. 
All the Justices concur. 


————__-- <a — 


OLSON v. GREAT EASTERN CASUALTY CO. (No. 22309.) 
(Supreme Court of Minnesota. July 1, 1921.) 


183 Northwestern Reporter 826. 


(Syllabus by the Court.) 

1, INSURANCE—KEEPING ACCOUNTS SO THAT LOSS CAN BE 
ASCERTAINED BY BOOKKEEPERS HELD SUFFICIENT UN- 
DER BURGLARY INSURANCE POLICY. 

Under the terms of a burglary insurance policy, there was no liability 
“unless books and accounts are kept by the assured in such a manner that 
the exact amount of loss may be accurately determined therefrom by the 
company.” The court correctly instructed that if the books and accounts 
kept were such that, with the ass'stance of those who kept them, or un- 
derstood the system, the amount of the loss could be ascertained the con- 
dition was not violated. 


(For other cases, see Insurance, Dec. Dig. § 335[3].) 


2. INSURANCE—GOODS, SPECIFICALLY NAMED IN COVER- 
AGE CLAUSE OF BURGLARY POLICY HEI,D NOT SUBJECT 
TO EXCLUSION BY GENERAL PRIOR EXCEPTIONS. 


The goods specfically named in the coverage clause of such a policy 
cannot be excluded by some general prior exception therein. 


(For other cases, see Insurance, Dec. Dig. § 162.) 


3. INSURANCE—DEFENSE THAT INSURED HAD PREVENTED 
INSURER FROM SETTLING WITH OWNERS OF GOODS 
LOST HELD NOT FOR JURY. 


There was not sufficient proof to go to the jury of the defense that 
plaintiff had prevented the insurer from settling with the owners of the 
goods lost, nor was the question properly raised at the trial. 


(For other cases, see Insurance, Dec. Dig. § 668[4].) 
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4. INSURANCE—INSTRUCTION IN ACCORDANCE WITH POLI- 
ICY CONSTRUED MOST FAVORABLY TO INSURER CAN- 
NOT BE COMPLAINED OF BY HIM. 


Defendant cannot be heard to complain of the charge relating to lost 
fur-lined garments, since it accorded with the language of the policy con- 
strued most favorably to it. 


(For cther cases, see Insurance, Dec. Dig. § 669[12].) 


Appeal from District Court, Hennepin County; J. W. Molyneaux, 
Judge. 


Action by A. L. Olson against the Great Eastern Casualty Company. 
Verdict for plaintiff, and from a denial of new trial defendant appeals 
Affirmed. 


F. D. Larrabee, of Minneapolis, for appellant. 


M. H. Boutelle, A. H. David, and Le Roy Bowen, all of Minneapolis, 
for respondent. 


Hott, J. Plaintiff’s tailor shop was broken into and goods and gar- 
ments carried off. Defendant had insured against loss from burglary. 
This action, brought on the policy, resulted in a verdict for plaintiff. De- 
fendant appeals from the order denying its motion for a new trial. 

The defensive matters alleged were: (1) That plaintiff did not keep 
books of account as required by the policy; (2) that goods held in trust 
and lost by the burglary were not covered; (3) that if such goods were 
covered plaintiff violated the provisions of the policy by settling with the 
owners for the loss, without giving defendant the opportunity to so do; 
and (4) that the lost goods made of furs were not covered. 


[1] The policy contained a provision that defendant should not be 
liable for loss of ‘“‘anything, unless books and accounts are kept by the 
assured in such a manner that the exact amount of loss.may be accurately 
determined therefrom. by the company.” Plaintiff's shop was small. He 
employed but two or three workmen. There was evidence that he kppt 
such books and accounts as persons doing a similar business usualiy keep. 
One way of keeping an account of garments received for repairs was to 
make out a tag containing the name of the owner and a notation of ‘what 
was to be done thereto, and attach it to the garment, and to give the owner 
another tag evidencing his right to receive it back. When the burglars 
took the garments, they took the tags with them. But, although some 
items of plaintiff's accounts were thus missing, we think from the balance, 
and the tags procured from the owners, defendant could have accurately 
determined the loss had it chosen to attempt the task. The court charged 
the jury on this issue in conformity to the Jaw, as we think. well stated in 
Liverpool & London & Globe Ins. Co. v. Ellington, 94 Ga. 785, 21 S. E. 
1006, in these words: 


“Under the clause referred to, it was not indispensable. that the books 
kept should embrace what is usually termed a cash book, or that the books 
should be kept on any particular system. It was sufficient if the books 
were kept in such manner that, with the assistance of those who kept 
them or understood the system on which they were kept, the amount of 
purchases and sales could be ascertained; and cash transactions- distin- 
guished from those on credit, although it might be slow and difficult to 
do this.” 


Western Assurance Co. v. Redding, 68 Fed. 708, 15 C..C. A. 619; 
Western Assurance Co. v. McGlathery, 115 Ala. 213, 22 South. 104, 67 Am. 


St. Rep. 26; Beaird v. New Jersey Plate Glass Co., 157 Ill. App. 1, are to 
the same effect. 
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[2] The policy by its terms covered the general stock of “tailoring 
goods and trimmings and clothing held in trust for cleaning and repairs; 
excluding silks, furs,” etc. We cannot approve of the contention made bv 
defendant that, since the policy contains a clause that defendant shall 
not be liable for loss of “merchandise unless it belongs to the assured or 
is held by him in trust or on commission, or is sold but not removed from 
the premises, or unless the assured is legally lible to the owner thereof 
for such loss as is covered hereby,” therefore the garments taken in for 
repairs are not covered. Such garments are expressly named as insured, 
and cannot be excluded by a prior general exception found in the policy. 
The court was right in charging the jury that garments left for repairs 
and lost by the burglary were covered. 

[3] The evidence does not show that plaintiff took the matter of set- 
tlement with the owners of the garments left for repairs into his own 
hands, so as to prevent defendant from taking advantage of a provision 
in the policy that it could negotiate such settlements. The issue was not 
submitted to the jury, nor was there a request for its submission. The 
question was first raised on the motion for a new trial, and it is of no 
merit. Defendant seems to have consistently refused to recognize any lia- 
bility for any of the goods of others left with plaintiff for repairs. 

[4] Three of the garments lost were fur-lined overcoats. Defendant 
requested the court to charge that no recovery could be had for their loss, 
and also that if a recovery could be had it must be limited to the value of 
the coats without the fur lining. The court refused, but instructed that 
if the overcoats were principally of fur there could be no recovery. We 
think this as favorable to defendant as the policy warrants. The goods 
excluded from coverage were “silks, furs, feathers, linen laces, silk laces, 
hand embroideries, silk velvets, and velours, or articles made in whole 
or principally thereof.” The terms of an insurance policy are to be con- 
strued more strictly against the insurer than the insured. The language used 
is that of the insurer. So construed, there is force in the suggestion that 
the words, “or articles made in whole or principally thereof,” should be 
held to refer only to “silk velvets and velours.” However that may be, 
the instruction given was within the language of the policy as formulated 
by appellant. 

The record presents no ground for disturbing the verdict. 


Order affirmed. 


FORD HOSPITAL vy. FIDELITY & CASUALTY CO. OF NEW 
YORK et at. (No. 21259.) 


(Supreme Court of Nebraska. June 23, 1921.) 
183 Northwestern Reporter 656. 


(Syllabus by the Court.) 
1. INSURANCE—LIABILITY INSURER NOT A FAVORITE OF 
THE LAW. 
An insurer engaged in the business of writing liability insurance for 
profit is not a favorite of the law with the standing of individuals who 
become sureties or guarantors as mere accommodations. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
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2. INSURANCK— NARROW OR TECHNICAL CONSTRUCTION 
NOT PERMISSIBLE TO DEFEAT LIABILITY INSURANCE 
In a suit ona liability insurance policy issued by an insurer engaged 
in the business of writing liability insurance for profit, a narrow or tech- 
nical construction of the policy, or of the petition in a former action 
against insured for a liability covered by the policy, is not permissible to 
defeat the insurance. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3. INSURANCE—CHILD BORN IN HOSPITAL, BUT RETURNED 
TO MOTHER, HELD A “PATIENT,” AND NOT A MERE LI- 
CENSEE. 

Where a child born in a hospital is returned three months later to re- 
ceive. nourishment from its mother, who had previously returned for 
treatment of ailments attending childbirth, the child, while in the ex- 
clusive care of the hospital, is a “patient,” and not a mere licensee; the 
arrangement being that compensation for the treatment of the mother in- 
cludes compensation for the care of the child. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

(For other definitions, see Words and Phrases, First and Second 
Series, Patient.) 


4. INSURANCE—INJURY TO CHILD THROUGH NEGLIGENCE 
OF HOSPITAL NURSE DEEMED “HOSPITAL TREATMENT.” 
WITHIN LIABILITY INSURANCE POLICY. 

In a hospital with a department equipped for obstetrics, the bathing 
of a child born therein. if it thereby suffers. bodily injury through the 
negligence or the mistake of a hospital nurse while it is exclusively in the 
care of the hospital, may be “hospital treatment” within the meaning of 
those words as used in a policy of liability insurance. 

(For other cases, see Insurance, Dec. Dig. § 435.) 


5. INSURANCE — LIABILITY INSUSER, BY MAKING AGREED 

INSURED’S LOSS WAS NOT COVERED BY POLICY. 

A liability insurer agreeing to defend a suit against the insured for 
negligence, whether plaintiff's claim is groundless or not, does not, by 
making a defense as agreed, lose the right to assert that insured’s loss is 
not covered by the insurance policy, where the insurer notifies insured in 
advance that such right is preserved. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 


6. INSURANCE — LIABILITY INSURER HELD NOT ENTITLED 
TO DEFEAT RECOVERY ON POLICY BECAUSE JUDGMENT 
NOT PAID ACCORDING TO LITERAL TERMS THEREOF. 
Where a judgment for a loss resulting from negligence covered by a 

liability insurance policy is satisfied by means of a secured note given in 

good faith, the insurer, if it violated its insurance contract by failing to 
defend the suit for negligence and by refusing to pay the loss or any part 
of it, may not be allowed to defeat the insurance on the ground that the 
judgment was not paid in money according to the literal terms of the 
policy. 

(For other cases, see Insurance, Dec. Dig. § 514.) 


7. INSURANCE--ASSIGNMENT OF JUDGMENT AS SECURITY 

DOES NOT BAR SUIT ON POLICY. 

Insured may maintain an action on his liability insurance policy after 
he assigns, as collateral security for the payment of a note, any judgment 
he may obtain against the insurer. 

(For other cases, see Insurance, Dec. Dig. § 624[1].) 
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9. INSURANCE -—- TRANSACTIONS OF INSURED’S ATTORNEY 
IN PURCHASING JUDGMENT FOR LESS THAN FACE 
VALUE HELD NOT AVAILABLE TO INSURER AS DEFENSE. 


In a suit on a policy of liability insurance to recover a loss determined 
by a judgment for damages in a former action against the insured, trans- 
actions of the latter’s attorneys in purchasing the judgment for them- 
selves for less than its face held not available to the insurer as a partial 
defense under the circumstances outlined in the opinion. 


(For other cases, see Insurance, Dec. Dig. § 615.) 


(Additional Syllabus by Editorial Staff.) 

10. INSURANCE—NURSE, ALLOWING CHILD’S HAND TO COME 
IN CONTACT WITH HOT APPLIANCE, MAKES A “MIS- 
TAKE,” WITHIN LIABILITY INSURANCE POLICY. ; 

A nurse makes a “mistake,” within the meaning of a liability policy 
insuring a hospital against liability “in consequence of any malpractice, 
error, or mistake,’ when she allows the hand of a helpless child to come 
in contact with a hot appliance. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

For other definitions, see Words and Phrases, First and Second Series, 
Mistake. ) 

Flansburg, J., dissenting 


Appeal from District Court, Douglas County; Wakeley, Judge. 

Action by the Ford Hospital against the Fidelity & Casualty Com- 
pany of New York and the Maryland Casualty Company. From a judgt 
ment for plaintiff against the Fidelity & Casualty Company, and a dis- 
missal as to the Maryland Casualty Company, the Fidelity & Casualty 
Company appeals, and plaintiff and defendant Maryland Casualty Com- 
pany file cross-appeals. Affirmed. 


Morsman & Maxwell and R. A. Crossman. all of Omaha, for appel- 
lant. 

John J. Sullivan, Geo. W. Pratt, Geo. B. Thummel, and James E. 
Rait, all of Omaha, for appellees. 


Héard before Morrissey, C. J.. and Day, Dean, Flanssurg, Letton. 
and Rose. JJ. 


Rose. J. This is an action on two insurance policies, each for $5.000, 
to recover the amount alleged to be due from the insurers for a loss re- 
duced to a judgment for $5,500, which Mary Jane Hannah, an infant, re- 
covered against the Ford Hospital Company, the insured, in a former 
action for personal injuries. One of the policies was issued by the Fidel- 
ity & Casualty Company and the other by the Maryland Casualty Com- 
pany. Both are defendants, and insured is plaintiff herein. Each insurer, 
referring to its own policy, pleaded, among other defenses. that liability 
for the negligence rsulting in the personal injuries to the child was not 
covered by its insurance, and that it was not bound by the judgment for 
damages. After the evidence had been adduced in this action on the lia- 
bility insurance policies, each party requested a directed verdict in its favor. 
As a result the trial court excused the jury and entered judgment in favor 
of the Ford Hospital Company against the Fidelity & Casualty Company 
for the face of its policy, or $5,000, for interest amounting to $120.83, and 
for an attorney’s fee of $400. The action was dismissed as to the Mary- 
land Casualty Company. The Fidelity & Casualty Company has appealed. 

The principal argument is directed to the merits of the defense that 
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the Fidelity & Casualty Company, insurer, did not assume liability for the 
Ford Hospital Company’s negligence in injuring the child, and that the 
insurer is not bound by the judgment for damages for personal injuries. 
This requires consideration of the issues, evidence and findings in the 
former action for damages and of the terms of the liability insurance. 

The child fas born in the Ford Hospital, August 16, 1917, while its 
mother was an inmate and a patient there for the purposes of* accouche- 
ment. Within two or three weeks the mother went to her own home, 
taking her child with her, but returned to the hospital alone from time 
to time for the temporary treatment of ailments resulting from conditions 
attending childbirth. For this purpose she reurned to the hospital No- 
vember 7, 1917, but was detained until the next day on account of having 
to undergo an operation. In the meantime the child was brought to the 
mother for nourishment and was left in the exclusive care of the hospital. 
While a hospital nurse, in the performance of her duties, pursuant to a 
rule of the hospital, was giving the child a bath November 8, 1917, its left 
hand, through the negligence or the mistake of the nurse, came in contact 
with a hot appliance and was severely burned. It was for the injuries thus 
inflicted that the child recovered in the former suit for damages the judg- 
ment against the Ford Hospital Company for $5,500. It was alleged in the 
petition in the former case mentioned, among other things, that— 


“Before and after the birth of said child at said hospital, its mother 
and said child were inmates of said hospital for some months under treat- 
ment; that said child remained at said hospital with its mother during 
said period of treatment; that during all of the time that the child’s 
mother was at said hospital she paid for the services rendered by said 
hospital in their care and treatment.” 

The acts constituting the negligence on which the damages for per- 
sonal injuries are based were pleaded in the petition of the child and de- 
nied in the answer of the Ford Hospital Company. 

Was the liability of the hospital for the damages described covered 
by its policy in the Fidelity & Casualty Company, insurer? The hospital 
was insured “against loss from the liability imposed by law upon the as- 
sured for damages on account of bodily injuries or death suffered by any 
patient or patients at the hospital,” says the policy, “in consequence of any 
malpractice, error, or mistake made, while this policy is in force, within 
the said hospital. * * * by the assured in the giving of medical, surgical. 
or hospital treatment, or by any person employed by the assured, in the 
giving of any such treatment.” 

It is argued that, within the meaning of this insuring clatise, the child 
was a mere licensee when injured, that it was not a “patient,” that it was 
not receiving “hospital treatment,” that the petition in the action for dam- 
ages alleged he child was an “inmate,” but not that it was a “patient,” that 
negligent injury to the child was not within the terms of the insurance 
contract, and that loss covered by the policy was not within any material 
issue in the action brought by the child against the hospital to recover 
damages for personal injuries. Is the position thus taken tenable? 

[3, 4, 20] The Fidelity & Casualty Company insured the Ford Hos- 
pital Company. The latter had a department equipped for obstetrics. In 
that department the mother was both an inmate and a patient. The child 
was expected. It was born helpless. It had the same right to room and 
-care as the mother, and was not a mere licensee. Both mother and child 
were under the care of hospital nurses. The liability of the hospital for 
mistakes or negligence in “hospital treatment” extended to both. These 
conditions and relations were obvious in a hospital with a department 
equipped for obstetrics. Accouchement included the right of the mother 
to return for any hospital treatment required as a result of conditions at 
tending .childbirth, and compensation for room and services furnished to 
her included the care of the child in the meantime while necessarily in the 
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hospital. These conditions and relations existed when the child was injured. 
After going to her home the mother returned for treatment and was de- 
tained for an operation. In the meantime the child was brought to its 
mother for nourishment. Both were then under the care of hospital nurses. 
A rule of the hospital required a bath for the child. The mother was not 
consulted about the rule or its enforcement, and the child was not ac- 
countable. The bath was usual, necessary and proper. When given, it was 
“hospital treatment” within th fair import of that term as used in the 
policy. For the purpose of hospital care, while the mother was in charge 
of hospital nurses, the helpless child was both an “inmate” and a “patient” 
when being bathed by a hospital nurse in compliance with an established 
rule. Pecuniary gain is not the sole aim of a modern hospital equipped 
for gbstetrics. It has a mission requiring a degree of care prompted by the 
ordinary dictates of humanity. Of this all are aware. The precaution 
which resulted in the procuring of liability insurance covering a loss fora 
negligent injury to the mother would naturally suggest protection from 
a like injury to her child. This liability, it may be inferred, was within 
the contemplation of the negotiating parties, and it is fairly covered by the 
terms of their written contract. The nurse, while bathing the chidl in 
compliance with a rule of the hospital, was guilty of negligence. She 
made a “mistake” within the meaning of the insurance policy when she 
allowed the hand of the helpless child to come in contact with a hot ap- 
pliance 

The trial judge in the former case of Maray Jane Hannah, an infant, 
plaintiff therein, against the Ford Hospital Company, defendant therein, 
permitted the child to recover damages only upon a finding that it was an 
“inmate” under the exclusive care and control of the hospital, and he sub- 
mitted to the jury for a special finding the question, “Was the plaintiff at 
the time she sustained her injuries a patient in defendant’s hospital ” The 
answer thereto was “Yes.” The facts outlined are inferable from the evi- 
dence in the case at bar and are established by the findings of the trial 
court. 

[1, 2] The Fidelity & Casualty Company, insurer, is engaged in the 
business of writing liability insurance for profit. It is not a favorite of 
the law with the standing of individuals who become sureties or guaran- 
tors as mere accommodations. No narrow or technical construction of the 
pleadings in the former action for damages or of the policy in the case at 
bar is permissible to defeat the insurance. For the purposes of the lia- 
bility insurance the word “inmate” as used in the petition to recover dam- 
ages for personal injuries and the word “patient” as used in the policy of 
insurance, to repeat what has already been said, fairly include both mother 
and child. The conclusions, therefore, are that the relation of hospital 
and patient existed between the Ford Hospital Company and the child at 
the time of the latter’s injury, that the hospital was liable for resulting 
damages, and that the policy of the insurer covered the loss on account of 
that liability to the extent of $5,000, 


[5] Could the insurer have defended the action for damages and at 
the same time have preserved its right to assert that it did not insure the 
loss? The insurer by its policy had bound itself to defend any suit against 
the hospital company to enforce any claim for a liability covered by the 
insurance, “whether groundless or not.” The action against the hospital 
for damages was a suit to enforce such a claim. The action was well 
founded, but, even if it had been “groundless,” the insurer to defend it. 
Though notified of the action for damages and requested to make a de- 
fense, the insurer refused to do so, or to participate in a settlement of 
the controversy, or to supersede the judgment or to pay any part of it. 
The insurer could have performed its contract to defend the former 
action for damages without losing its right to interpose the defense that 
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insured’s loss was not covered by the policy. In a note in 34 L. R. A. 
(N. S.) 491, the correct rule is stated as follows: 


“An indemnity insurer will not be estopped to set up the defense that 
the insured’s loss was not covered by the contract of indemnity, by the 
fact that the insurer participated in the action against the insured, if, at 
the same time, it gives notice to the insured that it does not waive the 
benefit of such defense.” Sargent Mfg. Co. v. Travelers’ Ins. Co., 165 
Mich. 87, 130 N. W. 211, 34 L. R. A. (N. S.) 491. 

There was no justification whatever for the insurer’s failure to per- 
form the contract to defend the action against the hospital. 

[8] On one of the assignments of error it is argued that there is no 
judgment against the hospital in the former suit for damages, and that 
therefore the insurer is not liable in the present action on its policy. This 
contention is based on an order directing the child, upon the hospital’s 
motion for a inew trial, to file a remittitur for $2,000 and permitting the 
hospital to satisfy the judgment for damages in the sum of $5,500 by pay- 
ment of $3,500. The hospital, owing to financial stress and incumbrances 
on its property, was unable to pay $3,500 or to furnish a supersedeas, and 
the insurer upon demand refused to do either. The child, not having re- 
ceived payment, did not file the remittitur. The requirements for it were 
conditional. There was no compliance by the hospita! or by the insurer 
with any of the conditions. The judgment for damages in the sum of 
$5,500, which had been entered on a verdict in favor of the child, therefore, 
remained in force. 

[6] It is further argued that the present action to recover insurance 
is not maintainable because the insurer’s liability under the policy depends 
on insured’s payment of the judgment in money—an unperformed condi- 
tion. To the extent of $5,000 the judgment for damages in the sum of 
$5,500 ,if paid by insured in money, was the adjudicated measure of the 
insurer’s liability under its policy. The insurer had an opportunity to dis- 
charge its liability to the hospital and to satisfy the judgment by the pay- 
ment of $3,500, but upon demand refused. The hospital was unable to 
raise the money to make such a payment and its attorneys afterward 
bought the judgment with their own funds and satisfied it of record after 
having taken a mortgage on the hospital property for $5,601.25. The judg- 
ment therefore was paid. In these respects counsel for the hospital acted 
in good faith, as shown by proper findings of the trial court. The policy 
declared that the hospital was insured “against loss from the liability im- 
posed by law upon the insured for damages on account of bodily injuries 
or death suffered by any patient or patients at the hospital,” in consequence 
of error or mistake in hospital treatment. The insurer not only denied 
liability for any loss under its policy, but violated its contract to defend 
the suit for such a loss, even if groundless. Consequently the insurer is 
not in a position to insist on payment in money, under the cirmumstances, 
as a condition of its liability. It is now well established by precedent that 
an insurer, having thus violated its contract to defend a suit against the 
insured, may not be allowed to defeat a recovery on the policy by object- 
ing to the manner in which the judgment was paid. 

[7] Another argument is directed to the proposition that the hospital 
parted with its liability insurance before it brought its suit on the policy, 
that it is not the real party in interest, and that consequently it cannot 
maintain the present action. On these issues the findings of the trial court 
in favor of the hospital in the present case are supported by evidence that 
insured’s assignment did not transfer title to the policy, that insured, as 
collateral security for its indebtedness to its counsel, assigned to them 
any recovery or judgment it might obtain against the insurer, that in- 
sured and the latter’s assignees so understood their transaction, that the 
assignment was openly made in good faith, and that the present action to 
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recover the insurance was properly prosecuted in the name of the insured. 

[9] It is finally insisted that in any event the recovery on the insurance 
policy issued by the Fidelity & Casualty Company should not exceed $3,- 
500, the amount for which the attorneys for the hospital bought the judg- 
ment from the child. In this connection it is argued that counsel for the 
hospital acted for their client; that it was the duty of the hospital to make 
reasonable efforts to lessen the burden of the insurer; that beyond the 
loss paid in money by the hospital the latter could make no profit out of 
its insurance contract; and that its counsel could not speculate on the 
business or interests of their client. Is the partial defense to the claim of 
$5,000 for the loss covered by the policy available to the insurer? The 
money invested by the hospital's counsel in the judgment was not the 
money of their client. It was their own, They thus invested $3,500, after 
the insurer upon demand had refused to do so, and after the hospital had 
tried in vain to raise that amount of money while it would satisfy the judg- 
ment. What the insurer is demanding is the right to appropriate to its 
own use the profits on the personal investment of $3,500 by the attorneys 
for the hospital and also their services in negotiating in their own behalf 
for the purchase of the judgment. In other words, the insurer calls on 
the insured for a credit which, through its inability to raise money, it was 
unable to procure for itself. The record discloses no good reason for 
allowing the insurer to make use of the individual investments and the 
personal services of the attorneys who represented the hospital, the ad- 
versary of the insurer in the litigation to recover the insurance. Neither 
the hospital nor its counsel, whether acting separately or jointly, did any- 
thing unlawful to make either accountable to the insurer as trustee in the 
purchasing of the judgment for damages. The evidence shows, and the 
trial court found in effect, that the hospital and its counsel acted in good 
faith. The law did not prohibit the attorneys who represented the hos- 
pital in the action on the policy from purchasing the former judgment for 
damages, nor prevent the insured from ratifying the purchase for the 
purpose of delaying the execution sale of the hospital until the latter could 
raise funds to pay the judgment in full. The confidential relations between 
the attorneys for the hospital and their client, and the ethiaal standards for 
testing conduct affecting those relations, are not invokable by the insurer 
under the circumstances mentioned. On this phase of the case, therefore, 
the conclusion is that the confidential relations between the hospital and 
its attorneys and the transactions of the latter in their own behalf in 
purchasing the judgment for damages are not available to the insurer as 
a partial defense. It follows that the Fidelity & Casualty Company, to 
the extent of its policy for $5,000, interest and costs, is bound by the judg- 
ment as rendered in favor of the child for damages. 

The Maryland Casualty Company and the Ford Hospital Company 
tiled crossappeals, but discussion thereof is unnecessary in view of the 
decision on the appeal of the Fidelity & Casualty Company. No error 
prejudicial to the latter has been found in the record, and the judgment 
against it is . 


Affirmed. 


FLANSBURG, J. (dissenting). I cannot agree to the opinion nor to the 
conclusion reached by the court in this case. To make clear my reasons, 
I wish to restate some of the facts. 

The defendant casualty company issued its policy of insurance to in- 
demnify the Ford Hospital Company against loss for any payments it 
should make in money to satisfy judgments which might be rendered 
against it, growing out of personal injuries received by patients while in 
the hospital. 

While this policy was in effect, one Hannah sued the Ford Hospital 
Company and recovered a judgment for $5,500. Shortly thereafter the 
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trial judge entered a remittitur of $2,000 from the judgment, and or- 
dered the defendant to pay $3,500 into court on or before December 28, 
1918, and that the plaintiff should accept that amount in full settlement of 
the judgment. The Ford Hospital Company then employed Sullivan & 
Rait, as its attorneys, with the object of bringing about a settement with 
Hannah, and of procuring reimbursement from the Fideilty & Casualty 
Company. The Fidelity & Casualty Company took the position that its 
policy covered only such judgments as were based upon claims for dam- 
ages for personal injuries received by patients in the hospital, and that 
Hannah was not a patient, and it therefore refused to provide money for 
the payment of the judgment. The Ford Hospital Company, through the 
testimony in its behalf, asserts that it had been unable personally to raise 
the $3,500 required to settle the judgment, though it appears that it made 
only one application for a loan, and that it did not apply to any bank. 

Mr. Rait, one of the attorneys for the hospital company, then, with- 
out informing that company of his intended action, took up the matter 
with Hannah, and on December 24, 1918, before the period for remittitur 
had expired, paid to Hannah $3,526.82, and privately and in his own right 
purchased the judgment and had it assigned to Sullivan & Rait. These 
attorneys thus purchased for themselves a judgment against their own 
client in a suit in which they were employed to defend their client. Each 
of the attorneys furnished half of the money. The assignment of the 
judgment was also, on the motion of the parties to the assignment, ap- 
proved by the court in which the judgment stood. 

‘Thereupon Mr. Rait caused execution to issue against his client, the 
Ford Hospital Company, though he testified that this company had not, 
until that time, been given notice of the purchase by, or of the assignment 
of the judgment to, its attorneys. 

When confronted by this levy of execution, the hospital company, with 
the alleged purpose of satisfying the judgment, gave its note to Sullivan 
& Rait for $5,601.25, payable on demand, and secured the same by a mort- 
gage on its real and personal properties. It is not disputed that the note 
was as “good as gold” and “amply secured’; Dr. Ford’s testimony showing 
that the reasonable market value of the Ford Hospital was $250,000, 
against which there were mortgages aggregating only $145,000. 


The note for $5,601.25, given by the Ford Hospital Company to its 
attorneys, has not been paid. In fact, though the note is payable on de- 
mand, no demand has been, and it is apparent no demand ever will be, 
made for its payment, since it is the manifest intention of the attorneys, 
payees of the note, to collect from the Fidelity & Casualty Company, and 
not from the Ford Hospital Company. The Ford Hospital Company, with 
that end in vew and as security for the note, assigned to Sullivan & Rait 
whatever recovery could be had against the Fidelity & Casualty Company 
on the indemnity policy. The relation of these attorneys to the Ford Hos- 
pital Company, as attorney to client, has continued without interruption 
from the time that they were first employed, throughout the period of the 
transaction just referred to. It is needless to say of these attorneys, whose 
standing in the profesion is high, that what was done by them was not with 
the purpose or intent of compelling their own client to pay them a profit of 
$2,000 in the transaction. Mr. Rait stated that his object was both to 
profit by the transaction and to educate the insurance company, which he 
believed was refusing to pay a just claim. These attorneys would not at- 
tempt to make a profit by such a transaction, had their client been called 
upon to pay it. Moreover, the law would not allow of such a profit. 

When they purchased the judgment, their client, the Ford Hospital 
Company, was, under the law, because of the trust relation, entitled to 
receive the benefit of that transaction. The client, Ford Hospital Com- 
pany, could, of course. if it desired, and so far as it was individually con- 
cerned, either pay to its attorneys what they had paid for the judgment, 
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and defend against all excess above that amount, or waive its defense to 
the $2,000 item in its attorney’s claim for $5,601,25, and pay them the 
judgment in full, but it certainly could not, by such a voluntary waiver 
of its right to defend against the $2,000 excess, throw away the rights of 
the Fidelity & Casualty Company, which company was, by a contract 
known to all the parties, subrogated to the rights and entitled to all the 
protection that the hospital company itself could and should, in all fair- 
ness, have asserted. Had the Ford Hospital Company expected to be re- 
quired to pay the $5,600 out of its own pocket, it is obvious indeed that 
it would not have waived its defense and allowed its attorneys to make a 
profit of $2,000 off of it, nor would its attorneys ever have made, or 
even thought of attempting to make, such a collection. It was the clear 
and positive duty of the Ford Hospital Company to assert every defense it 
had and was aware of, and to reduce its obligation and conseqeuntly the 
obligation of the Fidelity & Casualty Company, all that it could. Before 
this company can be generous to its attorneys, it must be just to its trust. 
It is a fundamental rule in such cases that the insured must reduce its 
liability all that it possibly can, and that it cannot voluntarily waive legal 
defenses. When it voluuntarily pays more than is required, it certainly can- 
not recover from the insurance company that excess which it has gratui- 
tously. given. 

In the case of St. Louis Dressed Beef & ProVision Co. v. Maryland 
Casualty Co., 201 U. S. 173, 182, 26 Sup. Ct. 400, 404 (50 L. Ed. 712), 
where it had been claimed that the insured had paid more than was legally 
required, though in that particular case there was no proof of that fact, 
the court said: 

“We assume that the settlement was reasonable, and that the plain- 
tiff could not expect to escape at less cost by defending the suits. If this 
were otherwise no doubt the defendant woud profit by the fact. The 
defendant did not agree to repay a gratuity, or more than fairly could be 
said to have been paid upon compulsion.” 

What the Ford Hospital Company has agreed to pay, over and above 
the amount of money paid by its attorneys in the purchase of the judg- 
ment, it has done voluntarily. The promise as to such excess could not 
have been enforced, nor could the payment of the excess have been com- 
pelled by any attempted execution on the judgment. 

As a further proposition, let us look particularly to the policy, writ- 
ten by the Fidelity & Casualty Company. It contains express provisions 
calculated to protect it against just such transactions as this. In the first 
place the policy is an indemnity, not a liability, policy. It indemnifies only 
against “loss that the assured has actually sustained by the assured’s pay- 
ment in money of a final judgment rendered after a trial in a suit against 
the assured for damages.” 

The parties to the indemnity policy had the right to freedom of con- 
tract. The primary obligation of the insurance contract was to indemnify 
against insured’s “payment in money of a final judgment.” The obligation 
of that promise can neither be enlarged nor diminished by a court without 
doing violence to the rights of the parties to it. Had this been a general 
liability policy, with a primary obligation to indemnify against loss or 
liability, resulting from personal injuries, or judgments rendered against 
the insured, and then had the policy been further hedged by conditions 
which, if not complied with by insured, would release the company from 
the obligation theretofore expressly assumed, then of course the company 
might, by its action, waive or be estopped from insisting upon a compli- 
ance with those conditions, and yet be bound by its general obligation 
which it had voluntarily undertaken to perform. But I am unable to see 
how the court has a right in any case to write an entirely new obligation 
into a contract that was not originally there and nowhere voluntarily as- 
sumed by the parties. 
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The Ford Hospital Company has not paid the judgment in money. It 
has, therefore, not sustained the loss covered by the policy. It has, on the 
other hand, given a demand note which, it is quite apparent, it never ex- 
pects to be called upon to pay. Looking at the substance rather than the 
form, this is a suit primarily by the attorneys in the name of the Ford 
Hospital Company against the Fidelity & Casualty Company to recover 
moneys in satisfaction of a $5,500 judgment, which they have purchased 
for $3,500, and which judgment has never been paid in money by the Ford 
Hospital Company, the note given by it being only a promise, intended to 
be satisfied by funds to be recovered from the Fidelity & Casualty Com- 
pany. 

The specific obligation of the contract of the indemnity company is 
to reimburse the Ford Hospital Company for what it shall be compelled to 
expend in money in satisfaction of such a judgment. 

In 4 Joyce, Law of Insurance (2d Ed.) p. 4822, § 2800, it is stated: 


“A distinction exists * * * between an indemnity against loss or 
damages and an indemnity against liability for damages, and even though 
the object of both is to save insured from loss or damage the legal conse- 
queioes differ, for in the former case payment is essential, while in the 
latter it is not.” 


Where, in a policy of indemnity the obligation is to reimburse the in- 
sured for moneys actually expended, it is, by the great weight of authority, 
the settled rule that the assured cannot recover on the policy until a loss 
is sustained by way of an actual money payment. If respect is to be given 
to a contract obligation such must be the rule. Fidelity & Casualty Co. v. 
Martin, 163 Ky. 12, 173 S. W. 307, L. R. A. 1917F, 924; Elliott v. 2Ztna 
Life Ins. Co., 100 Neb. 833, 161 N. W. 579, L. R. A. 1917C, 1061. 


Though in the case of Elliott v. A2tna Life Ins. Co., supra, this court 
held that an indemnity company, under certain circumstandes, and where 
it assumed control of the defense of the case, was estopped to deny that 
the primary obligation of its contract was other than as written, the ef- 
fect of that decision at most is only to assert an exception to a well-recog- 
nized general rule, and an exception which could have no application to 
the facts in this case. 

In some cases also it has been held, and because no substantial rights 
were there invaded, that a forced sale of property of the judgment debtor 
will be considered as a payment in money, since the property is actually 
and presently appropriated by the judgment creditor, and since such prop- 
erty has a money value which may be ascertained. McBride v. A‘tna Life 
Ins. Co., 126 Ark. 528, 191 S. W. 5; Stag Mining Co. v. Missouri Fidelity 
& Casualty Co. (Mo. App.) 209 S. W. 321. 

None of these cases, seeming to qualify the rule, has any application 
here. A present promise to pay money on demand cannot, at least until 
there has been an actual appropriation of money or property by the judg- 
ment creditor, ever be considered to be a present payment in money, as 
within the meaning or spirit of those provisions found in such indemnity 
contracts. 

Judge Cornish, in his dissenting opinion in Elliott v. Ztna Life Ins. 
Co., supra, well said (100 Neb. 839, 161 N. W. 581, L. R. A. 1917C, 1061) : 


“Now, when parties have freely contracted, the court must abide by 
the terms of the contract, or tell why not; otherwise, the court makes 
the contract for the parties and becomes a legislative body. A mete in- 
equity as between the parties is not sufficient. Some ambiguity or repug- 
nancy must be shown, or that it is unconscionable, against public policy, 
or otherwise forbidden by law. Hard cases make bad law. * * * The 
insurer, on grounds of busuiness policy, may prefer to make sure that the 
money goes to the injured employee. Without the provision, it may go 
elsewhere.” 
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For the reason, then, that the note given by the Ford Hospital 
Company was not a compulsory payment as to its entirety, and since it 
Was not a payment in money, it cannot justify an action for reimburse- 
ment against the Fidelity & Casualty Company. 

It is my opinion that the action is premature and should be dismiss- 
ed. 


GREEN RIVER DISTILLING CO. v. MASSACHUSETTS BOND- 
ING & INS. CO. 
(New York Supreme Court, AppeHate Division, First Department. July 
1, 1921.) 


189 New York Supplement, 263. 


1, INSURANCE INDEMNITY POLICY TO BE CONSTRUED 
LIBERALLY IN FAVOR OF ASSURED. 
\n automobile liability policy should be construed liberally, to afford 
the assured the indemnity which he was warranted in believ'ng that he 
was obtaining thereby. 


(for other cases, see Insurance, Dec. Dig. 


2. INSURANCE—COMPANY HELD LIABLE FOR EXPENSES OF 

DEFENDING AGAINST ATTACHMENT. 

\n insurance company issuing an automobile liability policy on an 
automobile truck owned by a foreign corporation, wherein it agreed to 
“pay all costs and expenses incident to the investigation, adjustment, and 
settlement of claims, and all costs taxed against the assured in any legal 
proceedings defended by the company.” owed the duty of defending the 
issured against an attachment incident to an action for damages for 
death of pedestrian, and assured, having defended aga‘nst the attach- 
ment, Was entitled to recover the reasonable ‘and necessary expenses to 
which it was subjected. 


other cases, see Insurance, Dee. Dix. S 523.) 


\ppeal from Appellate Term, First Department. 

\etion by the Green River Distilling Company against the Mass- 
achusetts Bonding & Insurance Company. From a determination of the 
\ppellate Term (185 N. Y. Supp. 307), reversing a judgment of Munic- 
ipal Court in its favor. plaintiff appeals. Determination reversed, and 
judgment of Municipal Court affirmed. 

\rgued before Clarke, P. J., and Laughlin, Smith, Page, and Mer- 


rell, JJ 


J. G. Milburn, Jr., and Carter, Ledyard & Milburn, all_of New York 
City (Rush Taggart, Jr.. of New York City, on the brief), for appel- 
lant 

Edgar J. Treacy, of New York City, for respondent. 


LAUGHLIN, J. Plaintiff and defendant are both foreign corpora- 
tions duly authorized to do business here and each had an office in the 
city of New York for the transaction of its business. On the 21st of 
March, 1919, defendant issued an automobile liability policy on an auto- 
mobile truck owned by the plaintiff which it used in its business. On 





Misc.] Green River D’st’l’g Co. vs Mass. Bond. & Ins. Co. 513 


the 27th of June, 1919, the truck, while in use by the plaintiff, struck 
and fatally injured one Eggert, in the borough of Brooklyn. Eggert’s 
administrator brought an action in the Supreme Court in Kings county 
against the plaintiff to recover $25,000 for negligently causing the death 
of Eggert. Plaintiff duly notified defendant, and transmitted to it the 
summons and complaint as required by the policy, and, as provided in 
the policy, defendant undertook the defense of the action. Thereafter, 
and on the 21st of October, 1919, plaintiff in that action procured a 
warrant of attachment against the defendant therein on the ground that 
it was a foreign corporation and thereunder attached its funds in excess 
of $25,000. Plaintiff herein duly notified defendant of the service of 
the attachment, and transmitted to it the attachment papers, and de- 
manded that it take the necessary steps to have the attachment vacated 
or discharged. This defendant refused to do, and plaintiff employed 
counsel and moved to have the attachment vacated or reduced. The 
motion to vacate was denied, but the attachment was reduced to $12,- 
500, and was then discharged, and the property released on a_ surety 
bond procured by the plaintiff at an expense of $250 for the premium 
and the payment of $300 to the sheriff as poundage fees. Plaintiff de- 
manded that the defendant reimburse it for those items, and, on its re- 
fusal, brought this action in the Municipal Court to recover the amount, 
with interest. The issues were tried before the court without a jury, 
and the plaintiff was awarded a judgment, from which the defendant 
appealed, and the Appellate Term reversed the judgment and dismissed 
the complaint. 

\fter the attachment was thus discharged, the action in which it 
was granted was settled for $4,000, and the defendant paid $3,000 and 
plaintiff $1,000 to avoid the risk of a recovery in excess of defendant's 
indemnity hab‘lity, which was only for $5.000. By the first paragraph 
of the policy, defendant agreed to indemnify plaintiff, subject to the 
limits thereinafter specified, against less from liability imposed by law 
upon it for damages on account of bodily injuries or death accidentally 
suffered by any person or persons, other than employees of the plaintiff, 
within the United States and Canada, by reason of its ownership, main- 
tenance, or use of the automobile truck within the period specified in 
the policy. By paragraph C of the policy, in the event of a suit brought 
to enforce a claim for damages on account of an accident covered by 
the policy, plaintiff was obligated to forward to the defendant imme- 
diately “every summons or other process as soon as the same shall have 
been served,’ and defendant was obligated at its own cost, and sub- 
ject to limitations contained in paragraph L, to “defend or at its option 
settle such suit in the name and on behalf of the assured.” Paragraph 
L, among other things, limited the defendant's liability to $5,000 for 
bodily injuries to or the death of one person and further provided as 
follows: 

“In addition to the limits specified above, the company will pay all 
costs and expenses incident to the investigation, adjustment, and _ settle- 
ment of claims, and all costs taxed against the assured in any legal pro- 
ceedings defended by the company, and all interest accruing after entry 
of judgment upon such part thereof as shall not be in excess of the 
limits of the company’s liability as herein expressed resulting from claims 
upon the assured on account of bodily injuries and or death, as afore- 
said; but the assured shall not voluntarily assume any liability, nor shall 
the assured, without the written consent of the company previously 
given, incur any expense, or settle any claim, except at his own cost, or 
interfere in any negotiation for settlement, or in any legal proceeding, 
except that the assured may provide, at the company’s expense, at the 
time of the accident, such immediate surgical relief as is imperative.” 

[1, 2] It w'll be observed that, although the liability of the defend- 
ant for damages was limited, it undertook to pay all costs and expenses 
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incident to the investigation, adjustment, and settlement of claims. De- 
fendant contends that the attachment resulted from the plaintiff being 
a foreign corporation, and not from the nature of the action, and that 
therefore it was not liable for the expenses incurred by the pla‘ntiff in 
defending the attachment. Defendant, however, knew that the plaintiff 
could not be incorporated in all of the states, and is chargeable with 
knowledge when it issued the policy that in such an action in this state ’ 
an attachment might be issued. That it undertook to defend against all 
authorized proceedings in such an action is evidenced by the fact that it 
required the plaintiff to forward to it every summons or other process 
as soon as served. 

Defendant prepared the policy, and was at liberty to limit its liability 
in any manner. The policy should therefore be construed liberally, to 
afford the assured the indemnity which it was warranted in believing 
that it was obtaining thereby. Dilleber v. Home Life Ins. Co., 69 N. 
Y. 256, 25 Am. Rep. 182; Wadsworth v. Jewelers & Tradesmen’s Co., 
132 N. Y. 540, 29 N.-E. 1104; Brewster v. Empire State Surety Co., 
145 App. Div. 678, 130 N. Y. Supp. 439; Brassil v. Maryland Casualty 
Co., 210 N. Y. 235, 104 N. E. 622, L. R. A. IQISA, 029. I am of 
opinion that the fair and reasonable construction of the policy imposed 
upon the defendant the duty of defending plaintiff against the attach- 
ment, and, it having failed to perform that duty, plaintiff is entitled to 
recover the reasonable and necessary expenses to which it was subject- 
ed in conducting the defense itself. Cassidy v. Taylor, etc.. Co. 79 
App. Div. 242, 79 N. Y. Supp. 595; Holdgate v. Clark, 10 Wend. 215. 

It is further contended in behalf of the respondent that in any event 
such expenses should be apportioned between the parties in proportion 
to their respective liabilities for the amount claimed on the attachment; 
but manifestly, for the reasons already stated, that claim is untenable, 
for the policy did not contemplate any apportionment of necessary costs 
or expenses. It follows that the determination of the Appellate Term 
should be reversed, with costs, and the judgment of the Municipal 
Court affirmed, with costs. 

Determination reversed, and judgment of Municipal Court affirmed, 


with costs to plaintiff appellant in this court and in the Appellate Term. 
All concur. 


v. KROEGER BROS. (GENERAL ACCIDENT, FIRE & 
ASSUR. CORPORATION, LIMITED, OF PERTH, SCOT- 
LAND. GarNISHEE). 


(Supreme Court of Wisconsin. May 31, 1921. Dissenting opinions, July 
13, 1921, and July 14. 1921.) 


183 Northwestern Reporter, 683. 


1.,. INSURANCE—CONTRACT OF INSURANCE AGAINST LOSS 

FROM LIABILITY HELD ONE OF INDEMNITY. 

A policy insuring against loss by reason of the liability imposed upon 
assured for bodily injuries, but also providing that no action shall lie 
against the insurer unless it be brought by the assured for loss actually 
sustained and paid by him in money, etc.. is a contract of indemnity. 

(For other cases, see Insurance, Dec. Dig. § 514.) 
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2. INSURANCE— INSURER AGAINST LOSS FROM LIABILITY 
FOR INJURIES MAY PARTICIPATE IN DEFENSE OF AC- 
TION. 


A company insuring against loss by reason of liability imposed by 
law for bodily injuries may lawfully participate in the defense of ac- 
tions against assured, though the policy provides that no actien shall 
lie against it unless it be brought by the assured for loss actually sus- 
tained and paid in money. etc.. and its contract assuming such obliga- 
tion to defend an action is binding and enforceable between the parties. 

(For other cases. see Insurance, Dec. Dig. § 514%, New. vol. 11A 
Key-No. Series.) 


3. INSURANCE — AGREEMENT TO DEFEND SUITS AND RE- 
SERVATION OF RIGHT TO SETTLE HELD NOT WAIVER 
OF PROVISION AGAINST LIABILITY EXCEPT FOR LOSS 
PAID BY ASSURED. 

Where a policy insuring against loss by reason of liability for per- 
sonal injuries provides that no action shall lie against the insurer un- 
less brought by the assured for loss actually sustained and paid by him 
in money, etc., the company’s agreement to defend any action against 
the assured and pay the costs of the litigation and its reservation of the 
right to settle claims or suits is not an assumption by it of liability for 
any claim which may finally be established by judgment so as to waive 
the condition that no action can be maintained unless assured has ac- 
tually paid the loss. 


(For other cases, see Insurance, Dec. Dig. § 514.) 
Doerfler and Eschweiler, JJ., dissenting. 


Appeal from Circuit Court, Milwaukee County; E. A. Fairchild, 
Judge. 

Action by Lizzie Glatz against Kroeger Bros., with garnishment 
against the General Accident. Fire & Life Assurance Corporation, 
Limited. of Perth. Scotland. From a judgment dismissing the garnishee 
action. plaintiff appeals. Affirmed. 


The action was a garnishment in aid of execution brought by plain- 
tiff. a judgment creditor of principal defendant, against the garnishee, a 
liability insurance company. upon a policy by the terms of which plain- 
tiff claims garnishee became indebted to principal defendant upon the en- 
try of the judgment by which plaintiff became a creditor of the latter. 

Cyprian Glatz, husband of the plaintiff, was killed February 9, 
1917, in a collision between the motorcycle on which he was riding and 
the delivery truck of the principal defendant. At the time of the colli- 
sion a liability insurance policy was in force whereby garnishee defend- 
ant agreed to indemnify the assured (principal defendant) against “loss 
by reason of the liability imposed by law” upon principal defendant for 
liability in such accidents. The garnishee defendant further agreed to 
defend actions brought against the assured to establish the liabilities 
covered by the policy and to pay the costs taxed in such actions against 
the assured. Clause E of the general conditions of the policy provided 
that no action should be brought upon the policy except by the assured 
to recover for loss actually sustained and paid in money in satisfaction 
of judgment after trial of the issue. Other clauses of the policy re- 
quired notice to be given to the insurer of accidents and of claims and 
suits against the insured in respect thereto. Further provisions re- 
served to the insurer the right to control and conduct the defense of ac- 
tions against the assured, forbade the assured to make voluntary settle- 
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ments or to interfere with the conduct of the litigation, and compelled 
his co-operation and assistance in matters relating to the trial or set- 
tlement of actions. 

Plaintiff commenced an action in the circuit court for Milwaukee 
county on April 6. 1917, against the principal defendant for damages 
arising out of the death of her husband, and on May 24. 1918. a special 
verdict favorable to the plaintiff was rendered by the jury. Plaintiff's 
motion for judgment on the verdict of the jury was denied by the trial 
court on July 8, 1918. The defendant's motion to change the jury’s an- 
swer to the question of the special verdict relating to contributory negii- 
gence from “No” to “Yes” was granted, and the defendant on July 11, 
1918, was given judgment on the verdict so changed. 

On November 18, 1918, the principal defendant was adjudicated 
bankrupt in the United States District Court for the Eastern District 
of Wisconsin. On April 6, 1919, the Supreme Court reversed the judg- 
ment entered for the defendant in the trial court, and remanded the 
cause. with directions to enter judgment for the plaintiff as found by 
the jury. On May 6. 1919, judgment was entered for the plaintiff in 
accordance with the mandate of this court in the sum of $4,872.30 
damages and costs, and on June 4, 1919, judgment was entered in favor 
of the plaint'ff for $281.50, Supreme Ceurt costs. On June 25, 1919, 
the plaintiff filed her claim against the bankrupt estate of the principal 
defendant; the claim being based on the judgment heretofore entered. 

The referee in bankruptcy rejected the plaintiff's ciaim upon the 
ground that the debt at the time of the filing of the petition in bank- 
ruptcy was aif unliquidated tort claim, which had not been reduced to 
judgment and that the retroactive feature of the subsequent judgment 
was ineffective to make plaintiff's debt a provable claim. Upon appea! 
to the District Court the ruling of the referee in bankruptcy was af- 
firmed, the decision being rendered on February 2. 1920, 262 Fed. 465. 
Upon the commencement of plaintiff's action against the assured for 
damages arising out of the collision. garnishee defendant elected to and 
did take full contre! of the defense of the action, both in circuit court 
and on appeal to the Supreme Court. During the course of the pro- 
ceedings in the bankruptcy court the garnishee defendant by its attor- 
neys appeared of counsel for the trustee, filed briefs, and participated in 
oral arguments in opposition to the clatms ef plaintiff before the referee 
in bankruptcy and the judge of the District Court. 

Garnishee defendant made two offers of settlement directly to the 
plaintiff during the trial, and it ‘is conceded that it was the general 
practice of the garnishee to pay damage directly to the injured persons 
in cases where the assured was solvent. Upen the termination of the 
proceedings in federal court an execution was issued, and this garnish- 
ment commenced against the garnishee in aid thereof. 

This is an appeal from the judgment awarded dismissing the gar- 
nishee action. 


Oscar W. Kreutzer and John D. Wickhem, both of Milwaukee, for 
appellant. 
Lines, Spooner & Quarles, of Milwaukee. for respondent. 
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WOODMEN OF THE WORLD y. ALFORD et AL. 
(3 Div. 455.) 


(Supreme Court of Alabama. Dec. 16, 1920. Rehearing Denied May 5, 
1921.) 


89 Southern Reporter, 528. 


1, INSURANCE — ALLEGATION OF OWNERSHIP SUFFICIENT 

IN ACTION ON CERTIFICATE. 

A petition by beneficiaries named in certificate of insurance held to 
sufficiently allege ownership in the beneficiaries, where it alleged a pro- 
mise to pay amount of insurance to beneficiaries named in certificate, 
and that plaintiffs were such beneficiaries. 


(For other cases, see Master and Servant, Dec. Dig. § 815[1].) 


2. INSURANCE — PETITION HELD TO SHOW CERTIFICATE 

WAS IN FORCE AT DEATH OF INSURED. 

Allegation by beneficiaries named in certificate of insurance that 
“said L. A. (insured) died on, to wit, the 7th day of April, 1919, while 
such member was in good sanding, and. after the second year of his 
membership, of which defendant has had notice,’ was sufficient to show 
that certificate was in force at the time of the death of insured. 


(For other cases, see Master and Servant, Dec. Dig. § 815{1].) 


3. INSURANCE — COMPLAINT HELD TO SHOW DUTY OF 
PAYMENT OF INSURANCE UNDER MUTUAL BENEFIT 
CERTIFICATE. 

Allegations by beneficiaries named in a certificate of insurance that 
plaintiffs claimed of the defendant mutual benefit association a certain 
amount of money, and that on a certain date defendant issued certifi- 
cate of insurance upon the life of the decedent wherein it agreed to pay 
a certain amount in case of the death of insured while in good standing, 
and that the beneficiaries therein named were, by and with the consent 
of the defendant, and at the request of insured, changed from time to 
time, and by and with the consent of defendant and at the request of in- 
sured plaintiffs were named as beneficiaries therein on a certain date, 
and that insured died on a certain date while in good standing, of which 
the defendant had notice, were sufficient to place on defendant the duty 
of payment of the insurance to the plaintiff. 


(For other cases, see Mastef and Servant, Dec. Dig. § 815[1].) 


6. INSURANCE— TERMS OF POLICIES AND BY-LAWS OF 
BENEFIT SOCIETY CONSTRUED FAVORABLY TO IN- 
SURED. 

All terms and provisions of policies of insurance shall be construed 
most strongly against the insurers, and by-laws of a mutual benefit so- 
ciety shall be construed more favorably to the insured. 

(For other cases, see Master and Servant, Dec. Dig. § 718.) 

49 Vol. VIII—Comp. 
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7. INSURANCE — CONDITIONS OF CONTRACT MAY BE 
WAIVED. 
Conditions of a policy of insurance or a certificate of insurance of 
a mutual benefit society, intended for the benefit of the insurer, may be 
waived by one having authority. 


(For other cases, see Master and Servant, Dec. Dig. § 724[1].) 


8. INSURANCE — AMENDMENT AS TO INCREASED RATES 
HELD TO APPLY ONLY TO MEMBERS CHANGING OCCU- 
PATION AFTER ISSUE OF CERTIFICATE. 

An amendment of constitution and by-laws of a mutua! benefit so- 
ciety to the effect that, “if a member engages in any of the occupa- 
tions or businesses mentioned in this section, he shall within thirty days 
notify the clerk of his camp of such change of occupation,” and pay 30 
cents for each $1,000. in addition to the regular rate, held only appli- 
cable to those members who changed their occupations after the issue of 
‘heir certificates. 

(For other cases, see Master and Servant Dec. Dig. § 719[5]. 


9. INSURANCE—ONLY EXISTING LAWS OF MUTUAL BENE- 
FIT SOCIETY PRESUMED TO BE KNOWN, BUT MEMBERS 
MAY AGREE TO BE BOUND BY FUTURE LAWS. 

Only existing laws of mutual benefit society or order are presumed 
to be known, and only in reference to them is it presumed the contract 
evidenced by a beneficiary certificate was made, and though such a cor- 
poration has not the power by laws of its own enactment to disturb or 
divest rights which it has created, or impair the obligation of its con- 
tracts, or to change its responsibiht'es to its members, or to draw them 
into new and distinct relations, yet the members may contract in ref- 
erence to laws of future enactment, or may agree to be bound and af- 
fected thereby as if such laws existed at the time of entering into the 
contractual relation and may consent that such laws thereafter en- 
acted may form a part of or modify or vary the contract. 


(For other cases, see Master and Servant, Dec. Dig. § 719[1].) 


10. INSURANCE — STATUTE RELATING TO CONTRACTS 

HELD TO APPLY ONLY FROM DATE OF APPROVAL. 

Gen. Acts 1911, p. 713, § 20, forbidding a waiver of certain provi- 
sions of constitutions and by-laws of mutual benefit societies by sub- 
ordinate bodies, officers, or members thereof, has application only from 
the date of its approval, and, while a member of a society may have 
contracted prior to the passage of the act that the laws of the society 
existing at the time of the creation of the relation might be changed 
by the society at any future date, such agreement was not a contract 
for a change of organic law, and such legislative enactment shou'd not 
be given retroactive effect. 


(For other cases, see Master and Servant, Dec. Dig. § 755[2].) 


11. INSURANCE — EFFECT OF REINSTATEMENT OF MEM- 
BER OF MUTUAL BENEFIT SOCIETY WITHOUT COMPLI- 
ANCE WITH CONSTITUTION AND BY-LAWS. 

Where constitution and by-laws of mutual benefit society provided 
that a suspended member might be reinstated within 10 days of the date 
of suspension by payment of all arrearages and dues, if in good health. 
but that after the expiration of 10 days, and within 3 months of the 
date of suspension, before reinstatement should become effective, the 
suspended member must pay all arrearages and dues and deliver a writ- 
ten statement and warranty that he was in good health “and waiving all 
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right thereto if such written statement and warranty be untrue,” the 
payment by insured to the local clerk of all arrearages within 10 days 
had the prima facie effect of reinstatement, subject to be defeated by 
the plea and evidence on society’s part that at the time of payment the 
assured was not in good health, but after the expiration of 10 days the 
payment of arrearages must be accompanied by written statement of 
good health. 


(For other cases, see Master and Servant, Dec. Dig. § 761.) 


On Rehearing. 
14. INSURANCE — COUNT HELD NOT TO PRESENT ISSUES 

SOUGHT TO BE ESPECIALLY PLEADED. 

A count in an action by beneficiaries against a mutual benefit so- 
ciety under a certificate of insurance /ield not sufficiently broad to pre- 
sent issues concerning good standing of insured at the time of his death, 
sought to be especially pleaded, to which pleas demurrer was sustained. 
(For other cases, see ‘Master and Servant, Dec. Dig. § 815{1].) 











Appeal from Circuit Court, Montgomery County; Leon McCord, 
Judge. 

Action by Will Alford and others against the Woodmen of the 
World on beneficial insurance certificate. Judgment for plaintiffs. and 
defendant appeals. Reversed and remanded. 







C. H. Roquemore, of Montgomery, for appellant. 


L. A. Sanderson and Hill, Hill. Whiting & Thomas, all of Mont- 
gomery, for appellees. 


SUMMER v. NEW YORK LIFE INS. CO. (L. A. 6566.) 
(Supreme Court of California. Aug. 29, 1921.) 
200 Pacific Reporter, 621. 





2. INSURANCE — EVIDENCE OF SEASONABLE MAILING OF 
PREMIUM SUFFICIENT. 
Evidence for plaintiff in action on life policy, involving question of 
seasonable mailing of premium, /ie/d, notwithstanding that for defend- 


ant was exceedingly strong, sufficiently substantial to sustain a verdict 
for plaintiff. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


3. INSURANCE—LIFE POLICY NOT FORFEITED BY FAILURE 
TO PAY INTEREST, AS WELL AS PREMIUM, WITHIN 20 
DAYS AFTER PREMIUM IS DUE. 

Under provision of life policy declaring a premium in default if 
not paid on or before the day it falls due, but allowing a grace of a 
month, subject to an interest charge of 5 per cent. per annum, for pay- 
ment of the premium, during which time the insurance continues in 
force, the policy is not forfeited by failure to pay the interest, as well 
as the premium, during the month; interest, defined by Civ. Code, § 
1915, in view of section 1919, not being considered as part of the pre- 
mium in the absence of express agreement to that effect. 


(For other cases, see Insurance, Dec. Dig. § 360[1].) 
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In Bank. 


Appeal from Superior Court, Kern County; J. W. Mahon, Judge. 
Action by Morres Summer against the New York Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 


Meserve & Meserve and Shirley E. Meserve, both of Los Angeles, 
for appellant. 
E. A. Klein, of Bakersfield, for respondent. 


Lennon, J. Defendant appeals from a judgment entered upon ver- 
dict rendered in favor of the plaintiff. The suit is brought upon a life 
insurance pol‘cy whereby the defendant corporation, New York Life In- 
surance Company, insured p‘aintiff, Morres Summer, and his wife, Sadie 
Summer, jointly, in the sum ef $2,000, payab'e to the survivor upon 
proof of the death of either. Sadie Summer died on October 15, 1918, 
and plaintiff claims that he is entitled to the $2,000. 

By the terms of the policy the insured agreed to pay $17.92 by way 
of premium, said sum to be paid quarterly in. advance, commencing 
December 10, 1917, and the present controversy is concerned with the 
question as to whether plaintiff performed this particular prerequisite 
to the collection of insurance. The policy of insurance provided, in ef- 
fect, that, upon the failure to pay a premium on the date when it be- 
came due, the policy was to continue in force during a definite period 
of grace, upon the expiration of which without payment being made 
the policy should become inoperative. The clause which deals with the 
period of grace is in the following words: 

“If any premium is not paid on or before the day it falls due the 
policy holder is in default; but a grace of one month (not less than 
thirty days) subject to an interest charge of 5 per cent. per annum will 
be allowed for the payment of every premium after the first, during 
which time the insurance continues in force. If death occurs within the 
period of grace the unpaid premium for the then current insurance 
year will be deducted from the amount payable hereunder.” 

It is conceded by both parties that, up to September 10, 1918, plain- 
tiff made all required payments, but the premium due on that date, to 
cover the three ensuing months, was not paid or tendered until some 
time during the month of October, 1918. Defendant contends that the 
check for the premium due September 10, 1918, was not mailed until 
after October 10, the day upon which the period of grace expired, and 
that, as a consequence, the policy was forfeited, and had ceased to ope- 
rate at the time of the death of Sadie Summer on October 15. Prac- 
tically all of the evidence adduced upon the trial of the case pertained 
to this issue. 

It was customary for the defendant insurance company to send 
plaintiff a notice when the premium became due, and to inclose with the 
notice a self-addressed envelope. In the inclosed envelope plaintiff, in 
turn, mailed to defendant a check for the amount of the premium, re- 
ceiving no receipt other than the canceled check. Plaintiff testified that 
he received a notice that a payment of premium was due September 10, 
1918, and that, on the afternoon of October 4, 1918, he mailed a check 
for the sum of $17.92 in one of defendant's self-addressed envelopes. A 
canceled check to the order of the insurance company for that amount, 
signed by plaintiff, and bearing date October 4, 1918, was introduced in 
evdence and identified by plaintiff as the one mailed by him. Plaintiff 
further testified that, late in the afternoon of October 15, 1918, shortly 
after the death of his wife, he went to the place of business of a friend 
and stated that his wife had died. The bookkeeper at that place (who 
died before this case came to trial) had previously written checks in 
favor of the insurance company for plaintiff, including the cne dated 
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October 4. Upon hearing that plaintiff's wife had died, the bookkeeper 
informed plaintiff that he must notify the insurance company of that fact. 
Plaintiff asked the bookkeeper to write the notification, took the letter 
written at his request, and went home and placed it in one of defendant’s 
envelopes, which he deposited in the same mail box in which he had 
mailed the check of October 4. This, in brief, is the plaintiff's case. 


It is defendant’s theory that the envelope mailed by plaintiff on the 
afternoon of October 15 contained the check dated October 4, and not 
the information concerning the wife’s death. In support of this theory, 
the cashier of defendant’s branch office at Los Angeles, who stated that 
he was in charge of all correspondence, testified that the check above 
mentioned was received at defendant’s Los Angeles office on October 16, 
1918, in an envelope postmarked “Bakersfield, October 15, 7 p. m. 1918,” 
which was introduced in evidence. He also testified that the first no- 
tice of the death of Sadie Summer which reached his office was con- 
tained in a letter from plaintiff's attorney, dated October 25, 1918, and 
received October 26, 1918. Several letters were admitted in evidence in 
behalf of defendant. 

[1, 2] Defendant contends that the verdict of the jury in plain- 
tiffs favor rests upon a finding that the check was mailed prior to 
October 10, 1918, and that the preponderance of the evidence is against 
such a finding. Since a considerable portion of the evidence consists of 
written instruments, it is urged that this court is in as good a position 
as the jury to pass upon the weight of the evidence. When analyzed, 
however, it is apparent that the verdict of the jury necessitated a weigh- 
ing of the conflicting testimony of different witnesses and a determina- 
tion of the degree of credence to be accorded each which cannot be 
disturbed on appeal. The only material evidence in plaintiff's favor 
was plaintiff's testimony and the canceled check. Opposed to this evi- 
dence was the testimony of the cashier of defendant’s Los Angeles of- 
fice and of a postmaster, together with certain written instruments. 
We are of the opinion that the written evidence, while it tended to con- 
tradict the plaintiff's testimony, did not so corroborate the testimony of 
defendant's witnesses as to conclusively contradict plaintiff's testimony 
or impair it to such an extent as to compel the conclusion that a finding 
based thereon was due to prejudice against the defendant, rather than 
credence of the plaintiff. Thus, the letter written to the insurance com- 
pany by plaintiff's attorney on October 25, 1918, reads as follows: 


“This is to advise you that the insured, Sadie Summer. died, and 
her husband, Morres Summer, has requested me to so inform you of 
that fact and ask you to mail me the necessary papers to sign to estab- 
lish the proof of death.” 

3y this letter defendant sought to disprove plaintiff's statement that 
the envelope mailed by him on October 15, 1918, contained a notice to 
the company of his wife’s death. It does not necessarily follow from 
the wording above quoted that the letter of October 25, 1918, contained 
the first notification of death. Inasmuch as this was the first appear- 
ance of plaintiff’s attorney in the matter, it was not unnatural for him, 
in his capacity of attorney, to open the correspondence with a formal 
notice of death and application for papers necessary in the establish- 
ment of the proof od death, regardless of whether or not plaintiff 
himself had previously notified the company. In fact, it would seem 
that this communication was intended primarily as a notification that 
plaintiff had requested his attorney to act for him in attempting to col- 
lect the insurance. A letter from the insurance company to plaintiff 
dated October 21, 1918, was introduced for the purpose of showing that 
the company had received no notice of death up to that date, and that 
the check was received after October 10. In this letter defendant's 
agent acknowledged receipt of plaintiff's check, and stated that, as it 
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had been remitted after the policy had lapsed, it would be necessary for 
plaintiff and his wife to sign the inclosed application for reinstatement. 
This letter is, however, not conclusive against the plaintiff. At the time 
the letter was written by defendant's agent, plaintiff's letter of October 
15, containing the notice of death, may have been misplaced, or defend- 
ant’s agent may have overlooked, or for some reason have been un- 
aware of, the notice of death. These inferences the jury was entitled 
to draw. 

Perhaps the strongest evidence in defendant’s favor is the testi- 
mony of the postmaster to the effect that a letter deposited in the mail 
box mentioned by plaintiff after 3 o'clock in the afternoon of October 
15, 1918, would, in all probability, bear the postmark “9 p. m.,” instead 
of “7 p. m.,’ which was the hour stamped on the envelope mailed by 
plaintiff. Relying upon this testimony, defendant claims the envelope 
mailed October 15 must have been posted before 3 o'clock and therefore 
could not have contained notice of the death of Sadie Summer, which, 
according to the testimony of plaintiff, occurred about 4 o'clock. In- 
asmuch as plaintiff is not an educated man, nor thoroughly familiar 
with the English language, the jury may have concluded that he became 
confused in attempting to remember and state the exact hour of his 
wife’s death and the precise moment of his arrival at the mail box. 
While we consider the evidence in defendant's behalf exceedingly strong, 
we nevertheless find that the evidence in support of plaintiff's case ‘is 
sufficiently substantial to raise a conflict and sustain a verdict in his 
favor. 

[3] Assuming the check to have been mailed on October 4, defend- 
ant contends that plaintiff failed to make payment as required by the 
policy. It will be noted that the policy provides for an interest charge 
on the premium, at the rate of 5 per cent. per annum, during the month 
of grace after the premium has become due. Plaintiff's check of Octo- 
ber 4 was for $17.92, the amount of the quarterly premium. The inter- 
est thereon for the 24 days of grace was never requested by defendant 
nor paid by plaintiff. Defendant directs attention to this omission on 
plaintiff's part, claiming that it was essential to the cont'nuance of the 
policy that the interest, as well as the premium, should be paid before 
the expiration of the period of grace. 

Unless clearly justified by the language of the contract, we cannot 
hold the parties to have contracted that a policy carrying a quarterly 
premium of $17.92 should be forfeited upon a failure to pay a sum 
which, in this case, was less than 6 cents and which could, in no event, 
have amounted to more than 7 cents. That the defendant did not con- 
sider the policy as so providing is evidenced to some extent by previous 
conduct. For instance, the premium due June 10, 1918, was paid on 
June 24, 1918, and, a'though no interest was paid for the 2 weeks’ de- 
lay, none was demanded, and the pclicy was not considered as for- 
feited. 

“Provisions in an insurance policy are always construed so as to 
prevent a forfeiture, if the language will reasonably permit such a con- 
struction.” O’Neill v. Caledonian Ins. Co., 166 Cal. 310, 315. 135 Pac. 
1121, 1123; Welch v. British American, etc.. Co., 148 Cal. 223, 82 Pac. 
964, 113 Am. St. Rep. 223, 7 Ann. Cas. 396. 

The policy provides: 

“A grace of one month (not less than thirty days), subject to an 
interest charge of 5 per cent. per annum will be allowed for the pay- 
ment of every premium after the first, during which time the ‘insurance 
continues in force.” 


“Interest is the compensation allowed by law or fixed by the par- 


ties for the use, or forbearance, or detention of money.” Civ. Code, § 
1915, 
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It cannot be considered a part of the principal, or basic fund, un- 
less the parties expressly agree to do so (Civ. Code, § 1919), and, since 
there is no such agreement in the instant case, the words “premium” 
and “interest,” appearing in the above quotation, must be regared as 
separate and distinct terms. While it is clearly intended that the policy 
shall lapse upon the failure to pay the premium within the month of 
grace, no such intent is manifest in the event of a failure to pay inter- 
est. Assuming that the interest may be regarded as due and payable at 
the same time as the premium on which it is charged, it does not fol- 
low that the provision with respect to forfeiture attaching to the fail- 
ure to pay the premium within the month of grace attaches likewise, 
to the omission to pay the interest when due. The grace of one month 
is allowed for the payment of the “premium” and, in the absence of 
a more specific provision concerning the acts required of the defaulting 
policy holder during the time the insurance continues in force, there 
is a natural implication that the payment of the premium within the 
period of grace will prevent a lapse of the policy. Since reason does 
not require that the language of the policy be construed as prescribing 
a forfeiture upon failure to pay interest within the month of grace, it 
will not be accorded that interpretation. 


Upon the record before us, it must be held that there was no lapse 
of the policy prior to the death of the insured. The judgment in favor 
of plaintiff is therefore affirmed. 


We concur: Shaw, J.; Sloane, J.; Shurtleff, J.; Lawlor, J.; Wil- 
bur, J. 


LESSER v. NEW YORK LIFE INS. CO. (Civ. 3831.) 
(District Court of Appeal, First District, Division 2. California. June 
17, 1921. Hearing Denied by Supreme Court Aug. 15, 1921.) 

200 Pacific Reporter, 22. 


4. INSURANCE — PROOFS OF LOSS HELD SUFFICIENT UN- 

DER LIFE POLICY. 

Where insured disappeared while on bathing beach, proofs of loss 
as required by policy were sufficient where beneficiary submitted numer- 
ous affidavits setting forth the facts constituting circumstantial evidence 
of the death, which facts later she showed to the trial court, which ruled 
that they were sufficient evidence of death. 


(For other cases, see Insurance, Dec. Dig. § 543.) 


Appeal from Superior Court, Los Angeles County; Frederick W. 
Houser, Judge. 


Action by Alice Lesser against the New York Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 


Meserve & Meserve, of Los Angeles, for appellant. 
J. F. Clark and W. R. Law, both of Los Angeles, for respondent. 
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MODERN WOODMEN OF AMERICA vy. WHITE. *(No. 9818.) 
(Supreme Court of Colorado. June 6, 1921.) 
199 Pacific Reporter, 965. 


2. INSURANCE — BY-LAW PROVIDING DISAPPEARANCE NO 

PRESUMPTION OF DEATH UNREASONABLE AND INAP- 

PLICABLE TO EXISTING CERTIFICATE. 

A by-law providing that disappearance of a member should raise no 
presumption of death was unreasonable and inapplicable to a fraternal 
benefit certificate previously issued, although the certificate provided that 
the member should be bound by all future changes in the by-laws, not- 
withstanding Sess. Laws 1911, p. 425, § 8. 

(For other cases, see Insurance, Dec. Dig. § 719[1].) 


En Bane. 

Error to District Court, Morgan County; L. C. Stephenson, Judge. 

Action by Myrtle May White against the Modern Woodmen of 
America. Judgment for p'aintiff, and defendant brings error. Affirmed. 


Walter S. Coen, of Ft. Morgan, and Truman Plantz and Geo. G. 
Perrin, both of Rock Island. Ill., for plaintiff in error. 

Leonard Anderson, of Brush, and Allen & Webster, of Denver, for 
defendant in error. 


COLUMBIAN CIRCLE v. MUDRA Er At. 
KROUPA v. MUDRA. (No. 13949.) 


(Supreme Court of Illinois. June 22, 1921. Rehearing Denied Oct. 7 
1921.) 


132 Northeastern Reporter, 213. 


1. INSURANCE — ASSURED MAY NOT CHANGE BENEFICIA- 
RIES WITHOUT CONSENT OF PARTY HAVING BENEFI- 
CIAL INTEREST THROUGH PAYMENT OF PREMIUMS. 
Where assured agreed with his wife that she should receive the 

beneficial interest in the certificate of insurance upon and by reason of 

payments by her of the premiums, such contract was b‘nding on the as- 
sured and deprived him of the right to change the beneficiary without 
her consent. 

(For other cases, see Insurance, Dec. Dig. § 782.) 


2. INSURANCE — CHANGING BENEFICIARY WITHOUT CON- 
SENT OF PARTY ACQUIRING BENEFICIAL INTEREST BY 
PAYMENT OF PREMIUMS IS A FRAUD ON THE LATTER. 
Where assured made his wife beneficiary and delivered certificate 

to her, agreeing that she should have the benefit of the insurance and 

pay the premiums, which she did, and he falsely represented to the local 
lodge secretary that the certificate was lost and had a new one issued, 
changing the beneficiary without her consent, such change was a fraud 
upon her equitable rights in the insurance certificate. 

(For other cases, see Insurance, Dec. Dig. § 782.) 
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3. INSURANCE — EVIDENCE HELD TO ESTABLISH AGREE- 
MENT BETWEEN ASSURED AND HIS WIFE AS BENEFI- 
CIARY THAT SHE PAY PREMIUMS AND RECEIVE BENE- 
FITS. 


In an action to determine beneficiaries, where assured made his 
wife beneficiary in the first certificate, which he delivered to her, and 
subsequently represented to the local lodge secretary that the certificate 
was lost and secured a new one making other parties beneficiaries, evi- 
dence held to establish an agreement by which she was to pay the pre- 
miums and receive the benefits. 


(For other cases, see Insurance, Dec. Dig. § 819[1].) 


Appeal from Second Branch Appellate Court, First District, on ap- 
peal from Superior Court, Cook County; Denis E. Sullivan, Judge. 

Action by the Columbian Circle, a beneficial insurance association, 
against Anna Mudra and others, interpleading the defendants, to de- 
termine rights of beneficiaries, and a decree therein was on review af- 
firmed by the Appellate Court, and, a certificate of importance be'ng 
granted, the cause comes on the appeal of Joseph K. Kroupa. Judgment 
affirmed. 


Edward J. Smejkal and Joseph Z. Klenha, both of Chicago, for ap- 
pellant. 

Lighthall, Dankowski & Carlson, of Chicago (C. Oscar Carlson, of 
Chicago, of counsel), for appellee. 


KRIBS v. UNITED ORDER OF FORESTERS. (No. 17055.) 


(St. Louis Court of Appeals. Missouri. Feb. 8, 1921. Rehearing Denied 
July 15, 1921.) 


233 Southwestern Reporter, 89. 


1. INSURANCE—CERTIFICATE ISSUED BY FOREIGN INSUR- 
ANCE COMPANY HELD ASSESSMENT INSURANCE CON- 
TRACT. 

Though insurer was a foreign fraternal order authorized to do busi- 
ness within the state, certificates issued by it, whereby it agreed to pay 
on'y the amount realized from one assessment on its members holding 
certificates of that class, where contracts of insurance on the assessment 
plan within Rev. St. 1919, § 6155, requiring such certificates to specify 
the exact amount which the insurer thereby promises to pay, so that in- 
surer is liable for the face of the certificates, though it exceeded the 
amount realized from one assessment. 

(For other cases, see Insurance, Dec. Dig. § 687.) 


2. INSURANCE — MISREPRESENTATIONS NO DEFENSE TO 
ASSESSMENT CONTRACT INSURANCE UNLESS PREM- 
IUMS ARE RETURNED. 

Rev. St. 1919, § 6145, prohibiting the defense of misrepresentat‘ons 
in obtaining the insurance unless insurer returns or tenders the premiums 
received, applies to a contract of assessment insurance issued by a for- 
eign fraternal benefit society, in view of section 6164. 

(For other cases, see Insurance, Dec. Dig. § 724[2].) 
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On Motion for Rehearing. 

4. INSURANCE — .FRATERNAL BENEFIT SOCIETY ASSESS- 
MENT CONTRACT IS SUBJECT TO REQUIREMENT OF RE- 
TURN PREMIUMS BEFORE ALLEGING MISREPRESENTA- 
TIONS. 

Though fraternal beneficiary associations are exempted from provi- 
sions of Rev. St. 1919, § 6145, requiring return of premiums as a con- 
dition precedent to defending for misrepresentations in procuring the 
insurance, such associations are subject to that section with reference 
to certificates of assessment insurance issued by them. 

(lor other cases, see Insurance, Dec. Dig. § 688.) 


Appeal from St. Louis Circuit Court; Kent K. Koerner, Judge. 
“Not to be officially published.” 


Action by Henry Kribs against the United Order of Foresters. 
Judgment for the plaintiff, and defendant appealed to the Supreme 
Court, which transferred the cause to the Court of Appea's (222 S. W. 
1005). Affirmed. 


Douglas W. Robert, of St. Louis for appellant. 


Conrad Paeben, of St. Louis (James T. Roberts of St. Louis. of 
counsel), for respondent. 


WILLIAMS v. METROPOLITAN LIFE INS. CO. (No. 16688.) 
(St. Louis Court of Appeals. Missouri.: June 29, 1921.) 
233 Southwestern Reporter, 248. 


1. INSURANCE — WHERE INSURER FAILED TO ACT UNDER 
FACILITY OF PAYMENT CLAUSE, BENEFICIARY’S. AS- 
SIGNEE POSSESSING POLICY AND RECEIPT BOOK 
COULD SUE TO MAINTAIN ACTION. 

Where defendant insurer failed to exercise its option under the 
facility of payment clause, and the plaintiff was the assignee of the 
named beneficiary and legally in possession of the policy and receipt 
book, plaintiff had a legal right to and was the proper party to sue on 
the policy. 

(For other cases, see Insurance, Dec. Dig. § 624[4].) 


2. INSURANCE — INSURER, NOT HAVING AVAILED OF THE 
FACILITY OF PAYMENT CLAUSE, MAY NOT DISPUTE 
RIGHT OF RECOVERY OF THE BENEFICIARY’S ASSI- 
GNEE. 

Defendant insurer, not haing availed itself of the facility of pay- 
ment clause by producing a receipt signed by any one of those persons 
which would have made it conclusive evidence that the policy had been 
satisfied, is in no position to deny or dispute the right of recovery of 
the assignee of the beneficiary named in the policy. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 


Appeal from St. Louis Circuit Court; George H. Shields, Judge. 
“Not to be officially published.” 
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__ Action by Lee S. Williams against the Metropolitan Life Insurance 
Company. Judgment for plaintiff, and the defendant appeals. Affirmed. 


Fordyce. Holliday & White, of St. Louis, for appe'lant. 
James J. O’Donohoe, of St. Louis, for respondent. 


Nipper, C. This is an action to recover on what is commonly called 
an industria! insurance policy with a “facility of payment” clause. Plain- 
tiff recovered, as the amount due under the policy with interest and 
damages, $117.42, and $100. attorney’s fees for vexatious delay. William 
Crook, father of deceased, was named as beneficiary in the policy. Im- 
mediately after the death of the son, the father assigned the policy to 
the plaintiff. in part payment of funeral expenses of deceased. 

The policy provides: 

“In consideration of the payment of the premium mentioned in the 
schedu'e below, on or before each Monday. doth hereby agree, subject 
to the condit‘ens below and on page 2 hereof, each of which is hereby 
made a part of this contract and contracted by the assured to be a part 
hereof, and with the privileges and concessions to policy holders on page 
2 hereof, which are hereby made part of this contract, to pay as an en- 
dowment, to the insured named below, on the afiniversary of this policy 
next after he or she shall have passed the age of 79 years, upon sur 
render of this policy and al] receipt books, the amount stipulated in said 
schedule; and doth further agree, subject to the conditions aforesaid, 
if the insured shall die prior to the date of the maturity of the endow- 
ment, to pay upon receipt of proofs of the death of the insured made 
in the manner, to the extent and upon the blanks required herein, and 
upon surrender of this policy and all receipt books, the amount stipulated 
in said schedule.” 

Then follows the facility of payment clause which provides that, in 
case of such prior death of the insured, the company may pay the 
amount due to e‘ther the beneficiary named, cr to the executor or ad- 
ministrator, husband or wife, or to certain relatives, or to any other 
person appearing to be equitably entitled to the same by reason of hav- 
ing incurred expense on behalf of the insured, or for his or he, burial. 
It is also provided that the production of a receipt signed by e‘ther of 
said persons shall be conclusive evidence that all claims under the po!- 
icy have been satisfied. Then follows: ‘Name of beneficiary and re- 
lationship to the insured, William Crook, father.” 

The defendant introduced no evidence, but stood upon its demur- 
rer. 

The contention of appellant on this appeal is: (1) That under the 
facility of payment provision of the policy in suit no ‘right of action was 
vested in p'aintiff; (2) error in allowing penalty for vexatious refusal 
to pay. 

It will be noted that, while the policy provides the payment of cer- 
tain designated amounts, it does not specifically direct that the amount 
due, or which may become due, shall be paid to the beneficiary, but pro- 
vides that the company may pay the amount to either of the persons 
named in the facility of payment clause. 

Defendant in its printed argument before this court says: 

“The policy in suit does not obligate the insurer to pay its proceeds 
exclusively to any named person or persons. The named beneficiary oc- 
cupies precisely the same relation to the insurer as the executor or ad- 
ministrator of the insured, or as any other person falling within the 
classes designated in the facility of payment clause.” 

The position of appellant here is entirely inconsistent w‘th the posi- 
tion it took in the court below, for we find among defendant’s refused 
instructions a request that the court instruct the jury: 
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“That as a matter of law the policy offered in evidence provides 
that the defendant will pay the amount stipulated therein to William 
Crook, father, as beneficiary, upon receipt of proofs of death,” etc. 

Defendant tried the case in the court below upon the theory that 
William Crook was the regular beneficiary, to whom payment must be 
made, but that the assignment was void and did not vest any right of 
action in plaintiff. In its brief in this court it concedes that the rule 
against assignment of an insurance policy does not apply to a claim 
arising after loss or maturity of the policy. 14 R. C. L. § 182; Floyd 
v. Insurance Co., 72 Mo. App. 455. 

While, as stated, this policy does not state specifically that the 
amount due shall be paid to the named beneticiary, it does, however, 
provide that the amount is to be paid, and names William Crook as 
beneficiary on the face of the policy. 

In Golden v. Metropolitan Life Insurance Co., 35 App. Div. 569, 55 
N. Y. Supp. 143, it was held that a beneficiary named in the application 
which was made a part of the policy, was entitled to the benefit as 
against insured’s executor, even though no beneficiary was named in the 
body of the policy. 

[1] The right granted defendant under the terms of this policy to 
exercise its option in the matter. of payment under certain conditions 
cannot be used to defeat the purpose of the insurance, or to entirely 
escape the payment of its obligation. We think that, under a fair and 
proper construction of the terms of this contract, defendant is required 
to pay the amount due to the beneficiary named in the policy. The de- 
fendant having failed to exercise the option granted it under the facility 
of payment clause, and the plaintiff being the assignee of the named and 
designated beneficiary and legally in possession of the policy and the 
receipt book, had a legal right to, and was the proper person under such 
circumstances, to maintain this action. 

[2] While the policy provides that payment may be made to certain 
others than the beneficiary, and the production of a receipt s‘gned by 
any one of these persons shall be conciusive evidence that all claims 
under the policy have been satisfied, yet defendant has paid no one men- 
tioged i the facility of payment clause, produced no receipt. and is cer- 
tainly in no position, and never has been, so far as this record discloses, 
to deny or dispute the right of recovery to the assignee of the benefi- 
ciary named in the policy. 

We are also of the opinion that the court committed no error in 
submitting the question of damages and attorney's fees to the jury. 
Keller v. Insurance Co., 198 Mo. 440, 95 S. W. 903; Young v. Insur- 
ance Co., 269 Mo. 1, 187 S. W. 856; Barber v. Insurance Co., 279 Mo. 
316, 214 S. W. 207; Fay v. Insurance Co., 268 Mo. 373, 187 S. W. 861. 

The Commissioner recommends that the judgment be affirmed. 


Per CuriAM. The foregoing opinion of Nipper, C., is adopted as 
the opinion of the court. 
The judgment of the circuit court is accordingly affirmed. 


Allen, P. J., and Becker and Daues, JJ., concur. 
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BULTRALIK v. METROPOLITAN LIFE INS. CO. (No. 16526.) 
(St. Louis Court of Appeals. Missouri. July 20, 1921.) 
233 Southwestern Reporter, 250. 


3. INSURANCE—ADMISSIONS IN PROOFS OF DEATH AS TO 
INSURED’S ILL HEALTH AT TIME POLICY ISSUED NOT 
CONCLUSIVE AS TO WHETHER SUCH CONDITION CON- 
TRIBUTED TO HER DEATH. 


In view of Rev. St. 1919, § 6142, providing that misrepresentations 
in an application for life insurance are not to be deemed materia! or to 
render the policy void, unless the matter misrepresented actually contri- 
buted to the death of the insured, and that whether it so contributed is 
for the jury, though the proofs of death furnished by the benefic‘ary 
of a life policy gave diabetes as the cause of death and stated she had 
suffered therefrom for a year, whereas the policy had been issued with- 
in less than such period on an application representing that she was in 
good health where statements of physicians who attended insured dur- 
ing her last illness differed as to whether she was so afflicted, one of 
such physicians’ testimony at the trial differed from his statement as to 
the length of time during which he attended the insured, and defendant’s 
medical examiner’s report at the time of the application was that she 
was free from disease, such admissions in the proofs were not con- 
clusive as to whether the condition of insured’s health at the time the 
policy was issued contributed to her death; this being a question of fact 
to be determined by the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[7].) 


Appeal from St. Louis Circuit Court; Fred L. English. Judge. 

“Not to be officially published.” 

Action by Frank Bultralik against the Metropolitan Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. . Affirmed. 


Fordyce, Holliday & White, of St. Louis, for appellant. 
James J. O’Donohoe, of St. Louis, for respondent. 


BRUERE, C. This is an action on a policy of life insurance for $500. 
The policy was issued by the defendant insurance company, on the 14th 
day of May, 1915, upon the life of one Frances Bultralik, plaintiff’s 
wife, wherein the plaintiff is named as beneficiary. The insured died 
on July 1, 1915. ‘ 

The suit was commenced in a justice of the peace court, in the city 
of St. Louis, Mo., and transferred on appeal to the circuit court. The 
cause was tried before the court and jury and resulted in a verdict in 
favor of the plaintiff. From a judgment entered on the verdict the de- 
fendant prosecutes this appeal. 

The plaintiff, to sustain his cause of action, introduced the policy 
sued upon, the admission of defendant that the premium thereunder was 
paid, and proved the death of the assured and defendant’s refusal to 
pay the policy. 

The defendant filed no answer in the case, but disclaimed all lia- 
bility under said policy, on the ground of misrepresentation in the appli- 
cation concerning the health of the insured. To sustain its defense the 
defendant put in evidence the proofs of death furnished by the plaintiff 
to the defendant under the policy. Said proofs of death contained a 
statement, made by the plaintiff, wherein he stated that the insured died 
of diabetes and that the duration of her last illness was one year. 
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Attached to the proofs of death are the statements of Dr. Denison 
and Dr. Dern, who both treated the insured during her last illness. The 
statements are made up of questions and answers. The following ap- 
pears in Dr. Denison’s statement: 

“Q. Cause of death? <A. Diabetes. 

“Q. How long had deceased been ill when you were called to attend? 
A. One year. 

“Q. For what disease or diseases have you at any time attended de- 
ceased prior to last illness, and what was their duration? A. Nothing. 

“Q. Was deceased afflicted with any infirmity, deformity, or chronic 
disease? If so, please specify. A. No. 

“Q. Was deceased ever treated by any other physician or at any 
hospital or other institution prior to, during or subsequent to your at- 
tendance? If so, please specify. A. Don’t know.” 

His statement further contains a certificate reciting that he attend- 
ed the deceased from June 10, 1914, to July 1, 1915. 

Dr. Dern’s statement contains the following answers to the follow- 
ing questions: 

“Q. Cause of death? A. Diabetes. 

“QO. How long had deceased been ill when you were called to at- 
tend? A. More than one year. 

“Q. For what disease or diseases have you at any time attended 
deceased prior to Jast illness, and what was their duration? A. None. 

“Q. Was deceased afflicted with any infirmity, deformity, or chronic 
disease? If so. please specify. A. Yes. Diabetes. 

“Q. Was deceased ever treated by any other physician or at any 
hospital or other institution prior to. during or subsequent to your at- 
tendance? If so, please specify. A. Yes, Hanneman. Dispensary. Dr. 
Denison, Garfield Blvd.” 

Dr. Dern further stated therein that he attended deceased from 
June 30, 1915, to July 1, 1915. 

Defendant a!'so introduced in evidence a statement made by the 
plaintiff and attached to the proofs of death, filed with the defendant 
insurance company under another policy issued on the life of deceased. 
In this statement plaintiff also states that the cause of deceased’s death 
was diabetes and that the duration of her last sickness was one year. 

Dr. Denison also testified as a witness for the defendant. He tes- 
tified that he had treated the deceased for diabetes, from September, 
1914, up to the time of her death, and that in his opinion the disease 
was fatal when she first came to him for treatment. Several other 
witnesses testified for the defendant. Their testimony tended to prove 
that the deceased was sick and under medical treatment for about a 
year prior to her death. 

Defendant put in evidence the application,.dated May 12. 1915, for 
the policy in suit. In it the insured stated that she was in sound health 
and had never suffered from diabetes. In connection with and attach- 
to this application the defendant also introduced the report of Dr. O. H. 
Donaldson, its examining physician. Said report supports the state- 
ments made by the deceased in her application. Dr. Donaldson states 
therein that he examined the insured, on said 12th day of May, 1915, 
and found her organs of respiration normal, her heart action uniform, 
her liver, stomach, intestines, blood vessels, and urinary organs free 
from disease. and that the insured was in sound health. The report 
concludes with a recommendation that said life be accepted at first- 
class rates. The report provides that lives accepted at first-class rates 
should be unexceptionable lives, and lives accepted at second-class rates 
should be lives in which the unfavorable circumstances are very slight. 


Defendant admitted at the trial that no part of the proofs of death. 
except the signature, was in the handwriting of the plaintiff. Regarding 
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said proofs of death. the plaintiff testified that he did not tell defend- 
ant’s agent, who prepared them, that the insured had been ill for the 
duration of one year. Plaintiff further testified that he did not know 
what disease the insured died of and denied telling said agent that the 
insured had died of diabetes. 

At the close of all the evidence the defendant asked a peremptory 
instruction in the nature of a demurrer to the evidence, which the court 
refused to give. Counsel for defendant earnestly urge that said instruc- 
tion should have been given. They argue that plaintiff cannot recover 
in this suit because of the admissions against interest contained in the 
proofs of death made by plaintiff. They contend that these admissions 
stand .uncontradicted and completely destroy plaintiff's prima facie case. 


[1] Admissions contained in the proofs of death, furnished by a 
beneficiary under a policy of insurance, are not to be regarded as con- 
clusive against him, where there is evidence introduced, tending to show 
that they were erroneously made, or tending to explain, repel, or con- 
tradict them or tending to impair their force and effect. 

[2] It cannot be said that the admissions contained in the proofs 
of death, furnished by the plaintiff. stand wholly unexplained and un- 
contradicted. The recitals in the proofs of death, made by Dr. Denison 
and Dr. Dern, differ on the question whether cr not the insured was 
afflicted with an infirmity or chronic disease. Dr. Denison gave it as 
his opinion that she was not so afflicted. Dr. Dern’s opinion was to the 
contrary. Again, Dr. Denison’s statement, filed with the proofs of 
death, is at variance with his testimony given on the witness stand. On 
the former occasion Dr. Denison stated that he had not at any time 
attended deceased prior to her last illness; on the witness stand he 
stated that he had treated her from September, 1914, up to the time of 
her death. 

Moreover, the report of defendant’s own medical examiner contra- 
dicts the truth of said admissions. Said physician stated therein that he 
made a thorough examination of the insured at the time the insurance 
was effected and found her absolutely free from disease and in excel- 
lent health. If these statements in said report are true, then it follows 
that the recitals made by plaintiff in the proofs of death, concerning the 
health of the insured, were erroneously made. 

[3] Under the provisions of section 6142, Revised Statutes of Mis- 
souri 1919, the misrepresentations complained of are not to be deemed 
material and are not to render the policy void. unless the matter mis- 
represented actually contributed to the death of the insured, and wheth- 
er it so contributed is a question for the jury. 

In the case of Bruck v. Life Ins. Co.. 194 Mo. App. loc. cit. 538, 185 
S. W. 753, loc. cit. 755, this court, in passing on the question under 
consideration, says: 

“In no event can an admission of this character be conclusive aga‘nst 
the plaintiff, as a matter of law, thereby in effect taking the case out 
of the operation of the statute, supra, unless it be in a case where noth- 
ing whatsoever appears in evidence tending in any way to explain or 
contradict the admission or impair the force and effect thereof.” 

In view of the evidence in th’s case and the provisions of the stat- 
ute. supra, the recitals contained in the proofs of death submitted by 
the plaintiff cannot be regarded as conclusive on the question whether 
or not the condition of the health of the insured at the time the policy 
was issued contributed to her death; this was a question of fact to be 
determined by the jury. Bruck v. Life Ins. Co., supra; Hicks v. Life 
Ins. Co., 196 Mo. App. 171, 190 S. W. 661; Clarkston v. Met. Life Ins. 
Co., 190 Mo. App. 624, 176 S. W. 437; Keller v. Home Life Ins. Co.. 
198 Mo. 440, 95 S. W. 903; Conner v. Association, 171 Mo. App. 364, 
157 S. W. 814; Coscarella v. Insurance Co., 175 Mo. App. 130, 157 S. 
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W. 873; Roede] v. Insurance Co., 176 Mo. App. 584, 160 S. W. 44; 
Tuepker v. Southern Camp, W. O. W.. 226 S. W. loc. cit. 1004; West 
v. National Council Knights and Ladies of Security, 221 S. W. 391. 

[4] It is urged that the trial court committed prejudicial error 
against defendant by admitting, over objection, evidence of the existence 
of the policies and collections of premiums on them, and evidence that 
the defendant solicited the insurance in suit. 

Regarding this contention the record shows that evidence of the ex- 
istence of other policies and collections of premiums on them was exclud- 
ed by the court. Witness however, was permitted to answer the follow- 
ing question: “How often would the defendant's agent call at your home 
to collect under the other policy?”, To this question objection was made 
on the ground that it was not shown that the witness was present or had 
any means of knowing how often the agent ca!led. The court properly 
ruled, on the objection as made, that witness could answer if he had 
personal knowledge of the matter. 

Regarding the contention that the trial court committed prejudicial 
error by admitting, over objection, evidence that the defendant solicited 
the insurance in suit, the record discloses that either no objection was 
made to the introduction of this evidence. or that when objection was 
made it was on the ground that it was not shown that the witness knew 
of his own knowledge that the defendant solicited the insurance. When 
this objection was made the trial court admonished the witness not to 
answer unless he had such personal knowledge. 

We decide this contention against appellant. 

We find no reversible error in the record. The judgment of the 
trial court should be affirmed, and the Commissioner so recommends. 


Per CuriAM. The opinion of Bruere, C., is adopted as the opinion 
of the court. 

The judgment of the circuit court of the city of St. Louis is ac- 
cordingly affirmed. 

Allen, P. J., and Daues, J.. concur. 

Becker. J., not sitting. 


ZALLEE vy. MUTUAL LIFE INS. CO. OF NEW YORK. (No. 16443.) 


(St. Louis Court of Appeals. Missouri. June 29, 1921. Rehearing Denied 
July 18, 1921.) 


233 Southwestern Reporter, 280. 


1. INSURANCE — CONCLUSIVE SHOWING THAT INSURER, 
CANCELLING POLICY KEPT PREMIUM, ENTITLED IN- 
SURED TO DIRECTED VERDICT IN ACTION FOR WRONG- 
FUL CANCELLATION. 

In insured’s action against insurer for wrongful cancellation, in 
which jit was conclusively shown by documentary evidence that the in- 
surer had canceled the policy because of nonpayment of premium when 
due, but had retained the premium on receipt thereof, the insured was 
entitled to a directed verdict. notwithstanding insurer’s contention that 
it had not waived timely payment of premium, and that the question of 
such waiver was for the jury, since the insurer, having retained the pre- 
mium, had no right to cancel the policy. 

(For other cases. see Insurance. Dec. Dig. $ 392[1].) 
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Appeal from St. Louis Circuit Court; Benj. J. Klene, Judge. 
“Not to be officially published.” 


Action by Andrew Zallee against the Mutual Life Insurance Com- 
pany of New York. Verdict for defendant, plaintiff's motion for a 
new trial granted, and defendant appeals. Affirmed. 


Fordyce, Holliday & White. of St. Louis, for appellant. 
Charles A. Liach, of St. Louis, for respondent. 


CROMEENS v. SOVEREIGN CAMP, WOODMEN OF THE 
WORLD. (No. 2900.) 


(Springfield Court of Appeals. Missouri. June 18, 1921. Rehearing De- 
nied Aug. 9, 1921.) 


233 Southwestern Reporter, 287. 


2. INSURANCE — WHETHER FALSE REPRESENTATIONS AS 

TO DISEASE WERE MADE HELD FOR THE JURY. 

In action on benefit certificate evidence that insured did not falsely 
represent absence of disease or consultation with physician for five 
years prior to application held sufficient to go to jury as against a mo- 
tion for a directed verdict. 

(For other cases, see Insurance. Dec. Dig. § 825{2].) 


4. INSURANCE — REPRESENTATIONS BY APPLICANT CON- 

SIDERED AS WARRANTIES. 

Representations by an applicant for membership in a fraternal bene- 
ficiary society are considered as warranties, and, when false, avoid the 
policy. 

(For other cases, see Insurance, Dec. Dig. § 723[2].) 


6. INSURANCE—EFFECT OF FALSE ANSWER IN APPLICA- 
TION NOT WAIVED BY CLERK OF LOCAL CAMP ACCEPT- 
ING PREMIUMS. 

That clerk of local camp of fraternal beneficiary society had knowl- 
edge when it sent in the application and when it collected premiums that 
insured had disease and was attended by a physician within five years 
before certificate was issued did not waive right of insurer to avoid 
certificate for false answer of insured as to such facts, as clerk could 
not be expected to know what warranties were contained in the ap- 
plication. 

(For other cases, see Insurance, Dec. Dig. § 724[2].) 


7. INSURANCE — CONSTITUTION AND BY-LAWS. FORBID- 
DING AGENTS OF CAMPS TO WAIVE CONDITIONS OF 
CERTIFICATE. VALID. 

Constitution and by-laws of fraternal beneficiary society, providing 
that no officer, employee or agent of the Sovereign Camp, or any camp, 
has power to waive any of the conditions on which benefit certificate 
are issued. is valid. 

(For other cases, see Insurance, Dec. Dig. § 724[1].) 
50——-Vol. VIII—Comp 
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8. INSURANCE—CLERK OF LOCAL CAMP HAS NO POWER TO 

WAIVE CONDITIONS OF CERTIFICATE. 

In view of Rev. St. 1919, § 6418, and constitution and by-laws oi 
fraternal benefit society, clerk of local camp cou'd not waive condition 
of certificate that false answer by insured as to existence of disease and 
consultation with physician for five years preceding application would 
avoid certificate. 

(For other cases, see Insurance, Dec. Dig. § 724[2].) 


9. INSURANCE—BENEFIT SOCIETY, AVOIDING CERTIFICATE 
FOR FALSE ANSWER. NEED NOT TENDER BACK PRE- 
MIUMS PAID. 

By virtue of Rev. St. 1919, § 6401, fraternal beneficiary associ‘ations 
are exempt from provision of section 6145 of the general insurance stat- 
ute. requiring a deposit of premiums paid as a prerequisite to defending 
on misrepresentations. 

(For other cases. see Insurance, Dec. Dig. § 688.) 


Appeal from Circuit Court, Pemiscot County; Sterling H. McCarty, 
Judge. 

Action by Dulcie Cromeens against the Sovereign Camp, Woodmen 
of the World. Judgment for plaintiff, and defendant appea's. Re- 
versed and remanded. 


N. C. Hawkins, of Caruthersville, for appellant. 
Corbett & Stiles, of Caruthersville, for respondent. 


FOSTER v. METROPOLITAN LIFE INS. CO. (No. 16704.) 


(St. Louis Court of Appeals. Missouri. July 6. 1921. Rehearing Denied 
July 18, 1921.) 


233 Southwestern Reporter, 499. 


1, TRIAL—AFFIRMATIVE DEFENSE HELD A QUESTION FOR 

JURY, THOUGH EVIDENCE UNCONTRADICTED. 

In suit on life insurance policy. a defense on the ground of failure 
to pay premium was an affirmative defense, and although defendant's 
evidence of failure to pay the premium was uncontested, the question ot 
truth of defendant's evidence was still a question for the jury, and a 
refusal of the trial court to give a peremptory charge for defendant is 
not error. 

(For other cases, see Trial, Dec. Dig. § 141.) ~ 


2. TRIAL—CARD RECORD OF PAYMENT OF PREMIUMS NOT 
\ SUFFICIENT “WRITING” OR “RECORD” TO COUNTER- 
ACT PRIMA FACIE CASE AND KEEP CASE FROM JURY. 
Where defendant’s only written evidence of the nonpayment of the 

premium on the policy sued on was a card on which was kept a record 

of the policy, and its admissibility in evidence depended on identifica- 
tion and oral testimony of defendant’s witnesses, it is not a “writing” 
or “record” standing undisputed and overcoming and destroying plain- 
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tiff’s prima facie case. so a peremptory instruction for defendant would 
have been erroneous. 


(For other cases, see Trial, Dec. Dig. § 136[1].) 


(For other definitions, see Words and Phrases. First and Second 
Series, Record; Write—Writing.) 


Appeal from St. Louis Circuit Court; Franklin Ferriss, Judge. 
“Not to be officially published.” 


Action by Lavinia Foster against the Metropolitan Life Insurance 
Company. From a judgment for plaintiff, defendant appeals. Affirmed. 


Fordyce, Holliday & White, of St. Louis, for appellant. 
Henderson & Henderson, of St. Louis, for respondent. 


Nipper. C. This is an action to recover on a life insurance policy. 
The policy was issued on the 15th of February, 1916, upon the life of 
John H. Foster. whereby the defendant promised to pay plaintiff, wife 
of the insured, upon proof of death, the sum of $1,000. The policy 
ao the 31 days of grace clause. John H. Foster died on June 2, 
1917. 

Defendant in its answer admitted the issuance of the policy. which 
provided for the payment of quarterly premiums of $14.33 each, upon 
the 15th day of February, May, August, and November of each year. 
and sets up the affirmative defense that the premium due upon said pol- 
icy on the 15th day of February, 1917, was not paid, and that thereupon 
said policy became lapsed and void and of no effect whatever. 

Plaintiff recovered judgment against defendant for $1.000, with in- 
terest amounting to $110.83. Plaintiff introduced the policy, and made 
proof of death, and then introduced the following letter from the de- 
fendant, written to her, dated New York City, June 12, 1917: 


“Dear Madam: In answer to your postal card of June 4th, our 
records show that the above-numbered policy is out of benefit, owing 
to the nonpayment of the February 15, 1917, quarterly premium. 

“Yours truly, I. J. Cahen. Manager.” 


Plaintiff thereupon rested her case in chief. Defendant then re- 
quested a peremptory instruction, directing a verdict in its favor, which 
the court refused to give. 

David Lerch, witness for defendant, testified that he was deputy 
superintendent of the defendant company, and had been since 1916; that 
he solicited the insurance, and wrote the policy in suit; that he called 
on deceased to collect the premium, but the deceased did not pay this 
premium at any time; and that he called on plaintiff after the death of 
the insured, and she stated she did not know whether or not this pre- 
mium had ever been paid. 

Philip H. Bearkan testified that he was an agent of defendant, and 
had been such since August, 1916; that it was his duty to collect pre- 
miums and solicit business in the territory in which the insured lived; 
that he called on insured to collect the premium due February 15. 1917, 
on the policy in suit, but that insured did not pay him. He also stated 
that he called on the insured every Wednesday and every Saturday,, and 
three or four times with respect to the payment of this premium, but 
that he never received payment. He further stated that when he col- 
lected a premium or failed to collect he made a record of it, and turned 
this record in to the home office. 

A. J. Emendorf testified that he was chief clerk of the defendant 
company, and .had been since August, .1910, except for one month in 
1911; that he called on insured to collect the premium which fell due 
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on February 15, 1917, but that insured did not pay the premium; that 
at that time he was deputy superintendent, and it was his duty to make 
an investigation, where an agent reported a policy for cancellation, to 
see whether or not this business had received the proper attention; that 
he was sent out about the middle of March to investigate this matter, 
and immediately after the 31 days of grace had expired. He identified 
the record of policies in force in the district where insured lived, and 
kept as a record in the office of the defendant. This record shows 
that the policy of insured was canceled in March, 1917. for the nonpay- 
ment of the February premium. He also stated that, so far as he 
knew, insured never made any attempt to revive the policy. 

The deposition of Leon Bendel was then read in evidence. He tes- 
tified that he was superintendent of the Delmar district of the defend- 
ant company since 1914. He was shown Exhibit 1, and identified same 
as a card record of the defendant, which is sent from New York with 
every policy; that upon receipt of this policy by the district office from 
the home office in New York it is placed in a filing cabinet, and when 
a policy is canceled it is marked on this card and filed in a lapsed ca- 

‘ bhinet; that if the policy is reinstated the date of the reinstatement is 
placed on the card, and the card is then taken from the lapsed file and 
replaced ‘n the original file. This Exhibit 1 is what we have heretofore 
referred to as the record kept by the defendant on the policy in suit. 

Clara J. Stamm testified that she was a stenographer for defendant 
company, and in February and March, 1917, she had charge of enter- 
ing the ordinary and indemnity collections, and attending to policies 
that were lapsed. and marking the cards. She identified the record 
heretofore referred to as a record kept in the Delmar office of the de- 
fendant pertaining to this policy. She identified the notation of the 
payment of the first premium as having been made by Mr. Thomas, 
and the remaining three as having been made by her. She stated that 
she stamped the notation on the card that the policy was lapsed March 
19, 1917, and that if any further premiums had been paid she would 
have stamped same on the card. She also stated that the only recollec- 
tion she had of the particular transaction was what the record showed. 

Plaintiff, in rebuttal, offered in evidence an envelope and a notice 
from the defendant company, addressed to the insured, and postmarked 
“New York, April 11, 1917.” This notice stated the amount of the pre- 
mium, and gave the due date as May 15, 1917, “if said policy be then 
in force.” There was no date on the card. 

After verdict and judgment as aforesaid. the court overruled de- 
fendant’'s motion for new trial, and hence this appeal. 

[1] Defendant contends here that, since all the uncontroverted writ- 
ten evidence in the case established the fact that the policy had lapsed, 
the court should have directed a verdict in its favor. Plaintiff con- 
tends that the introduction of the policy, and the proof of death, made 
a prima facie case, and therefore the question of whether or not the 
premiums had been paid was a question for the jury. Upon a deter- 
mination of this question hinges the result of this case. 

In Lafferty v. Kansas City Casualty Co., 229 S. W. 750, our Su- 
preme Court adopted as a part of its opinion the opinion of this court 
in the same case (209 S. W. 942), where the following language ap- 
pears: 

“Learned counsel for appellant argues with great force that it ap- 
pears affirmatively that Lafferty did not pay anything on this policy by 
way of premium or otherwise, and that the testimony of defendant 
shows affirmatively that the policy was never accepted nor delivered 
as a policy. That may be. but these were for the determination of the 
jury [citing cases]. The possession of the policy raised the presump- 
tion that it had been delivered and paid for.” 
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The affirmative defense set up in defendant’s answer is the failure 
to pay the premium due on said policy on the 15th day of February, 
1917, and even though defendant’s evidence was uncontradicted. it was 
still a question for the jury, which jury had the right to believe or 
disbelieve defendant’s evidence. And under the law as announced by 
our Supreme Court in Lafferty v. Kansas City Casualty Co., supra, 
there was no error in the trial court’s refusal to give a peremptory in- 
struction to find for defendant. 

[2] The only written evidence upon which defendant relied was the 
card on which was kept a record of the policy in question. But the 
admissibility of this in evidence depended upon the identification and 
oral testimony of defendant’s witnesses, and is not such a writing or 
record as is referred to in Darlington Lumber Co. v. Missouri Pacific 
Railway Co., 243 Mo. 224, 147 S. W. 1052. 

[3] The failure of trial courts to set aside verdicts and grant new 
trials in cases where the verdict is against the overwhelming weight of 
the evidence has frequently, been condemned by our appellate courts. 
An examination of this record indicates that the verdict in the present 
case is one where the trial court should have functioned aright and 
granted a new trial, on the ground that the verdict was against the 
weight of the evidence. The question of whether or not there is any 
substantial evidence is for the appellate court, but the question of 
whether or not the verdict is against the weight of the evidence is for 
the trial court alone, because the law has imposed upon trial courts 
such duty. Keller v. St. Louis Butchers’ Supply Co. (Sup.) 229 S. W. 
173. 

Therefore the Commissioner recommends that the judgment be af- 
firmed. 


Per CurtAM. The foregoing opinion of Nipper, C., is adopted as 
the opinion of the court. 

The judgment of the circuit court is accordingly affirmed. 

Allen. P. J., and Daues, J., concur. Becker, J., absent. 


COLEMAN v. NORTHWESTERN MUT. LIFE INS. CO. 
(No. 21903.) 


(Supreme Court of Missouri. Division No. 1. July 11, 1921.) 
233 Southwestern Reporter, 187. 


3. INSURANCE — INSTRUCTION CHANGE $F BENEFICIARY 
BY DIRECTION OF PRESIDENT OF CORPORATE BENE- 
FICIARY VALID, THOUGH NOT AUTHORIZED BY BOARD 
OF DIRECTORS, IF PRESIDENT ALLOWED COMPLETE 
MANAGEMENT OF CORPORATION, HELD ERROR. 


In an action on a life insurance policy, defended on the ground 
of a change of beneficiary authorized by the president of the corporate 
beneficiary, an instruction to find for defendant, even though the board 
of directors did not authorize such change, if all the directors and stock- 
holders of the company for a long time prior thereto permitted the 
president to have the absolute management of it and such change was 
made pursuant to such permission. was erroneous; his authority to au- 
thorize the change being for the jury, which was the judge of the 
credibility of the oral evidence elicited to establish such authority. 


(For other cases, see Insurance, Dec. Dig. § 668[1].) 
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Appeal from St Louis Circuit Court; Moses Hartmann. Judge. 

Action by Frank B. Coleman, trustee of the estate of George D. 
Allen Paper Company, bankrupt, against the Northwestern Mutual Life 
Insurance Company. Judgment for defendant, and plaintiff appeals. 
Reversed and remanded. 


Grant & Grant and Leahy & Saunders, all of St. Louis, for appel- 
lant. 
Nagel & Kirby an Allen C. Orrick, all of St. Louis, for respondent. 


CASE er at. v. SUPREME TRIBE OF BEN HUR. (No. 20756.) 
(Supreme Court of Nebraska. May 16, 1921.) 
184 Northwestern Reporter, 75. 


(Syllabus by the Court.) 

1, INSURANCE — BENEFICIARY ASSOCIATION MAY IN- 
CREASE RATES AND CHANGE PLAN OF ASSESSMENT IF 
NO INJUSTICE DONE. 

When an insured in a fraternal benefit association agrees to be 
bound by future changes of the by-laws, the association may make 
amendments increasing the rates and changing the plan of assessments 
for the general good of the order. so long as such changes do not work 
an injustice between the individual members, are not discriminatory. and 
are reasonable. 


(For: other cases, see Insurance, Dec. Dig. § 719[3].) 


2. INSURANCE—INCREASE OF RATES OR CHANGE OF PLAN 
OF ASSESSMENT OF BENEFICIARY ASSOCIATION PRE- 
SUMED REASONABLE. 


In the absence of averment or proof to the contrary, it will be 
presumed that an increase of rates or change of plan of assessments to 
increase revenues was reasonable as to the amount of the increases in 
the charges, when it appears that the amended regulation was duly en- 
acted. 


(For other cases, see Insurance, Dec. Dig. § 719[3].) 


S 


3. INSURANCE — THAT INCREASE OF RATES IS PROHIBI- 
TIVE TO OLDER MEMBERS DOES NOT ITSELF MAKE 
THE RATE UNREASONABLE. 


Though the increase of assessments, adopted by a fraternal asso- 
ciation, should be so high as to make it unprofitable and prohibitive to 
older members, that fact, standing alone, would not make the rate un- 
reasonable, if the assessment is no more than experience has shown is 
necessary to properly meet the cost of covering such individual with 
insurance at his attained age. 

(For other cases, see Insurance, Dec. Dig. § 719[3].) 


4. INSURANCE — DIVISION OF MEMBERS OF FRATERNAL 
BENEFIT ASSOCIATION INTO TWO CLASSES HELD DIS- 
CRIMINATORY. 


Where such an association. by amendment of its by-laws. divides 
its members into two classes, placing all members belonging to the as- 
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sociation prior to a certain date in one class. and all who have joinec. 
or should join after that date in another class. and provides that each 
class shall raise its own funds and pay its own losses, and that the for- 
mer class to continue without the aid of growth and the addition of 
young blood, and makes it necessary, where a member of the former 
class should desire to change and become a member of the latter class, 
that he surrender what rights he had in the funds of the former class 
and surrender that security furnished by the mutual promises of mem- 
bers of that class, he/d. that the classification is discriminatory and un- 
reasonable as against the members of the former class, and will not be 
upheld. 


(For other ca$es, see Insurance, Dec. Dig. § 719[3].) 


5. INSURANCE — AMENDMENT CHANGING BENEFIT CERTI- 
FICATE HELD NOT A REDUCTION IN THE AMOUNT OF 
BENEFITS THEREUNDER. 

Where a benefit certificate provided that, in case insured should 
reach 70 years of age and be disabled, he should receive disability bene- 
fits, and his policy then be considered paid up, an amendment to the by- 
laws, made prior to insured’s reaching 70 years of age and becoming 
disabled, which required payment of assessments during the period of 
such disability. after the age of 70, impairs no vested rights under the 
policy, and-is not to be treated as a reduction in the amount of benefits 
provided by the policy. 

(For other cases, see Insurance, Dec. Dig. § 719[3].) 


6. INSURANCE—SIGNED AGREEMENT TO PAY ADDITIONAL 
ASSESSMENT DURING DISABILITY HELD NOT A 
WAIVER OF OBJECTION TO DISCRIMINATORY CLASSI- 
FICATION. 

Where the insured. on the representation to him by the agent of the 
association that his policy was paid up, and that he would not be re- 
quired to make any further payments, signed a statement presented to 
him by the agent, which contained in it a printed clause, agreeing that, 
insured would pay additional assessments during such period of dis- 
ability, but where no consideration moved from the association to him 
for such agreement, and there were no elements of estoppel shown and 
none pleaded, field, insured had not waived his right to object to the 
discriminatory classification of members, and was not bound by such 
signed statement; it being further shown that the amount he had paid 
to the association in the past was sufficient to cover all payments due, 
or to become due, on his policy, in accordance with the association's 
rules as they existed prior to the establishment of rates upon the dis- 
criminatory basis complained of. 


(For other cases, see Insurance, Dec. Dig. § 719[3].) 


Appeal from District Court, Lancaster County; Morning, Judge. 


Action by Minnie E. Case and another against the Supreme Tribe 
of Ben Hur. Judgment for plaintiffs on a directed verdict, and defend- 
ant appeals. Affirmed. 


Garlow & Long, of Columbus, for appellant. 
Burr & Brown, of Lincoln, for appellees. 
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ECHOLS v. MUTUAL LIFE INS. CO. OF NEW YORK. 
(No. 21279.) 


(Supreme Court of Nebraska. July 7, 1921.) 


184 Northwestern Reporter, 58. 


(Syllabus by the Court.) 

1. INSURANCE—INSURER MAY WAIVE PROVISIONS THAT 
POLICY SHALL NOT BECOME BINDING UNLESS FIRST 
PREMIUM PAID OR THAT NO AGENT HAS POWER TO 
MODIFY THE CONTRACT. 

Provisions in a contract of life insurance to the effect that the pol- 
icy does not become a binding contract of insurance unless and_ until 
the first premium is paid, and that no agent of the company, or other 
person, has power on behalf of the company to modify the contract 
of insurance or to extend the time of paying any premium, are for the 
benefit of the company and may be waived by it. 

(lor other cases,. see Insurance, Dec. Dig. § 141[2].) 


2. INSURANCE — GIVING NOTE HELD PAYMENT OF FIRST 

PREMIUM AS BETWEEN INSURED AND INSURER. 

In such case, where a rule of the company permits the agent to 
take a note of the insured payable to himself for the first premium, 
the agent being held respensible to the company for the net premium, 
the agent becomes the debtor, and when he delivers the policy to the 
insured under an agreement to extend the time of paying the premium 
and to take the note of the insured for such premium, but no note is 
given for the reason that the agent had no blank forms with him at the 
time, and it was agreed that the agent would see insured in a few days 
and get the note, and the agent left the city two days thereafter without 
procuring the note, and before his return the insured died, such trans- 
action will be deemed a payment of*the premium as between the insured 
and the company. 

(For other cases, see Insurance, Dec. Dig. $ 


3. INSURANCE — AGREEMENT BY AGENT FOR EXTENSION 
OF TIME OF PAYMENT OF FIRST PREMIUM HELD 
WAIVER OF CONDITIONS OF CONTRACT. 

In such case, an agreement by the agent to extend the time of pay- 
ing the premium will be regarded as a waiver by the company of the 
conditions of the contract of insurance respecting time of paying the 
premium, and the limitations of the power of the agents to extend the 
time of such payment. 

(For other cases, see Insurance, Dec. Dig. § 141[2].) 


4, INSURANCE — NOTICE TO GENERAL AGENT HELD NO- 

TICE TO INSURER. 

Notice to a general agent of a life insurance company, having au- 
thority to solicit insurance, to make out and forward applications, to 
deliver the assured’s policies when returned, and to collect and transmit 
premiums, will operate as notice to the company, and it will be bound 
by acts then done by him in respect to the business he is transacting, 

(For other cases, see Insurance, Dec. Dig. § 95.) 
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5. INSURANCE — EVIDENCE SUSTAINING FINDING THAT 
INSURED WAS IN GOOD HEALTH AT DELIVERY OF POL- 
ICY. 

Evidence examined, and /eld to sustain the findings of the trial 
court. 
(For other cases, see Insurance, Dec. Dig. § 665[2].) 


Appeal from District Court, Dodge County; Button, Judge. 

Action by Ula W. Echols against the Mutual Life Insurance Com- 
pany of New York. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


Montgomery, Hall & Young, of Omaha, for appellant. 
Courtright, Sidner, Lee & Jones, of Fremont, for appellee. 


Heard before Morrissey, C. J., and Day, Dean, and Letton, JJ. 


Day, J. The plaintiff recovered a judgment against the defendant 

upon a life insurance policy in which she was named as beneficiary. By 
stipulation of the parties, a jury was waived, and trial was had to the 
court. Defendant appeals. 
’ It was pleaded as a defense that the first premium was never paid, 
and also that the policy was never delivered to and received by the in- 
sured during his continuance in good health; that these requirements 
were conditions precedent to the contract of insurance becoming bind- 
ing and effective, and that therefore the policy never became a binding 
contract. The reply pleaded a waiver of the conditions of the contract 
requiring the first premium to be paid before the policy became effec- 
tive, and alleged that credit was extended to the insured for the pay- 
ment of the first premium, and that within the time of the extended 
credit full payment of the premium was tendered and refused. The 
reply also denied the allegations of the answer, and alleged that at the 
time the policy was delivered to and received by the insured he was in 
good health. A brief reference to the facts will serve to make clear 
the precise points in controversy. 

The record shows that on October 30, 1918, Philip K. Echols, the 
insured, who lived at Cheyenne, Wyoming, made application to the de- 
fendant company through its local soliciting agent. Theodore Thule- 
meyer, for a life insurance policy in the sum of $5,000, requesting there- 
in that his wife, Ula W. Echols, be named as beneficiary. At the time 
the application was made, it was agreed between Thulemeyer and the 
insured that, if the company accepted the risk and issued the policy, 
insured should have 60 or 90 days in which to pay the first premium 
of $125.25, and that a note was to be given therefor. The application 
was made upon one of the printed forms provided by the company, and 
contained a recital that the insured understood the stipulations contained 
therein, which, in so far as they have any application to the present is- 
sues, are as follows: 

“The proposed policy shall not take effect unless and until the first 
premium shall have been paid during my continuance in good health, 
and unless also the policy shall have been delivered to and received by 
me during my continuance in good health.” 

And further: 

“T agree that no agent or other person except the president, vice- 
president, a second vice-president, a secretary, or the treasurer of the 
company has power on behalf of the company to make, modify or dis- 
charge any contract of insurance, to extend the time for paying a pre- 
mium, to waive any lapse or forfeiture, or any of the company’s rights 
or requirements.” - 
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The policy also contained a stipulation in substantially the same 
language as the clause last above quoted. The application and the 
medical examination were forwarded to the home office of the com- 
pany in the city of New York, and in due course of business the ap- 
plication was accepted and a policy issued thereon. On November 6, 
1918, the policy was mailed by the home office to its Denver, Colorado, 
agency for the purpose of delivery. 

It appears that the company maintains a general agency at Denver, 
which has general charge of the business of the company originating in 
the states of Colorado and Wyoming. This Denver agency was in 
charge of O. C. Watson, who is styled “manager,” and who had au- 
thority to appoint soliciting agents, collect premiums, deliver policies, 
and in fact conduct a branch of the company’s business within the states 
mentioned. The Denver agency, however, did not pass upon applica- 
tions for insurance or issue policies. . 

On November 13, 1918, the policy was received at the Denver agen- 
cy, and by it, on the same day, maited to Thulemeyer at Cheyenne for 
delivery and settlement. Owing to the absence of Thulemeyer from 
Cheyenne, he did not receive the policy until Saturday, November 16, 
at which time at about 4 o'clock p. m., he met Echols by appointment at 
Thulemeyer’s room, and delivered the policy. On that occasion it was 
agreed that an extension of time for the payment of the premium was 
to be given until January 2, 1919. As to what occurred at that time, 
Thulemeyer’s testimony is as follows: 

“I handed him the policy, and he asked me something about the 
settlement, and | asked him when it would suit him best to pay for the 
policy, and he told me it would suit him best if he could pay for it im- 
mediately after the first of the year, and I agreed to that with the un- 
derstanding that he was to give me a note, of course, which he would 
have done then, but I had no notes in my room, and I told him that I 
would fix it up with him in a few days. He asked me then if that 
would be all right, and | told him, sure, it would be.” 

On the day the policy was delivered to the insured, Thulemeyer 
wrote to the Denver agency that he had delivered the policy, and asked 
Watson whether he could handle his note. Whether he referred to his 
own note or Echols’ note is not entirely clear. On November 18 Wat- 
son replied to Thulemeyer as follows: 

“With reference to policy No. 2534687, Echols, which you have de- 
livered, please send note to me and | will advance the net premium 
right away.” 

Thulemeyer again left Cheyenne on Monday, November 18, and was 
absent when in the due course of mail Watson's letter should have been 
received. In the meantime, and before the letter was delivered to Thule- 
meyer, Echols died, on November 24, from a sudden attack of influenza, 
without having given the note for the premium. It appears that Thule- 
meyer and Echols were personal friends, and that Watson also was 
acquainted with Echols. After Echols’ death, but within the time of 
the extended credit for the payment of the premium, payment of the 
premium was tendered and refused. 

It also appears, although upon this point there is a little confusion 
in the testimony, that a rule of the company permitted its agents to ac- 
cept a note in payment of the first premium. In such case, however. the 
note was to be taken in the name of the agent, was to be his property, 
and the agent was required to remit the net premium to the company. 
The purpose of such a rule was no doubt to enable the agents to extend 
credit to persons of known financial responsibility in cases where they 
were willing to advance to the company the net premium. 

[1-3] It is quite obvious that the stipulations in the application and 
policy, which have heretofore been quoted, and which form the basis 
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of the defenses pleaded, are for the benefit of the company and can be 
waived by it, and such waiver may be shown by conduct on the part 
of the company which indicates an intention to do so. It is manifest 
that the rule of the company permitting its agents to accept notes in 
their own names for the first premium, they becoming responsible to the 
company for the net premium, is entirely inconsistent with the provi- 
sions of the contract that the policy shall not take effect until the first 
premium shall have been paid, and also inconsistent with the provisions 
that no agent or other person except certain designated officers shall 
have power on behalf of the company to extend the time foro paying 
the premium. Under such circumstances, the court will construe the 
action of the company in its most favorable light to the insured, with 
the view of sustaining rather than defeating the contract. It is clear 
that the insured believed at the time the policy was delivered to him 
that he had a valid and effective contract of insurance, and it is equally 
clear that Thulemeyer intended that the policy should be effective, and 
that he was to advance the net premium to the company. If a note had 
been given by the insured to’ Thulemeyer for the premium, and he had 
remtted the net premium to the company, it would seem that the trans- 
action would have been within the express authority of the agent. Does 
the fact that no note was actually given by the insured, and the net pre- 
mium was not actually sent to the company by the agent, change the 
situation? Under the circumstances shown here, we think not. As _ be- 
tween Thulemeyer and the insured, the parties had agreed that a note 
was to be given. The amount was fixed, and the time of payment made 
definite. The policy was delivered with that understanding. The only 
reason a note was not given at the time was because the agent did not 
have a blank form with him. In this situation the agent said that he 
would see the insured in a few days and fix up the note. On the fol- 
lowing Monday the agent was called out of the city, and before his re- 
turn Echols’ death occurred. The delivery to and acceptance by the in- 
sured of the policy would be a sufficient consideration to support the 
promise to pay the premium to Thulemeyer. The ncte would be merely 
evidence of Echols’ obligation to pay and could only have been for the 
protection of Thulemeyer individually. This he could waive, and he 
did so by delivering the policy to Echols and extending the time of pay- 
ment of the premium, with the assurance that it would be all right. 
When, therefore, Thulemeyer delivered the policy under the agreement 
to extend the time of payment, he himself became liable to the com- 
pany for the net premium. He recognized that and wrote the letter to 
Watson to arrange for the payment. Watson wrote to send the note 
and he would advance the net premium. In doing this Watson was 
acting within the general scope of his authority as manager, and his 
act must be regarded as binding on the company. Watson and Thule- 
meyer both considered the policy effective, and that the net premium 
was to be paid to the company by Thulemeyer. In permitting Thule- 
meyer to become responsible for the net premium, the company as- 
sumed no risk of failure of payment, for it was shown that considera- 
ble sums as commissions were coming to Thulemeyer from t‘me to 
time on policies previously secured by him. Under these facts we hold 
that the provisions of this insurance contract, that the policy does not 
become effective unless and until the first premium is paid, and that 
no agent of the company except certain designated officers has power 
to extend the time of payment any premium, are for the benefit of 
the company, and may be waived by it. And where by a rule of the 
company its agents are permitted to accept the note of the insured for 
the first premium, by taking the note in their own names, and themselves 
becoming responsible to the company for the net premium, and where 
the agents of the company authorized to deliver policies and collect pre- 
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miums deliver the policy to the insured under an agreement to extend 
the time of paying the premium, and to take the note of the insured for 
the same, but no note is given for the reason that the agent had no 
blank notes with him at the time, and it was further agreed that the 
agent would see the insured in a few days and get the note, and the 
agent left the city two days thereafter without procuring the note, and 
before his return the insured died, such transactions will be considered 
a waiver of the provisions of the contract of insurance, and as between 
the insured and the company will be deemed a payment of the premium. 

[4] In addition, it will be observed that Watson was the general 
manager of the company’s business in the states of Colorado and Wyo- 
ming, and that he had been notified by Thulemeyer that the policy had 
been delivered without the payment of the premium, and, inferentially 
at least, that an extension of time for paying the premium had_ been 
granted to the insured. This notice to Watson was in legal effect no- 
tice to the company as to what had been done. It is a general prin- 
ciple of agency that knowledge to the agent is knowledge to the prin- 
cipal, in so far as such knowledge pertains to matters within the scope 
of the agent’s powers. Watson knew that the policy had been deliv- 
ered without restriction; that the premium had not been paid; that an 
extension of time for paying the premium had been given; and_ that 
Thulemeyer had become liable for the net premium; and yet he made 
no objection or protest. On the contrary, he acquiesced and approved 
of what had been done, and lent his aid to Thulemeyer to raise the 
amount of the net premium for remittance to the company. Watson’s 
knowledge will be treated as the knowledge of the company, and his 
act of the company. After the company’s agents had induced the in- 
sured to believe that he was protected by his policy, the company is 
estopped, after the death of the insured, to claim that the policy never 
became effective because the first premium had not been paid. 

The principle here involved was considered in German Ins. Co. vy. 
Shader, 68 Neb. 1, 93 N. W. 972, 60 L. R. A. 918, in an opinion by 
Commissioner Pound, and it was held: ; 

“Provisions in a policy of insurance that the risk shall not attach 
unless the premium has been actually paid are waived in case the pol- 
icy is delivered upon an agreement to extend credit, and the insurer 
does not take advantage ef said provisions, but treats the policy as in 
force.” 

And, in discussing the proposition, the court said: 

“The general rule that an insurance company cannot take advantage 
of conditions in a policy hereby such policy is to be void by reason of 
circumstances existing at the time the policy issued, in’ case the facts 
were known to its agent at the time, has been recognized universally. 
More recently insurance companies have sought to avoid the conse- 
quence of this well-established rule by provisions to the effect that the 
conditions of the policy could be waived only by written indorsement, 
and by clauses in which agents are forbidden to waive any of the con- 
ditions of the policy in any other manner. Notwithstanding provisions 
of this type, an overwhelming majority of the state courts have con- 
tinued to apply the rule that an insurance company cannot set up that 
a policy issued by its agent with knowledge of the facts was void when 
it Was issued by reason of facts which he well knew. Including our 
own court, the courts of some twenty-seven states, at least, have, upon 
one ground or another, adhered to this doctrine in the face of these 
provisions as to waiver.” 

\s bearing generally upon the questions discussed, see Washburn 
v. United States Casualty Co.. 108 Me. 429. 81 Atl. 575; Berliner v. 
Travelers Ins. Co. 121 Cal. 451, 53 Pac. 922; Griffith v. New York 
Life Ins. Co., 101 Cal. 627, 36 Pac. 113, 40 Am. St. Rep. 96; Home 
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Ins. Co. v. Gilman, Ex’r,-112 Ind. 7, 13 N. E. 118; Bush v. Insurance 
Co., 85 Mo. App. 155. 

[5] Appeltant contends that the insured was not ‘n good health at 
the time of the delivery of the policy to him on November 16, 1918. 
We have examined the record, and find there is some conflict as to the 
precise time the insured became ill, but there is ample evidence in the 
record to support the finding made by the trial judge that the insured 
was in good health at the time of the delivery of the policy, and his 
finding of fact upon conflicting evidence is entitled to the same weight 
as the finding of a jury would be given, and, under the familiar rule 
in force in this state, will not be disturbed unless clearly wrong. 

In view of the liberal allowance made to plaintiff's attorneys in the 
trial court, an attorney’s fee of ‘only $100 is allowed in this court. 


The judgment of the district court is affirmed. 


NOVAK y. LA FAYETTE LIFE INS, CO., LA FAYETTE, IND. 
(No. 21603.) 


(Supreme Court of Nebraska. July 7, 1921.) 
184 Northwestern Reporter 64. 


(Syllabus by the Court.) 
1, INSURANCE-— WHERE POLICY WAS VOID UPON FAILURE 
TO PAY PREMIUMS, AND THERE IS NO ESTOPPEL OR 
WAIVER, CONTRACT WILL BE ENFORCED AS MADE. 


A provision in a life insurance policy, providing that it should become 
null and void upon failure to pay premiums when due, is not illegal, and 
where there is default in the payment of premiums, and no act or circum- 
stance constituting a waiver or estoppel on the part of the company, pre- 
venting it from insisting upon a forfeiture, the contract will be enforced 
as it was made. 


(For other cases, see Insurance, Dec. Dig. § 349[1].) 


2. INSURANCE—WHETHER NOTE WAS TAKEN AS UNCONDI- 
TIONAL PAYMENT OF PREMIUM DUE ON POLICY HELD 
QUESTION OF FACT. 


Whether or not a note given for a renewal premium is taken as an ab- 
solute and unconditional payment of the premium, or whether the note is 
given, not as payment, but for the purpose of extending the time of pay- 
ment, is a queetion of fact to be determined by the provision of the note 
and the attending circumstances. 


(For other cases, see Insurance, Dec. Dig. § 668[8].) 


3. INSURANCE—DEFAULT IN PAYMENT OF NOTE GIVEN FOR 

PREMIUM HELD TO WORK FORFEITURE. 

Where the policy provides for such a forfeiture, and the insured .ex- 
ecutes and delivers to the company a note to cover a renewal premium, 
which note recites that, if not paid at maturity, the insurance polilcy shall 
become null and void without act on the part of the company, and the com- 
pany issues a receipt for the note, reciting that the policy shall continue in 
force until the maturity of the note, it is quite clear that the note was not 
given as an unconditional payment of the renewal premium, but as an ex- 
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tension of time for the payment of the premium, and a default in the pay- 
ment of the note will work a forfeiture of the policy. 


(For other cases, see Insurance, Dec. Dig. § 145[3].) 


4. INSURANCE— RETENTION OF PREMIUM NOTE WITHOUT 

ACTION HELD NOT TO PREVENT FORFEITURE. 

A mere retention of the note by the company after its maturity, with 
no affirmative acts on the part of the company signifying an intention to 
enforce payment, does not result in either a waiver or amestoppel that will 
prevent the company from insisting upon a forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 392[10].) 


5. INSURANCE —INSURER HELD NOT ESTOPPED FROM DE- 
CLARING FORFEITURE OF POLICY FOR NONPAYMENT OF 
PREMIUM NOTE. 

A notice to the insured that such a premium note has become due and 
is not paid, and an offer to allow for an arrangement for him to pay it 
and avoid forfeiture, without any other act on the part of the company 
displaying an attitude to compel its payment or to insist upon the right to 
enforce it, are insufficient to estop the company from claiming a forfeiture 
of the policy by reason of the previous default. 

(For other cases, see Insurance, Dec. Dig. § 392[10].) 


Appeal from istrict Court, Douglas County; Leslie, Judge. 

Action by Lydia Novak against the La Fayette Life Insurance Com- 
pany, La Fayette, Ind. From a judgment for defendant, plaintiff appeals. 
Affirmed. 


Weaver & Giller, of Omaha, for appellant. 
Baldridge & Saxton, of Omaha, for appellee. 


Heard before Morrissey, C. J., and Aldrich, Day, Dean, Flansburg, 
Letton, and Rose, JJ. 


WIDENER et ar. v. SHARP et at. (No. 21647.) 
(Supreme Court of Nebraska. July 20, 1921.) 


184 Northwestern Reporter 161. 


(Syllabus by the Court.) 

1. INSURANCE—DELEGATES TO REGULAR QUADRENNIAL 
SESSION OF SUPREME LEGISLATIVE BODY OF BENEFIT 
SOCIETY CANNOT SERVE AT SPECIAL SESSION TWO 
YEARS LATER. 

Delegates elected to serve at a regular quadrennial session of the su- 
preme legislative and governing body of the Royal Highlanders, a fra- 
ternal beneficiary association, cannot lawfully serve at a special session 
two years later, where no provision is made for electing delegates to a 
special session. 

(For other cases, see Insurance, Dec. Dig. § 695.) 
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2. INSURANCE— FRATERNAL BENEFICIARY SOCIHTY HELD 
WITHOUT POWER TO LEGISLATE OR ADOPT NEW TABLE 
OF RATES. 


The record examined, and held that the Royal Highlanders, a fraternal 
beneficiary society, was without power to legislate or to adopt the new 
table of rates that is complained of by plaintiffs. 

(For other cases, see Insurance, Dec. Dig. § 719[3].) 

3. INSURANCE — ENFORCEMENT OF RATES NOT VALIDLY 
ADOPTED BY FRATERNAL BENEFICIARY ASSOCIATION 
WILL BE ENJOINED. 

Where the executive officers of a fraternal beneficiary society are 
about to enforce certain rates that have been adopted at a special ses- 
sion of the supreme governing body of the society, and’ it appears that 
no provision has been made by the society for electing the delegates who 
adepted the rates, such executive officers will be enjoined from enforc- 
ing such rates on application by a member of the society who is ag- 
grieved. 

(For other cases, see Insurance, Dec. Dig. § 765.) 


Appeal from District Court, Lancaster County; Clemets, Judge. 

Action by William Widener and others against W. E. Sharp, Most 
Iilustrations Protector of the Royal Highlanders, and others. From a 
judgment for defendants, denying injunction, plaintiffs appeal. Reversed 
and remanded, with directions. 


J. C. McReynolds, of Lincoln. for appellants. 
Hainer, Craft & Lane, of Linco'n, for appellees. 


Heard before Morrissey, C. J., and Aldrich, Day, Dean, Flansburg, 
Letton and Rose, JJ. 


DUBEY v. PHILLIPS et At. 
(New York Supreme Court, Equity Term, Erie County. June, 1921 ) 
189 New York Supplement, 794. 


1. INSURANCE — NONCOMPLIANCE WITH REINSURANCE 
CONTRACT AS TO PAYMENT OF ASSESSMENTS HELD 
TO DEFEAT RIGHT TO DEATH BENFFITS. 


Where the contract between the insurance superintendent as liquida- 
tor of a beneficial association and a reinsurer required the reinsurer to 
pay death benefits to the members of the association in good standing 
or entitled to reinstatement, who pa‘d their monthly assessment to the 
reinsurer before the end of the month, the reinsurer is not liable for the 
amount of a certificate held by a member who had been expelled for 
nonpayment of dues, regardless of that member’s right to reinstate- 
ment, where the payment of the prescribed dues to the reinsurer was 
not made within the time fixed by the contract. 


(For other cases, see Insurance, Dec. Dig. § 679.) 
2. INSURANCE — LIQUIDATOR’S FAILURE TO NOTIFY CER- 


TIFICATE HOLDERS OF REINSURANCE DOES NOT 
MAKE REINSURER LIABLE. 


Where the contract between a liquidator of a beneficial assoc‘ation 
and a reinsurer provided the liquidator should give notice thereof to all 
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members of the association in good standing or entitled to reinstate- 
ment, the reinsurer is not liable on the certificate held by a member 
who did not pay his dues to the reinsurer as required by the contract, 
though the liquidator failed to give notice of the contract to such mem- 
ber. 


(For other cases, see Insurance, Dec. Dig. §$ 679.) 


Action by Mary L. Dubey against Jesse L. Phillips, as liquidator of 
the Supreme Council] of the Catholic Mutual Benefit Association, and 
another. Judgment for defendants. 


James P. Cotter, of Buffalo, for plaintiff. 
Daniel J. Kenefick and C. Pascal Franchot, both of Buffalo, for de- 
fendant American Ins. Union. 


OLSON vy. GRAND LODGE, A. O. U. W. OF NORTH DAKOTA. 
(Supreme Court of North Dakota. July 5, 1921.) 


184 Northwestern Reporter, 7. 


(Syllabus by the Court.) 


. INSURANCE—BENEFICIAL ORDER HELD NOT ESTOPPED 
E DEFENSE THAT INSURED DIED _ IN 
X\ 


ICE WITHIN INSURANCE REGULA- 


TO INTERP( S 
EI 


MILITARY §S 

TIONS. 

The failure of a beneficia! order to demand or secure from its in- 
sured member an application for war permit and the payment or re- 
fusal of an extra war premium provided by its regulations for its mem- 
bers engaged in military service, and the reception of regular assess- 
ments and lodge dues while knowing that the insured member was in 
the service do not constitute, for reasons stated in the opinion, waiver 
or grounds of estoppel. 

(For other cases, see Insurance, Dec. Dig. § 755[1].) 


2. INSURANCE—PROVISIONS OF BENEFICIAL CERTIFICATE 
LIMITING LIABILITY WHERE INSURED ENGAGES IN 
MILITARY SERVICE HELD TO STATE GROUNDS OF-A 
STATUS AND NOT OF CAUSATION. 

The provisions in a beneficial certificate of insurance, which limits 
the liability of the beneficial order if the insured member shall engage 
in the occupation of a soldier in time of war, engage in military service 
in time of war, or shall enter in the service of the United States army, 
state grounds of a status and not of causation as a test, where no pro- 
Visions otherwise indicate. 

(For other cases, see Insurance, Dec. Dig. § 791[1].) 


Grace. J., dissenting. 


Appeal from District Court, Stark County; Crawford, Judge. 


Action. by Paul Olson against the Grand Lodge of the Ancient Or- 
der of United Workmen of North Dakota. Judgment for plaintiff, and 
defendant appeals. Reversed, with instructions. 
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J. J. Mulready of Fargo, and W. F. Burnett, of Dickinson, for ap- 
pellant. 


L. A. Simpson, of Dickinson, and J. W. Lee, of Rhame, for re- 
spondent. 


KNIGHTS AND DAUGHTERS OF TABOR AND JURISDICTION 
v. CHESTNUT. (No. 10200.) 
(Supreme Court of Oklahoma. June 28, 1921. Rehearing Denied July 
26, 1921.) 
200 Pacific Reporter, 148. 


2. INSURANCE—EVIDENCE HELD TO SUPPORT A VERDICT 

AND JUDGMENT FOR PLAINTIFF ON A POLICY. 

Record examined, and held: (1) That the evidence reasonably tends 
to support the verdict of the jury and the judgment entered thereon; 
(2) that the instructions given by the trial court fairly state the law 
applicable to the issues of fact joined by the pleadings. 


(For other cases, see Insurance, Dec. Dig. § 819[1].) 


Appeal from District Court, Logan County; John P. Hickam, Judge. 


Action by Frances Chestnut against. the Knights and Daughters of 
Tabor and Jurisdiction. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


S. T. Wiggins, of Wagoner, for plaintiff in error. 


John F. Anderson and Geo. W. Carry, both of Guthrie, for defend- 
ant in error. 


MUTUAL LIFE INS. CO. v. BOUCHER er at. (No. 10240.) 
(Supreme Court of Oklahoma. July 12, 1921. Rehearing Denied Sept. 
13, 1921.) 


? 


200 Pacific Reporter, 534. 


(Syllabus by the Court.) 

1. INSURANCE—FALSITY OF STATEMENTS IN LIFE OR AC- 
CIDENT INSURANCE POLICY AND APPLICANT’S INTENT 
ARE FOR JURY. 

Generally the question of the falsity of the statements contained in 

a life or accident insurance policy and the intent of the applicant in 

making them are for the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

51 Vol. VIII—Comp. 
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2. INSURANCE—STATEMENTS BY INSURED MUST BE CON- 
STRUED AS REPRESENTATIONS, AND NOT WARRAN- 
TIES, IN VIEW OF STATUTE. 

Under section 3467, Rev. Laws 1910, statements made by the insured 
in his application must be construed as representations, and not war- 
ranties. and this requirement of the statute cannot be evaded by indors- 
ing such statements upon the policy, which also contains a provision to 
the effect that the policy is issued in consideration of such statements, 
each of which the insured, by accepting the policy, warrants to be full, 
complete, and true. 

(For other cases, see Insurance, Dec. Dig. §$ 265.) 


4. INSURANCE—WHETHER INSURED’'S ANSWERS IN APPLI- 
CATION ARE FALSE, AND HIS INTENT, ARE FACT QUES- 
TIONS FOR THE JURY OR COURT. 

The question as to whether certain answers given to questions in an 
application for insurance are false, and as to the intent of the appli- 
cant in making them, is a question of fact for the jury, or for the court 
sitting as a jury. 


(For other cases, see Insurance, Dec. Dig. § 668[6].) 


\ppeal from District Court, Creek County; Mark L. Bozarth, Judge. 
Action by Clara Beucher and others against the Mutual Life Insur- 


ance Company. Judgment for plaintiffs, and defendant appeals. Af- 
firmed. 


Stephen C. Treadwell, of Oklahoma City, and Locke & Locke, of 
Dallas, Tex., for plaintiff in error. 

W. V. Pryor and C. B, Rockwood, both of Sapulpa, for defendants 
in error. 


RYAN v. NEW ENGLAND MUT. LIFE INS. CO. (No. 10672.) 
(Supreme Court of South Carolina, June 30, 1921.) 


108 Southeastern Reporter 182. 


INSURANCE— WHETHER INSURER, IN ACCEPTING USUAL 
PRE MIU M AND FAILING TO REPLY TO INSURED’S LET- 
TER STATING HIS UNDERSTANDING OF POLICY TERMS, 
WAIVED PAYMENT OF EXTRA WAR PREMIUM HELD FOR 

JURY. 

Under a life insurance policy limiting the insurer’s liability, unless the 
insured, if he engaged in military service in time of war, paid an extra 
premium within 31 days, where insured, more than 31 days after entering 
an officer’s training school, wrote to the company’s agent, informing him 
of such fact and asking whether, if he died in the service, his beneficiary 
could collect, to which the agent replied that she could, but that, when he 
received his commission, he must pay the extra premium, whereupon in- 
sured wrote, enclosing a check for the regular premium, and stating he 
understood from the agent's letter that until he went abroad there was 
no extra premium, and the agent accepted the premium and made no re- 
ply, such letter was admissible, the evidence showing it had been received, 
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and the contents, if correctly stated by plaintiff, tending to show waiver, 
which was for the jury. 


(For other cases, see Instirance, Dec. Dig. § 668[15].) 


Cothran, J., dissenting. 


Appeal from Common Pleas Circuit Court of Sumter County; M. L. 
Smith, Special Judge. 

Action by Loretta M. Ryan against the New England Mutual Life In- 
surance Company. Verdict for plaintiff, and defendant appeals. Affirmed. 


Lee & Moise, of Sumter, and Buist & Buist, of Charleston, for ap- 
pellant. 
John H. Clifton, of Sumter, for respondent. 


Gary, C. J. This is an action on a policy of life insurance, issued 
by the defendant, to Jno. B. Ryan, Jr., on the 26th of July. 1917, in the 
sum of $2,500, wherein his wife, the plaintiff, was named as the beneli- 
ciary. 

The application of Jno. B. Ryan, Jr., for the insurance, contained 
these words: 

“I further agree that said policy shall be void, if within five years 
from its date, | engage in military or naval service in time of war, 
without the written consent of the company previously obtained.” 

The supplemental application contains this provision: 

“If within five years from the date of this policy the insured shall 
engage in any military or naval service in time of war, the liability of 
the company in event of the death of the insured while so engaged, or 
within six months thereafter, will be limited to the return of the pre- 
miums paid hereon, exclusive of any extra premium paid for military 
or naval service, less any indebtedness to the company hereon; unless 
before engaging in such service or within thirty-one days thereafter, 
or at the time of paying the first premium due hereon, if the insured 
shall be then so engaged, the insured shall pay to the company at its 
home office in Boston, Mass., such extra premium as may be required 
by the company, and in like manner shall pay annually thereafter on 
each anniversary of this policy or within thirty-one days thereafter, 
while the insured shall continue to be so engaged, such extra premium 
as may be required by the company.” 

The policy thus provides: 

“This clause is by mutual agreement attached to said policy prior 
to its délivery, and is hereby expressly incorporated therein.” 

The plaintiff introduced in evidence the following letter: 


“Greenville, S. C., Box 807, June 23, 1918. 

“Mr. Rogert J. Guinn, Atlanta, Ga—Dear Sir: On May 15, 1913, 
I entered the service of the United States by becoming a member of 
the Fourth Officers’ Training School at Camp Sevier. Will you advise 
me by return mail what effect this will have on my policy No. 337355, 
which was issued in July 1917. 

“If I am killed or die in the service, whether while in th‘s country 
or abroad, can my beneficiary collect this policy? 


“Awaiting your rep:y before paying the premium due on July 26, 
1918, I remain, 


“Yours very truly, J. B. Ryan, Jr.” 
“Box 807, Greenville, S. C. 
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Also the following: 


“Atlanta, Ga., June 25, 1918. 
“Mr. John B. Ryan, Jr., Box 807, Greenville, S. C—Dear Sir: Re 
Policy No. 337355. We have your favor of the 23d and note that on 
May 15th you became a member of the Officers’ Training School, and 
making inquiry concerning your policy. In reply beg to advise that in 
the event of your policy becoming a claim while you are in service at 
home or abroad, the same is payable to your wife. But you will please 
be advised that when you receive your commission you will have to 

pay the extra war premium, which is $37.50 per thousand per year. 

“Trusting this is the information desired, we are 
“Yours truly, R. J. Guinn, 
General Agent. H.” 


Also the following letter: 


“June 30, 1918, Greenville, S. C., Box 807. 

“Mr. R. J. Guinn, Atlanta, Ga. Care of New England Mutual Life 
Insurance Co. Dear Sir: Replying to yours of June 25th, [ am in- 
closing herewith check for $81.50 for premium on my policy No. 337355. 
Also am inclosing order for my share of surplus profit to become $26.- 
00 paid-up insurance. 

“T understand from yours of the 25th, that until I go abroad there 
is no extra war premium due on my policy. 

“Yours very truly, J. B. Ryan, Jr. 

“Please send receipt to Box 807, Greenville, S.C.” 


John B. Ryan, Jr., was commissioned a second lieutenant of infan- 
try on the 25th of August, 1918, and died on the 4th of October, 1918. 
The following statement appears in the record: 


Letter from Jno. B. Ryan, Jr., to R. J. Guinn, dated June 30, 1918, 
offered in evidence. The defendant’s attorney objects to the introduc- 
tion of the letter, there being no proof that it was ever mailed or re- 
ceived by Mr. Guinn, and that a waiver of a condition in a policy of 
insurance could not be established by an alleged letter claimed to have 
been written and mailed without proof that the same was received by 
the company or some officer or agent of the company. 


The plaintiff testifies on cross-examination by defendant’s attor- 
ney, and also on direct examination by plaintiff's attorney, that she wrote 
the letter in question, mailed it at the main post office in Greenville, 
S. C., duly stamped and addressed to Mr. Robert J. Guinn, at Atlanta, 
Ga. “I knew the address of Mr. Guinn, and had received letters from 
him.” Over defendant's attorney’s objection letter introduced in evi- 
dence and marked Exhibit D. “In this letter that my husband dictated 
to me, in which it says, ‘Check inclosed for $81.50,’ the check’ was put 
in that letter, in the letter of June 30, 1918. We left Camp Sevier about 
July. I don’t remember the exact date, and went to Camp Gorden at 
Atlanta, and was called back to Camp Wadsworth. While in camp I 
kept copies of the letters. I had a book with carbon copies, and I wrote 
them and made the carbon copies. I had no typewriter.” 


R. J. Guinn thus testified in behalf of the defendant: 


“The premium due in July, 1918, was paid to me by check. I had 
no original letter inclosin the check. There was no such letter that I 
remember. Usually no letter accompanied the check. I am positive that 
no letter came with this remittance. If any letter did come, I am posi- 
tive no notice was sent with the premium that Mr. Ryan was in the 
service. I am positive that no letter came other than this: ‘Enclosed 
find check for premium.’ Most of them just send check with no let- 
ter. * * * I attend to all the correspondence out of the ordinary; 
all letters from the policy holders that required an answer were an- 
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swered by me personally, or I would give direction as to how to an- 
swer the same. * * * JI have made search of all letters in our files 
and all copies of letters, and have not found the original letter from 
John B. Ryan, Jr., alleged to have been written on June 30, 1918.” 

Upon the close of the defendant’s testimony, the defendant moved 
to strike the letter from the record, on the ground that it had been 
admitted in evidence by reason of the presumption that the letter hav- 
ing been mailed according to the plaintiff’s testimony, it was presumed 
to have been received, but that, the defendant’s testimony having con- 
clusively shown that the letter had not been received, the presumption 
had been rebutted. His honor refused to strike the letter from the rec- 
ord. 

At the close of all the testimony, the defendant’s attorneys made a 
motion for the direction of a verdict, which was refused. The jury 
rendered a verdict in favor of the plaintiff for the amount claimed, 
and the defendant appealed upon exceptions, which will be reported. 

The appellant’s attorneys did not argue the exceptions separately, 
nor do we deem it necessary to consider them in deta‘l. 

There is no question, that the letter which Jno. B. Ryan, Jr., mail- 
ed to the defendant, inclosing the check for $81.50, in payment of the 
second premium, due on his policy of insurance, was delivered to the 
defendant. But the issue was whether the contents of the letter were 
correctly stated in the plaintiff's testimony. If so, they tended to show 
waiver on the part of the defendant, and the case was properly sub- 
mitted to the jury. 

Affirmed. 

Watts and Fraser, JJ., concur. 


CoTHRAN, J. (dissenting). The facts of this case are very clearly 
stated in the opinion of the Chief Justice. 

In reference to the motion by the defendant to strike from the 
record the alleged letter from Ryan to Guinn, general agent of the de- 
fendant, dated June 30, 1918, the motion was properly refused. Mrs. 
Ryan testified that she personally mailed the original letter, of which 
that offered in evidence purported to be a copy, in the post office at 
Greenville, postage paid, containing check for $81.50. The presumption 
would arise that it was delivered in due course, and, coupled with the 
fact that the check was received and cashed, the burden of disproving 
receipt was upon the defendant. This raised an issue of fact which 
was properly submitted to the jury. 

It was also a question of fact for their determination whether or 
not the purported copy truly represented the contents of the original 
letter. or the purpose of this appeal from the order refusing to direct 
a verdict for the defendant, I will assume that the letter of June 30th 
was received by the defendant, and that the copy in evidence is a cor- 
rect one. 

The question for determination is whether or not the conduct of 
the general agent in reference to this letter constituted such evidence 
of waiver or estoppel as required the submission of that issue to the 
jury. 

To restate the facts bearing immediately upon this issue: The policy 
was issued July 26, 1917, and the initial premium of $81.50 was paid at 
that time. On May 15, 1918, the insured entered an officers’ training 
school, I assume not having enlisted at that time, but in fact entering 
the military. On June 23, 1918, he wrote the general agent, notifying 
him of that fact and submitting to him this question. The answer to 
which he desired before paying the second premium: 


“Tf I am killed or die in the service whether while in this country 
or abroad, can my beneficiary collect this policy?” 
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-to which letter the general agent replied, June 25, 1918: 

“In the event of your policy becoming a claim while you are in 
service, at home or abroad, the same is payable to your wife. But you 
will please be advised that when you receive your commission you will 
have to pay the extra war premium, which is $37.50 per thousand per 
year.” 

Then comes the questioned letter, dated June 30, 1918, from the 
insured to the general agent, acknowledging his letter of the 25th and 
inclosing check for $81.50, and closing with this statement: 

“T understand from yours of 25th that until I go abroad there is no 
extra war premium due on my policy.” 

This letter, if received, does not appear to have been answered. 
The defendant cashed the check, applying it to the second ordinary pre- 
mium due July 26, 1918. The insured was commissioned as second lieu- 
tenant in August, was transferred to Camp Gordon, and thence to 
Camp Wadsworth, where he died in the service on October 4th. No 
payment of the war premium was made by him, and no notice given to 
the defendant of his having been commissioned; the only notice given 
being June 23, 1918, of his having entered the Officers’ Training School 
at Camp Sevier on May 15, 1918. 

The condition quoted in the leading opinion from the application, 
providing for an annulment of the policy, is broader than the condi- 
tions set forth in the rider to the policy, which contains the war clause. 
The latter must control the former, and the former goes out of the 
case, particularly as it was shown that the letter of June 25th amounts 
to a waiver of the written permission required by the former. 

The leading opinion declares that the contents of the letter of June 
30, 1918, tended to show a waiver by the defendant of the requirement 
in question. It is an inadvertence, of course, to say that the contents 
of the letter could possibly have this effect; that letter simply contained= 
a statement by the insured of his understanding of the conditions of the 
policy; what he thought could not bind the company. What was in- 
tended, | assume, is that the acceptance of the premium, accompanied 
as the remittance was with a statement of the insured’s apprehension of 
the contract, unanswered and uncorrected, was evidence of such waiver. 
That is practically the sole issue in this appeal. 

It will be noted that the insured was informed of the condition in 
the policy, and on June 23d, after he had entered the training school, but 
before he was enlisted. or commissioned, anticipating that he would be 
commissioned, he made inquiry of the company as to the effect his en- 
tering the training school would have on his policy, and, further as to 
the effect of his dying in the service, in this country or abroad, infor- 
mation which he stated he needed “before paying the premium due on 
July 26, 1918.” The general agent of the company promptly, two days 
later, on June 25th, replied in as plain language as could possibly be 
employed: 

“When you receive your commission you will have to pay the ex- 
tra war premium, which is $37.50 per thousand per year.” 

Following this letter, and specifically in reply to it, the insured, on 
June 30th, still prior to the date of his commission August 26th, and 
notwithstanding the plain terms of the policy and the plainer terms of 
the general agent’s letter of June 25th, expresses his construct‘on of the 
policy and the letter to be that no extra war premium was due upon 
his policy until he went abroad. This misconstruction does not appear 
to have been corrected by the general agent, and the contention of the 
plaintiff is that this conduct on his part was sufficient evidence of waiv- 
er to carry the case to the jury. 

I adhere to the op'nion expressed by me in the case of Watson v. 
W. O. W., 108 S. E. 145, recently filed, that the facts here do not pres- 
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ent a case of forfeiture, and that therefore waiver has no application. 
My views stated therein need not be repeated here. Particular atten- 
tion however is called to the quotation from the Arkansas Case of Mil- 
ler v. Ass’n, 138 Ark. 442, 212 S. W. 310, 7 A. L. Re 378. See, also, 
Reid v. Assur. Co., 204 Mo. App. 643, 218 S. W. 957. 


The real question is whether or not the failure of the general agent to 
correct the misapprehension of the wife of the insured expressed in the 
letter of June 30, purporting to have been signed by the insured, was such 
evidence of estoppel (not waiver) as justified or required the submission 
of that issue to the jury. In other words, it involved the application of 
the principle of estoppel by silence. 

In the first place, it is by no means certain that, if the general agent 
had replied to that letter, stating to the insured that he was mistaken, that 
the policy in his possession plainly showed that the war assessment had to 
be paid within 31 days after his enlistment, that his letter of but 5 days 
before also plainly called his attention to this requirement, the insured 
would have paid the war assessment. It is entirely problematical; there 
is absolutely no evidence that he would. It is just as reasonable to sup- 
pose that he would, in order to have the war assessment, have kept the 
policy alive as to all contingencies except that not assumed by the com- 
pany, suspended for the time being, to resume its normal state, as a bough 
when the restraining force is released. 

But assume that he would have paid the assessment if his error had 
been corrected: The well-established principles of estoppel by silence 
demonstrates conclusively to my mind that they cannot avail the plaintiff 
under the admitted facts here. “To make the silence of a party operate 
as an estoppel, the circumstances must have been such as to render it his 
duty to speak.” 16 Cyc. 759. What made it the duty of the general agent 
to correct so inexcusable an error? There was the policy; there was the 
letter of June 30th; nothing could have been plainer. “They would not 
hear Moses and the prophets”; a third impressment offered no hope that 
he would be convinced. “It is essential that he should have had knowledge 
of the facts, and that the adverse party should have been ignorant of the 
truth.” Id. ‘It must appear that it was his duty to speak, and that his 
silence or passive conduct actually misled the other to his prejudice.” Id. 
761, There is nothing to show that if the error had been corrected the 
insured would have complied, and that he was therefore “actually misled.” 
McCormac v. Evans, 107 S. C. 43, 92 S. E. 19. 

“One is not estopped by silence when both parties know or have equal 
means of knowing the truth.” 21 C. J. 1152, citing Wingert v. Snouffer & 
Ford, 134 Iowa, 97, 108 N. W. 1035, 111 N. W. 432; Spahr v. Cape, 143 
Mo. App. 114, 122 S. W. 379; Garavey v. Harbison-Walker Refractories 
Co., 213 Pa. 177, 62 Atl. 778. The insured had not only the policy, but 
the letter of June 25th, and his first letter of the 23d, shows that his at- 
tention had been called to the subject. “The party relying thereon must 
not have had the means of knowing the true state of facts.” 10 R. C. L. 
684. The party claiming an estoppel has no right to shut his eyes to a 
condition that he not only has full opportunity of learning, but which is 
actually and pointedly called to his notice. Estoppel by silence is classed 
as a species of implied misrepresentation, a species of fraud. How can 
this implication stand in the light of the express provisions of the policy 
and the letter of June 25th? “Estoppel by silence can only arise when the 
silence would amount to a fraud, actual or constructive.” 21 C. J. 1152. 
Is there the faintest suggestion of such a thing in the conduct of the gen- 
eral agent? As is held in Scaife v. Thomson, 15 S. C. 363: 


“There is not the slightest evidence warranting the belief that their 
silence or nonaction was induced by an intention to deceive.” 





556 Insurance Law Journal, Vol. 58. [ Nov., 


From these conclusions, it is my opinion it follows that the circuit 
judge was in error in not directing a verdict for the plaintiff for the 
amount of the premiums paid, as requested by the defendant. 

I think that he was in error also in excluding the testimony of Miss 
Hanft, the stenographer, to the effect that if the letter of June 30th had 
been received she would have corrected the apparent misapprehension of 
the insured. Ordinary testimony of what a witness would have done un- 
der certain assumed circumstances is too speeculative and uncertain to have 
any great probative force, although such testimony in the matter of the 
delivery of a telegram has frequently been received. Wallingford v. Tel- 
Co., 53 S. C. 410, 31 S. E. 275. But is a case of this nature, where the 
plaintiff relies upon estoppel by silence, so much a matter of intention. 
good faith, the absence of fraud, or a purpose to deceive, the testimony 
should have been received as throwing light upon the essential feature. 


CORNWELL v. SURETY FUND LIFE CO. et at. (No. 4884.) 
(Supreme Court of South Dakota. August 18, 1921.) 


184 Northwestern Reporter 211.) 


2, FRAUDULENT CONVEYANCES —INSOLVENT HUSBAND 
CANNOT PURCHASE INSURANCE OR ASSIGN POLICY TO 
WIFE IN EXCESS OF WIFE’S STATUTORY EXEMPTION. 

A husband may not, with intent to defraud his creditors, or voluntarily, 
give to his wife, to the prejudice of his creditors, either by assignment of 
a policy in his own favor or by naming her as beneficiary therein, a con- 
tract of insurance in an amount in excess of the wife’s statutory exemp- 
tion under Rev. Code 1919, §§$ 2661, 9310, notwithstanding husband’s obli- 
gation to support wife and children, and the insurable interest of the wife 
and children in his life, or wife’s absence of knowledge of the insolvency 
or of the fraudulent intent of the husband; and the insurance so pur- 
chased in excess of such exemption, though standing in wife’s name, will 
be deemed a trust fund recoverable by the administrator of husband’s es- 
tate for the benefit of his creditors. 


(For other cases, see Fraudulent Conveyances, Dec. Dig. §§ 39, 182[5].) 


3. JUDGMENT — RECOVERY BY INSURED’S ADMINISTRATOR 
OF AMOUNT OF POLICY IN EXCESS OF WIFE’S EXEMP- 
TION ESTOPS WIFE, MADE PARTY TO ACTION, FROM 
CLAIMING AMOUNT RECOVERED FROM INSURER. 


Recovery by administrator of husband's estate of amount of policy in- 
suring husband's life in excess of wife’s statutory exemption on the ground 
that the purchase of such insurance at a time when husband was insolvent 
was fraudulent as to his creditors would estop the wife, made a party to 
such action, from thereafter claiming the amount so recovered from the 
insurance company 


(For other cases, see Judgment, Dec. Dig. § 668[1].) 


Appeal from Circuit Court, Codington County; W. N. Skinner, Judge. 

Action by A. H. Cornwell, as administrator of the estate of Henry S. 
Rowe, deceased, against the Surty Fund Life Company and others. From 
an order sustaining demurrer to the complaint, the plaintiff appeals. Or- 
der reversed and cause remanded, with directions. 
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Hanten & Hanten and A. R. Henrikson, all of Watertown, for appel- 
lan 


t. 
Hall & Purdy, of Brooklyn, for respondents. 


SHEFFIELD v. MODERN WOODMEN OF AMERICA (GILLETTE 
EY AL., INTERVENERS). (No. 4857.) 


(Supreme Court of South Dakota. August 31, 1921.) 
184 Northwestern Reporter 239. 


INSURANCE — BENEFICIARY DESIGNATED IN APPLICATION 
FOR ISSUANCE OF NEW CERTIFICATE HELD NOT ENTI- 
TLED TO RECOVER ON MEMBER’S DEATH PRIOR TO CAN- 
CELLATION OF OLD CERTIFICATE. 

The by-laws of a beneficiary association prohibited the designation of 
beneficiaries in the alternative, made a niece not a blood relative within 
the first degree ineligible and provided that no change in beneficiary should 
be efiective until issuance of new certificate. The society refused a mem- 
ber’s request for cancellation of an old and issuance of a new certificate 
to the member's sister or niece on the ground that the beneficiaries were 
named in the alternative and that the niece had been named without trac- 
ing the relationship of niece and member back to a common ancestor. 
The member died before the old certificate had been returned. Held, that 
the member’s sister could not recover under the rule that equity decrees 
that done which ought to have been done. 


(For other cases, see Insurance, Dec. Dig. § 784[2].) 


Appeal from Circuit Court, Moody County; L. L. Fleeger, Judge. 

Action by Florence Sheffield against the Modern Woodmen of America, 
in which Maggie Gillette and others intervened. Judgment for plaintiff, 
and interveners appeal. Reversed and remanded, with directions. 


Rice & Rice, of Flandreau, and Brady, Robertson & Bonner, of Min- 
neapolis, Minn., for appellants. ps 

Frederick A. Warren, of Flandreau, and Bates, Johnson & Simons, of 
Sioux Falls, for respondent. 


(a lp 


FIRST TEXAS STATE INS. CO. v. SMALLEY et at. (No. 6774.) 


- (Court of Civil Appeals of Texas. Galveston. Feb. 17, 1915. Rehearing 
Denied June 16, 1921.) 


233 Southwestern Reporter, 314. 


1. INSURANCE — PROVISION FOR PAYMENT OF ONE-HALF 
BENEFITS FOR DEATH FROM STATED DISEASES WITH- 
IN ONE YEAR IS PROHIBITED. 
Rev. St. 1911, art. 4742, subd. 3, making void a provision for any 
mode of settlement at maturity for less than the amount insured on 
the face of the policy, when construed with the proviso authorizing 
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provisions for partial payments in the event of suicide or engaging in 
hazardous occupations, prohibits a clause limiting liability to one-half 
the stated amount of the insurance in the event that insured should 
die from certain stated diseases contracted within 12 ‘months after the 
policy was issued, though in a sense such provision fixes the amount 
shown by the face of the policy. 

(For other cases, see Insurance, Dec. Dig. § 515.) 


Appeal from Harris County Court, at Law; Clark C. Wren, Judge. 

Action by Katie Smalley and husband against the First Texas State 
Insurance Company. Judgment for p'aintiffs, and defendant appeals. 
Affirmed. 


Baker, Botts, Parker & Garwood, of Houston, for appellant. 
Atkinson, Graham & Atkinson, of Houston, for appellees. 


UTAH ASS’N OF LIFE UNDERWRITERS v. MOUNTAIN 
STATES LIFE INS. CO. er at. (No. 3654.) 


(Supreme Court of Utah. June 11. 1921. On Application for Rehearing 
Sept. 12, 1921.) 


200 Pacific Reporter, 673. 


1, INSURANCE — WRIT OF C 
COMMISSIONER NOT GOV 
RULES. 

Common-law rules governing the writ of certiorari are inapplica- 
b'e under section 1157, Comp. Laws 1917, providing that the action of 
the Insurance Commissioner shall be subject to review by any court of 
competent jurisdiction 


TIORARI TO INSURANCE 


ER 
ERNED BY COMMON-LAW 


(For other tases, see Insurance, Dec. Dig. § 10.) 


2. INSURANCE—COMPLAINING PARTY MAY HAVE ACTION 

OF INSURANCE COMMISSIONER REVIEWED. 

Under Comp. Laws 1917, § 1157, providing that the action of the In- 
surance Commissioner shall be subject to review by any court of com- 
petent jurisdiction, means that the Insurance Company may appeal to a 
court of competent jurisdiction from the suspension or revocation of 
authority to carry on the business of life insurance, since, under the. 
Constitution, if one party to a proceeding is given the right to have 
a matter reveiwed in the courts, the other party must a'so be given 
the same right of review, the party bringing the complaint against an 
insurance company has the right of review by a court of competent ju- 
risdiction.’ 

(For other cases, see Insurance, Dec. Dig. § 10.) 


"Industrial Com. of Utah v. Evans, 52 Utah, 394, 174 Pac. 825. 
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3. INSURANCE — COURT WILL EXAMINE EXCEEDING OF 

AUTHORITY BY INSURANCE COMMISSIONER. 

Under Comp. Laws 1917, § 1157, providing that the action of the 
Insurance Commissioner shall be subject to review by any court of 
competent jurisdiction, while the Supreme Court will net review the 
evidence or mere errors of judgment of the Commissioner, yet it will 
determine whether the Commissioner is exceeding his authority in grant- 
ing or renewing a license to carry on the business of life insurance. 

(For other cases, see Insurance, Dec. Dig. § 10.) 


4. INSURANCE — SALE OF STOCK WITH POLICIES OF LIFE 

INSURANCE HELD CONTRARY TO STATUTES. 

Under Comp. Laws 1917, §§ 1167 and 1168, prohibiting a sale of 
shares of stock promising returns and profits as an inducement to in- 
surance or in connection therewith, etc., the sale of life insurance, to- 
gether with stock, which was to be paid fer by dividends due on the 
policy. ield contrary to the statute, though it was claimed that the sa'e 
of the stock was not an inducement to the insurance. 

(lor other cases, see Insurance, Dec. Dig. § 11.) 


5. INSURANCE — SALE OF STOCK WITH POLICIES NEED 
NOT BE SOLE INDUCEMENT TO COME UNDER PROHI- 
BITION OF STATUTE. 

Under Comp. Laws 1917, § 1167, providing that it shall be illegal 
for any insurance company to sell steck as an inducement to insurance, 
or in connection therewith, on the question whether an insurance com- 
pany is violating the statute, it is not necessary that the stock subscrip- 
tion contract should be the sole, or even the controlling, element induc- 
ing the purchaser to buy insurance, but merely that it should act as an 
inducement to buying insurance. 


(For other cases, see Insurance, Dec. Dig. § 11.) 
6. INSURANCE-— POLICE POWER EXTENDS TO CONTRACTS 
OF INSURANCE. 
Contracts of insurance necessarily fail within the pol'ce power of 
the state, and may be regulated at least within reasonable limits. 
(For other cases, see Insurance, Dec. Dig. § 3.) 
8. INSURANCE—INSURANCE STATUTES SHOULD BE LIB- 
ERALLY CONSTRUED TO PROTECT THE PUBLIC. 
Statutes governing life insurance contracts must be liberally con- 
strued so as to protect the public. 
(lor other cases, see Insurance, Dec. Dig. § 4.) 


9. INSURANCE — RELATIONSHIP OF COMPANY WITH OTH- 
ER CORPORATIONS COMES WITHIN JURISDICTION OF 
COMMISSIONER. 

Illegal relationship of an insurance company with other corporations 
comes within the jurisdiction of the Insurance Commissioner, and not 
within the jurisdiction of the court. 


(lor other cases, see Insurance, Dec. Dig. § 10.) 


On Application for Rehearing. 
10. INSURANCE—CONDITIONS SHOULD BE IMPOSED IN LI- 
CENSING COMPANY VIOLATING STATUTE. 
A life insurance company guilty of carrying on business in violation 
of the statutes should not have its license to transact business set aside 
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and annulled unconditionally, but will be given leave to apply to the 
Commissioner for a license to transact business in case it shall comply 
With the law and with the conditions imposed by the court and the Com- 
missioner. 

(For other cases, see Insurance, Dec. Dig. § 5.) 


Original petition by the Utah Association of Life Underwriters 
against the Mountain States Life Insurance Company and Insurance 
Commissioner of Utah, for certiorari to the Insurance Commissioner. 
Order of the Commissioner granting defendant company a license to 
transact business set aside and annulled, on rehearing, with permission 
granted defendant company to apply for permit to transact business 
on compliance with statutes and conditions imposed in opinion and law- 
ful orders of the Commissioner. 


D. M. Draper, of Salt Lake City, for plaintiff. 
Dan B. Shields, of Salt Lake City, for defendants. 





Fire, &c.] Hanover Fire Ins. Co. v. Dallavo. 
FIRE, TORNADO, ETC. 


HANOVER FIRE INS. CO. v. DALLAVO. (No. 3507.) 
(United States Circuit Court of Appeals, Sixth Circuit. July 6, 1921.) 
274 Federal Reporter 258. 


1. INSURANCE—IN ABSENCE OF WAIVER CONTRACT MUST 
BE ENFORCED AT LAW AS WRITTEN. 


In an action at law on an insurance policy, the terms written therein, 
unless waived either by the parties themselves or some one authorized to 
make such waiver, must be enforced as written. 


(For other cases, see Insurance, Dec. Dig. § 146[2].) 


2. INSURANCE—ANY PROVISIONS OF POLICY MAY BE 
WAIVED. 
An insurance company may waive any provisions in a policy for its 
protection including even a provision that a waiver must be indorsed on 
the contract itself. 


(For other cases, see Insurance, Dec. Dig. § 372.) 


3. INSURANCE—CONDITIONS OF POLICIES HELD WAIVED BY 
RETENTION OF PREMIUMS. 


Provisions of fire policies that they should be void if a building in- 
sured was on ground not owned in fee simply by the insured, or if he was 
not the unconditional and sole owner of the property insured, or if the 
subject insured was personal property and was or became incumbered by 
chattel mortgage, unless otherwise provided by agreement indorsed on the 
policies, held waived where the company long prior to the loss acquired 
actual knowledge that the building and stock of lumber insured were on 
land leased by the insured from a raiload company, but retained the pre- 
miums and left the policies outstanding. 


(For other cases, see Insurance, Dec. Dig. § 392[1].) 


4. INSURANCE—INSURER ACCEPTING BENEFITS OF CON- 
TRACT WITH FULL KNOWLEDGE ESTOPPED TO AVOID 
ITS BURDENS. 

Where the insurer has full knowledge of all the facts in relation to 
the subject-matter of the contract, and continues to accept all its benefits, 
it cannot reject its burdens. 


(For other cases, see Insurance, Dec. Dig. § 392[1].) 


5. INSURANCE—STATUTE BECOMES A PART OF CONTRACT. 

A statute prescribing the scope and effect of contracts of insurance and 
the duties and obligations of the parties is as much a part of contracts, 
written while it is in force, as though incorporated into them, and such 
contracts are not affected by its repeal. 


(For other cases, see Insurance, Dec. Dig. § 152[3].) 


In Error to the District Court of the United States for the Eastern 
District of Michigan; Arthur J. Tuttle, Judge. 

Action at law by John Dallavo against the Hanover Fire Insurance 
Company. Judgment for plaintiff, and defendant brings error. Affirmed. 





i 
| 
i 


NR 


Sey ti 





eat 


RRO Ie jee ca pear 





562 Insurance Law Journal, Vol. 58. [ Nov., 


_ Robert E. Plunkett, of Detroit, Mich. (Frederick J. Ward, of Detroit, 
Mich., on the brief), for plaintiff. in error. 
Harris E. Thomas, of Lansing, Mich. (Thomas, Shields & Silsbee, of 
Lansing, Mich., on the brief), for defendant in error. 


Before Knappen, Denison, and Donahue, C. JJ. 


Donanue, C. J. On February 8, 1918, John Dallavo brought action 
against the Hanover Insurance Company in the circuit court of Ingham 
county, Mich., to recover upon four separate fire insurance policies. On 
application of the insurance company this cause was removed to the Dis- 
trict Court of the United States for the Eastern District of Michigan, 
Southern Division. Upon the trial, and at the close of all the evidence, the 
defendant moved the court to direct a verdict in its favor, which motion 
was overruled, and the court thereupon directed the jury to return a ver- 
dict for the plaintiff for the aggregate amount of the sums named in these 
several policies of insurance with interest thereon. Judgment was en- 
tered upon this verdict. The plaintiff in error seeks a reversal of this 
judgment upon substantially two grounds of error: ‘ 

(1) The overruling of its motion for a directed verdict. 

(2) Error of the court in the rejection of competent and relevant evi- 
dence offered on behalf of the defendant. 

There are other assignments of error, but the brief of counsel for 
plaintiff in error is devoted to the two assignments above stated, and in 
reference to the other assignments the following statement is made: 

“The other assignments of error, 3, 4, and 5, are fully covered in the 
argument on the first one, as it naturally follows, if we are right in the 
request for direction of verdict on the grounds of a breach of contract, 
then a direction of verdict for the plaintiff was in error.” 

Each of the policies issued by the plaintiff in error is a standard Mich- 
igan fire insurance policy, as required by the statutes of that state. Each 
contains a clause providing that the entire policy shall be void if the sub- 
ject of insurance is a building on ground not owned by the insured in fee 
simple, or if the assured was not the unconditional and sole owner of the 
property insured, or if the subject of insurance be personal property and 
be or become incumbered by chattel mortgage unless otherwise provided 
by agreement indorsed on the policy or added thereto. Each policy also 
contained the further provision that the entire policy shall be void if the 
assured concealed or misrepresented in writing or otherwise any material 
fact or circumstance concerning this insurance or the subject thereof, or 
if the interest of the assured be not truly stated in said policy, or in case 
of fraud or false swearing by the assured touching any matter relating to 
this insurance or the subject thereof, whether before or after a loss. 

At the time this insurance was written, and at the time the loss oc- 
curred, John Dallavo was operating a retail lumber business at Webber- 
ville, Mich. His lumber yard was located on land teased from the Pere 
Marquette Railroad Comany On this ground he erected an office build- 
ing and sheds for the storing of lumber and coal. 

Some time prior to the date of the second policy of insurance (No. 
149) a chattel mortgage to secure the payment of $1,500 was executed and 
delivered by Dallao to the Farmers’ State Bank of Webberville, Mich., 
upon this office building and storage sheds, lumber, and other merchandise 
in the yard. This chattel mortgage continued in force until the loss oc- 
curred, but before the loss did occur it was reduced by payment. to $500. 

The second policy contained this provision: 

“Loss, if any, payable to Farmers’ State Bank, Webberville, Mich., as 
their mortgage interest may appear.” 
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The fourth policy (No. 154) contained a similar provision, but noth- 
ing appeared either in the first or third policies in reference to this chattel 
mortgage, and no waiver thereof was indorsed upon either. 

Dallavo had been engaged in this lumber business at this place for 
about three years prior to the date of this loss, during which time this in- 
surance company through its local ‘agent, John Marshall, had written all 
the insurance carried upon this property by Dallavo. These four policies 
now in suit were all renewals of expired policies, or additional insurance 
to cover increased value of stock then on hand. No written application 
was made by Dallavo for this insurance. The agent, Marshall, does not 
remember whehter Dalllavo applied for this insurance or he solicited him 
to take the same. At all events the agent testified that he knew that these 
buildings were on leased ground; that he was also cashier of the Farm- 
ers’ State Bank of Webberville, Mich., and as such cashier had taken from 
Dallavo a chattel mortgage covering buildings and lumber to secure the 
payment of $1,500 due to that bank: but he does not remember whether 
that mortgage was executed and delivered to the bank before or after the 
first policy of insurance was issued. Under the terms and provisions writ- 
ten into the policies, Marshall had authority, as agent, to waive these con- 
ditions both as to the ownership of the ground and the existence of the 
chattel mortgage, but he further testified that, while he fully knew and 
understood that the ground was leased by Dallavo from the railroad com- 
pany, and that the bank of which he was cashier had a $1,500 chattel mort- 
gage upon this property, he did not know that it was necessary for him 
to indorse this waiver upon each of these policies; that his purpose in 
writing into the second policy for $2,500, “Loss, if any, payable to the 
Farmers’ State Bank of Webberville, Mich., as their mortgage interest may 
appear,” and his purpose in writing a similar provision in the fourth policy 
for $1,000 was solely and only for the protection of the bank; that he con- 
sidered these two policies amply sufficient for its protection, and therefore 
wrote no like provision in or made any indorsement upon the other two. 

It is therefore clear from the testimony of Marshall that Dallavo made 
no false or fraudulent representation; that the agent, Marshall, was fully 
advised of Dallavo’s lack of title and the existence of this mortgage, and 
that, with knowledge thereof, it was his intention and purpose to waive 
these conditions and issue to Dallavo valid insurance to the amount named 
in each of these policies; that he believed in good faith he had done so, 
notwithstanding it now appears that he did not indorse this waiver as to 
the chattel mortgage upon two of these policies and did not indorse any 
waiver thereon in reference to the ownership of the ground upon which 
the buildings were situated. It is equally clear that Dallavo was acting in 
good faith; that he did not understand the necessity of this indorsement 
upon these policies; and that he relied upon Mr. Marshall as agent of the 
insurance company to give him valid insurance for which he paid the price 
demanded. 

The provision in the contract of insurance with reference to the own- 
ership by the insured of the land upon which the buildings that are the 
subject of the risk are situated, and with reference to chattel mortgages 
upon personal property, are substantial in their nature. The method by 
which an agent is required to evidence a waiver of these conditions is 
formal, and yet, in the absence of a statute to the contrary, the insurance 
company is clearly entitled to have this provision enforced. 

[1] The presumption obtains that parties to a contract fully under- 
stand all its provisions. If the contract is obtained by fraud, duress, or 
mutual mistake, or if by inadvertence it fails to express the true intent, 
agreement, and purpose of the parties, a court, in a proper action, may 
order the contract rescinded or reformed, but in an action on the contract 
the terms written therein, unless waived either by the parties themselves or 
some one authorizd to make such waiver, must be enforced as written. 
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Lumber Underwriters v. Rife, 237 U. S. 605, 35 Sup. Ct. 717, 59 L. Ed. 
1140; Northern Assurace Co. v. Building Association, 183 U. S. 308-321, 
22 Sup. Ct. 133, 46 L. Ed. 213 

[2] The insurance company may, however, waive any provisions in a 
policy for its protection, including even the provision that the waiver must 
be indorsed upon the contract itself. Ins. Co. v. Norton, 96 U. S. 234, 24 
L. Ed. 689; Ins. Co. v. Raddin, 120 U. S. 183-196, 7 Sup. Ct. 500, 30 L. Ed. 
644; Assurance Co. v. Building Ass’n, 183 U. S. 308-352, 22 Sup. Ct. 133, 
46 L. Ed. 213. If, therefore, this insurance company during he terms cov- 
ered by these policies, with full knowledge of the facts, separate and apart 
from the knowledge of the agent, waived these provisions, or by its acts 
and conduct after it acquired such knowledge has,, in good conscience and 
fair dealing, estopped itself from asserting the failure to comply therewith 
as a defense to this suit, then the question of the agents’ knowledge or au- 
thority to waive conditions or the manner in which such waiver must be 
evidenced wholly disappears from this case. 

In the case of Northern Assurance Co. v. Buidling Assn., supra, the 
Supreme Court qualified the declaration that “mere knowledge by the 
agent * * * will not affect the company” with the statement “unless it 
is affirmatively shown that such knowledge was communicated to the com- 
pany.” 

[3] The contention of plaintiff in error that the court erred in over- 
ruling its motion for a directed verdict is based solely upon the ground that 
the knowledge of the local agent that these buildings were on leased prop- 
erty, and that there was a chattel mortgage upon the property insured, does 
not affect the company or charge it with knowledge of these facts in the 
absence of a written waiver by such local agent indorsed upon these poli- 
cies. These contracts are Michigan contracts, and it would appear that 
the Supreme Court of Michigan has announced a different doctrine. Rich- 
ards v. Insurance Co., 60 Mich. 420, 27 N. W. 586; Bryant v. Ins. Co., 174 
Mich. 102, 140 N. W. 482: Dahrooge v. Ins. Co., 175 Mich. 248, 141 N. W. 
572; Gristock v. Ins. Co., 87 Mich. 428, 49 N. W. 634; Brunswick-Balke- 
Collender Co. v. Ins. Co., 142 Mich. 29, 105 N. W. 76; Hall v. Ins. Co., 93 
Mich. 184, 53 N. W. 727, 18 L. R. A. 135, 32 Am. St. Rep. 497. 

These cases were followed by the case of Gordon v. Ins. Co., 197 Mich, 
226, 163 N. W. 956, L. R. A. 1918E, 402, in which it was held that the 
standard policy act of Michigan of 1905 (Pub. Acts 1905, No. 277) was 
designed to curb the right of insurance companies to declare forfeitures, 
and not to make them more favorable. However, the federal rule as an- 
nounced by the Supreme Court, in the case of Northern Assurance Co. v. 
Building Ass’n, supra, would seem to support fully the claim of plaintiff 
in error, although the contract there under consideration was a Nebraska 
contract, and it does not appear that the Supreme Court of Nebraska had 
established any different rule in relation to such contracts. However that 
may be, the argument of counsel for plaintiff in error wholly overlooks 
the evidence in this case tending to show affirmatively that the Hanover 
Fire Insurance Company acquired direct and positive knowledge of the ex- 
istence of this chattel mortgage, and that Dallavo was not the sole and 
unconditional owner of the property insured, long prior to the date of the 
loss, and, having such knowledge, not only retained the unearned premium 
and continued such policies apparently in full force, but also did such af- 
firmative acts in relation to these policies that ih good conscience and fair 
dealing it must now be estopped from asserting the failure to comply with 
these conditions as a defense to this suit. 

The second and fourth policies by the written provision contained 
therein brought home to the insurance company the knowledge of the 
existence of this mortgage, and that Dallavo was not the sole and un- 
conditional owner of the property insured: It waived these conditions 
as to these two policies, and did this with the full knowledge that it 
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then had two outstanding policies covering the same property. There 
is also further evidence in this record tending to prove the knowledge 
of the insurance company that these buildings were on leased ground. 
Mr. Allshouse, the state agent of the company, in the course of his in- 
vestigation of the different outstanding risks in the state was fully 
advised that Dallavo was renting this ground from the railroad com- 
pany for $33 per year. There is no evidence, however, that he com- 
municated this knowledge directly to the company, but, in view of the 
fact that in the very nature of his employment it was his duty to re- 
port to the home office all facts that he may have discovered in re- 
lation to its outstanding risks, proof that he had obtained such knowl- 
edge would perhaps place the burden upon this company to show that 
he had not in fact communicated it to his principal. 


[4] It is of no importance whether the contract be one of insurance 
or in relation to some other business transaction. When one of the con- 
tracting parties has full knowledge of all the facts in relation to the 
subject-matter of the contract, and continues to accept all its benefits, he 
cannot, after having accepted these benefits reject the burden on his 
part to be performed. In discussing this proposition in the case of 
Insurance Co. v. Raddin, 120 U. Si 183-196, 7 Sup. Ct. 500, 506 (30 
L. Ed. 644), Mr. Justice Gray said: 

“To hold otherwise would be to maintain that the contract of in- 
surance requires good faith of the assured only, and not of the insur- 
ers, and to permit insurers, knowing all the facts, to continue to receive 
new benefits from the contract while they decline to bear its burdens” 
—citing Insurance Co. v. Wolff, 95 U. S. 326, 24 L. Ed. 387; Wing v. 
Harvey, 5 D., M. & G. 265; Frost v. Saratoga Ins. Co., 5 Denio (N. 
Y.) 154, 49 Am. Dec. 234; Bevin v. Connecticut Ins. Co., 23 Conn. 244; 
Insurance Co. v. Slockbower, 26 Pa. 199; Viele v. Germania Ins. Co., 
26 Iowa, 9, 96 Am. Dec. 83; Hodsdon v. Guardian Ins. Co., 97 Mass. 
144, 93 Am. Dec. 73. 


This same proposition was declared and applied in the cases of 
Montano v. Mutual Aid Society, 72 Misc. Rep. 515, 130 N. Y. Supp. 
455; Insurance Co. v. Forlines, 94 Ark. 227, 126 S. W. 719; Insurance 
Co. v. Johnson, 49 Ind. App. 233, 94 N. E. 785; Black v. Ins. Co., 171 
Iowa, 309, 152 N. W. 7; Allen v. Insurance Co., 14 Idaho, 728, 95 Pac. 
829; and Bank v. Ins. Co., 83 Ohio St. 309, 94 N. E. 834. 


The underlying principle upon which the statement above quoted 
from Insurance Co. v. Raddin, supra, is based is fully discussed and 
clearly expressed by Mri Justice Miller in the case of Insurance Co. v. 
Wi'kinson, 80 U. S. (13 Wall.) 222, at page 233, 20 L. Ed. 617, at page 
622, and it is there declared that this principle has been applied to this 
precise class of cases. 

In the instant case, while the insurance company did not actually 
accept payment of premium for these policies after the time the evi- 
dence tends to show that it acquired knowledge of the existence of the 
outstanding mortgage, nevertheless Dallavo had paid to the insurance 
company a premium covering the entire periods named in these policies. 
The retention of that unearned premium with full knowledge of the 
facts was and is equivalent to the acceptance of payment, day by day, 
during the time it retained such unearned premiums, which premiums 
it was entitled to retain only upon the theory that the policies were valid. 


While it is true that the provision in the second and fourth policy 
does not specifically state that the mortgage is a chattel mortgage, yet 
it is clear that sufficient appears therein to charge the company with 
notice of this particular mortgage and with knowledge of whatever 
facts in relation to Dallavo's title to this property this mortgage would 
disclose, at least so far as these two pelicies are concerned. Therefore 
as to thes¢é two policies neither of these defenses can obtain. It was al- 
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so notice to the insurance company of an outstanding mortgage on the 
property it had agreed to insure and for which insurance it had accept- 
ed and retained the premiums paid by Dallavo. The conduct of the in- 
surance company in issuing these two additional policies with knowl- 
edge that the subject-matter of the risk was under mortgage to the 
Farmers’ State Bank, without objection or cancellation of the other 
policies or the return of the premium pa‘d therefor, was such an af- 
firmative act on its part that it could have had no other effect than to 
mislead Dallavo into the belief that the first and third policies were 
valid in so far as these defenses are concerned. 

Of far more importance, however, is the evidence of the affirmative 
act of the insurance company in the issuing under date of June 9, 1917, 
of form No. 113, containing a b'anket clause covering buildings and 
personal property, to be attached to and made a part of the first, second, 
and third policies. The insurance company then had full knowledge 
as to the existence of a mortgage, and also of the fact that by reason 
of this mortgage Dallavo was not the sole and unconditional owner 
of this property. This was not only an affirmative act. reaffirming 
the validity of these three policies as against these conditions, but it 
was to all intents and purposes a reissuing of these policies as of 
June 9, 1917, with knowledge of the breach of these conditions and with 
knowledge that its agent had not indorsed a waiver of these conditions 
upon two of them. 

The affirmative acts of the insurance company in issuing on June 
9, 1917, form No. 113, to be attached to the three policies in existence 
at that time, has application also to the defense offered by the in- 
surance company that the agent failed ‘to indorse upon these policies 
a waiver of the cendition that the insured must be the owner in fee 
simple of the ground upon which the buildings were situated. 

The first policy (No. 147), for $5,000, and the third policy (No. 
151), for $1,000, as they were originally written. did not purport to cover 
the buildings, but only the stock of dressed and rough lumber, lath, 
shingles, fence posts, cement, etc. Therefore these pol'cies, when they 
were written, did not cover these buildings, and it was wholly unneces- 
sary for the agent to indorse any waiver thereon in reference to the 
ownership of the land. The issuing of these forms including the build- 
ings in the description of the property insured to be attached to these 
policies was purely voluntary on the part of the insurance company. It 
does not appear from the evidence that Dallavo asked for any change in 
these policies, or that in fact he fully understood the nature of the 
change that had been made in the description of the property insured. 
It is certain, however, that the policies at that time were not vulnerab'e 
to this defense. To permit the company to assert this defense now, 
based upon its voluntary action in issuing these forms, would be per- 
mitting it to take a wholly unfair and unconscionable advantage of 
the assured. 

If, however, the evidence offered on the part of the plaint‘ff in error 
tending to prove actual knowledge of the insurance company itself, 
should be wholly disregarded, nevertheless the trial court did not err 
in overruling the motion of the defendant for a directed verdict. 

[5] At the time all of these policies of insurance were written (ct 
128 of the Public Acts of 1911 of the state of Michigan provided, among 
other things that— 

“No policy of insurance shall be declared void * * * for the 
breach of any cendition of the policy, if the insurer has not been injured 
by such breach, or where a loss has not occurred during such breach, and 
by reason of such breach of condition.” 

This act was repealed May 10, 1917, but this repealing act did not 
go into effect until 90 days after the adjournment of the Legislature 
Mav 11, 1917, which would be about August 9th of that year. 
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It is the claim of the insurance company that, this act having been 
repealed prior to the loss, it therefore has no application to these 
policies issued before its repeal. When these contracts of insurance 
were written, this statute of the state entered into them and formed a 
part thereof, the same as if it had actually been written into the con- 
tract. If these provisions had actually been physically written into the 
contracts, no claim would be made that they should now be disregard- 
ed. That the law and not the pen of the scribe wrote these provisions 
into these policies of insurance does not affect the construction that 
must be given them. 

In the case of Insurance Co. v. Leslie, 47 Ohio St. 409—417, 24 N. 
BE. 1072, 1074, it was held that a statute in relation to insurance policies 
“molds the obligation of the contract into conformity with its pro- 
visions, and establishes the rule and measure of the insurer’s liability.” 
In Hermany et al. v. Insurance Co., 151 Pa. 17, 24 Atl. 1064, it was held 
that the provisions of the state statute relating to insurance policies 
cannot be waived by the insurer. In Ritchey v. Insurance Co., 104 
Mo. App. 146, 78 S. W. 341, the court held that statutes “relating to fire 
insurance become a part of a policy of insurance by implication, as if 
embodied therein, and all stipulations of the policy must yield to the 
statute.” In the case of Union Central Life Ins. Co. v. Pollard, 94 Va. 
146, 26 S. E. 421, 36 L. R. A. 271, 64 Am. St. Rep. 715, it was held 
that— 

“A statute which prescribes the scope and effect of contracts of in- 
surance, and determines the duties and obligations of the contracting 
parties, is as much a part of such contracts as if incorporated into them. 
Existing laws enter into and become parts of all contracts made under 
them, and no waiver of the parties nor stipulations by them can change 
the Jaw.” 

See, also, White v. Assurance Society, 163 Mass. 108, 39 N. E. 771. 
27 L. R. A. ds. 

It necessarily follows that. if this statute entered into these con- 
tracts of insurance when written and became a part of them to the full 
extent as if written therein, the repeal of the statute did not affect the 
rights of the plaintiffs under the contract, nor can it now affect its con- 
struction. 

There is no claim here that the loss occurred by reason of such 
breach of condition. Therefore, under the express terms and provisions 
of this statute existing at the time the contract was written, and form- 
ing a part of the same, the plaintiff is entitled to recover where the in- 
surer has not been injured by such breach or where a loss has not oc- 
curred by reason of such breach of condition. Lagden v. Insurance Co., 
206 Mich. 341, 172 N. W. 396. 


[6] Counsel for the insurance company cross-examined the plaintiff 
below as to whether or not he had been convicted of a crime in Ger- 
many and if he had not escaped from that country without having fully 
served his sentence for that offense, all of which the plaintiff denied. 
The defendant thereupon offered as a witness Henrietta Dallavo, a 
former wife of the plaintiff, to prove that the defendant had falsely 
testified in his cross-examination in reference to his claimed convic- 
tion of an offense in Germany and his subsequent escape. The court 
excluded her evidence, and this is assigned as error. The matters to 
which this part of the cross-examination of the plaintiff was directed 
were purely collateral to the issue in this case. Counsel had the right 
to ask the witness these questions upon cross-examination solely and 
only for the purpose of affecting his credibility, but he could not dis- 
prove these answers except by the record of conviction, if there is such 
record; otherwise the jury would be required to determine the pre- 
ponderance of the evidence in relation to all collateral matters that 
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might be injected into the trial of a suit in this manner, instead of 
confining its consideration to the real questions in controversy. Jones 
on Evidence, §§ 839, 840; 1 Greenleaf, Evidence, §§ 375 and 457; Wil- 
bur v. Flood, 16 Mich, 40, 93 Am. Dec. 203; Clemens v. Conrad, 19 
Mich. 170: Helwig v. Luscowski, 82 Mich. 619, 46 N. W. 1033, 10 
L. R. A. 378; People v. Cutler, 197 Mich. 13, 163 N. W. 493. 

For the reasons above stated, the judgment of the District Court is 
affirmed 


AGRICULTURAL INS. CO. v. HIGGINBOTHAM. (No. 5472.) 
(United States Circuit Court of Appeals, Eighth Circuit. June 2, 1921.) 


274 Vederal Reporter 316. 


INSURANCE — EVIDENCE HELD INSUFFICIENT TO AUTHOR- 

IZE SUBMISSION OF CASE TO JURY. 

Evidence /icld insufficient, as a matter of law, to sustain the burden 
resting on defendant, an agent of plaintiff insurance company, to establish 
by clear and convincing proof that a provision of his contract of agency 
limiting the amount for which he was authorized to issue a polcy on grain 
had been orally waived or annulled, and overruling of a motion by plain- 
tiff for directed verdict he/d error. 


(For other cases, see Insurance, Dec. Dig. § 83[1].) 


In Error to the District Court of the United States for the District 
of Nebraska: Thomas C. Munger, Judge. 

Action at law by the Agricultural Insurance Company against Charles 
E. Higginbotham. Judgment for defendant, and plaintiff brings error. 
Reversed. 


Arthur R. Wells, of Omaha, Neb. (Stout, Rose, Wells & Martin, of 
Omaha, Neb., on the brief), for plaintiff in error. 

P. E. Boslaugh, of Hastings, Neb. (W. G. Hastings, of Lincoln, Neb., 
and Stiner & Boslaugh, of Hastings, Neb., on the brief), for defendant 
in error. 


Before Sanborn and Stone, C. JJ., and Trieber, D. J. 


Sanporn, C. J. The Agricultural Insurance Company, a corporation, 
the plaintiff below, brought an action against Charles E. Higginbotham, 
the defendant, for that, while he was its agent, authorized to deliver its 
policies of insurance against fire and legally bound by its line sheet, which 
constituted a part of his agency contract, not to issue any of its policies 
for an amount in excess of $2,500 on any lot of grain elevators, he issued 
a policy of the plaintiff on August 18. 1916, for $8,000 to the E. Stockham 
Grain Company on its grain in elevators; that grain was burned on August 
21, 1916, the plaintiff was obliged to pay and did pay to the assured on 
November 7, 1916, $8,000 on account of that loss; and it demanded judg- 
ment against the defendant for the difference between $2,500, the limit of 
the amount the defendant was permitted to insure by a policy of the plain- 
tiff, and $8,000 and interest on that difference from November 7, 1916. The 
only defense that it is necessary to consider in this court is that the plain- 
tiff, after the defendant's appointment as its agent, as the defendant avers 
in its answer— 
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“instructed, urged, requested, and authorized defendant to solicit for insur- 
ance all kinds of property included within the classes upon which it issued 
contracts of insurance, in any amount that could be procured, and to issue 

policies and contracts of insurance thereon and in such amounts as could 

be procured, not violating the established rule, practice and custom as to 

excessive insurance having regard solely to the value of the property.in- 

sured.” 

Mr. Freeman was the state agent of the plaintiff, and was authorized 
to waive limits of the amounts of risks on its behalf. Mrs. Harrington 
was the defendant’s business manager. She testified that before the policy 
in question was issued she had a conversation with Mr. Freeman, in which 
he told her to “get the business and send it on; get as large a line as I 
could and send them on.” Freeman admitted that he: had a conversation 
with her, and that he asked her to increase the plaintiff's volume of busi- 
ness, so that the company could get a larger premium income, and that he 
might have used the term “increase our line in Hastings,’ meaning the 
general volume of its business, and that the matter of excess lines, the spe- 
cific writing of an excess liability on a particular risk, was mentioned in 
the conversations, and that there was a distinction between lines meaning 
the general volume of business and such excess lines. At the close of the 
trial the plaintiff requested the court to instruct the jury to return a ver- 
dict in its favor; the court refused to do so, and charged the jury that the 
defendant was bound by the limitation of $2,500 on grain elevators, fixed 
by the line sheet, which was delivered to him and became a part of the 
contract of agency, and that the plaintiff was entitled to the verdict unless 
they believed the testimony of Mrs. Harrington as to her conversation with 
Mr. Freeman, but that if they believed her testimony the defendant was 
entitled to the verdict. These rulings are assigned as error. 

In Patton v. Texas & Pacific Ry. Co., 179 U. S. 658, 659, 21 Sup. Ct. 
275, 276 (45 L. Ed. 361), speaking of the submission of a case to the jury, 
Mr. Justice Brewer said: 

“Tt is well settled that the court may withdraw a case from them al- 
together, and direct a verdict for the plaintiff or the defendant, as the one 
or the other may be proper, where the evidence is undisputed, or is of such 
conclusive charactr that the court, in the exercise of a sound judicial dis- 
cretion would be compelled to set aside a verdict returned in opposition 
to it.” 

In Bell v. Carter (8th C. C. A.) 164 Fed. 417, 419, 420, 90 C. C. A. 555, 
557 (19 L. R. A. [N. S.] 833), Judge Van Devanter, now Mr. Justice Van 
Devanter of the Supreme Court, said: 

“Whilst it is true that a substantial conflict in the evidence must be de- 
termined by the jury as a question of fact, it is also true that when the 
evidence is undisputed, or is clearly preponderant that it reasonably admits 
of but one conclusion, the proper disposition of the case upon the evidence 
becomes a question of law, to be determined by the court.” 


This court has repeatedly held that: 

“Tt is the duty of the trial court to direct a verdict at the close of the 
evidence in two classes of cases: (1) That class in which the evidence 1s 
undisputed; and (2) that class in which the evidence is conflicting but is 
of so conclusive a character that the court in the exercise of a sound juw- 
dicial discretion would set aside a verdict in opposition to it.” Woodward 
v. Chicago M. & St. P. Ry. Co. (8th C. C. A.) 145 Fed. 577, 578, 75 C. C. 
A. 591, 592. 

The question in this case is: Was the conflict in the evidence so un- 
substantial, and all the evidence taken together so clearly preponderant in 
support of the plaintiff’s cause of action, that in the exercise of a sound 
judicial discretion a court could not reasonably sustain a verdict in opposi- 
tion to it? We turn to the testimony for the answer. Repeated readings 
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of the evidence have forced our minds to the conclusion that much depends 
upon the sense and meaning in which the words “line” and “lines” were 
used and understood by Mrs. Harrington and Mr. Freeman in the conver- 
sation to which she testified—much depends upon whether those words 
meant (1) the limit or limits of the amount of insurance which might be 
written by the defendant on lots of a specific class of property such as 
grain in elevators or on lots of specific classes of property, or (2) the class 
or classes of property themselves and the volume or volumes of business 
or risks which the defendant should procue for the plaintiff. Upon the 
question of the use and meaning of these words “line” and “lines,” the 
testimony of the defendant in his own behalf is instructive. He testified 
that he had a conversation with Mr. Freeman regarding the business on 
September 9, 1915, in which Mr. Freeman was asking him for more busi- 
ness, and in which he promised him more, but told him that Hastings was 
a cut-rate town and “we would have to meet the rates’; that there were 
rates fixed by a board for some towns in Nebraska, but Hastings was not 
one of them, and business in that town was written at cut rates. He fur- 
ther testified, among other things, as follows: 


“T told him I could get a large line of insurance on stocks and build- 
ings and on grain, and if he would meet the rates that we would give him 
his share of the business of the office. * * * I told him that the other 
companies that we had in the office accepted these lines, and we wrote up 
the policies and submitted to them, and if his company would do the same 
we would be glad to give them their share of the business.” 


- His answer to the question, “What, if anything, did he say regarding 
the limit that you could go on taking lines of insurance for the Agricul- 
tural Insurance Company?” was: 


“He said the Agricultural was a large company and they had good 
facilities for reinsurance, and they wanted the business and would carry 


good lines.” 


In this testimony of Mr. Higginbotham the word “line” was 
used once, and the word “lines” three times. And the sentence in which 
either of the words was used in each case demonstrates the fact that 
it was not used in the sense of the limit or limitation of the amount 
of insurance that might be taken upon a single risk, or on a class or 
classes of risks, but it was used in each case in the sense either of the 
class or classes of risks, or the amount or volume of insurance busi- 
ness and of premiums that might be obtained. 

Bearing in mind, now, that by the written or printed terms of the 
line sheet, which was in reality a part of the contract of agency, the 
defendant was expressly limited to a risk of $2,500 or less upon any 
lot of grain in elevators, and that the sense in which the words “line” 
and “lines” were used in the conversations between Mrs. Harring- 
ton and Mr. Freeman is material, let us examine the testimony of Mrs. 
Harrington, on which the verdict in this case rests. So far as that tes- 
timony is material to the issue, it was as follows: 

“QO. Now, what did he say regarding the business of insurance? A, 
Previous to that we did not give the Agricultural a great deal of busi- 
ness because, if I may say, they were very stiff on rates; so I talked 
to Mr. Freeman about that at that time and he said, ‘Well, now that 
I have transferred this company to you people, we will expect you to 
give us a larger line.’ * * * He says, ‘What lines can you give us? 
I says, ‘I know I can give you some dwelling house and household 
goods, if you wil! meet the prevailing rate on dwelling houses.’ And he 
says, ‘What is that?’ I says, ‘The rate for fire, lightning, and tor- 
nado, which is called combined, is 1 per cent. and the prevailing rate 
for fire and lightning is 60 cents—’ 
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“Q. For what term? A. Five years; usually written for five years; 
dwellings and household goods for five years. And Mr. Freeman says, 
‘All right, I will just meet that rate” * * * And he says, ‘I want 
some business on good stocks and buildings and other lines;’ and he 
says, ‘They are different rates, each building has a different rate, and 
isn’t like dwelling houses or household goods. * * * 

“Q. Was there anything said in that conversation regarding the limit 
that you might go? <A. No, sir; Mr. Freeman never mentioned any 
limit on anything to me. 

“Q. Well, I don’t mean the line sheet; but was there anything said 
by him at that time to you as to how far you might go in taking on a 
risk so far as its value? A. Of course he knew we would go according 
to the value. I think he had that much confidence in us that we 
wouldn't give him anything that was overvalued; but according to the 
value we would submit the line, and he would take care of it. 

“Q. Did he say he would take care of it? A. I don’t remember as 
he said just that; talked over about lines; told me to get the business 
and send it on; get as large ‘a line as I could and send them on. 


“Q. What do you mean by ‘lines’? A. Mean the amount they call 
‘lines,’ the amount that is covered on a risk or dwelling house.” 

Here the material testimony of Mrs. Harrington upon the issue i: 
hand closes. Note that the last answer here is not, nor did Mrs. Har- 
rington in her testimony say that Freeman meant or understood, or 
thought she meant by the word “line,” or by the word “lines,” the 
amount or the amounts that is covered on a risk or dewlling house, and 
that her testimony goes no further than the bare statement that she 
meant that. Yet, in the last analysis, it is upon this last answer of 
Mrs. Harrington that this verdict rests. And if this answer means 
anything, it means that Mrs. Harrington in her conversation with 
Mr. Freeman meant by the words “line” and “lines” the limit or lim- 
its of insurance that the defendant might lawfully place upon risks 
taken by him for the plaintiff. So it is that, if that was not the 
meaning and effect of these words, there is no evidence to sustain the 
verdict. 

3ut the testimony of Mrs. Harrington itself demonstrates the ‘fact 
that such was not and could not have been the meaning of either of 
these words in any of the conversations or in any of the testimony 
she gave prior to the answer to this last question. The first time one 
of these words was used in that conversation, Freeman asked the de- 
fendant and Mrs. Harrington, his business manager, for a larger line, 
and that could have meant nothing but a larger share or volume of 
insurance business, not a larger limit on the amounts that they might 
place on different risks or classes of risks, for those limits were in 
the control of Freeman, and not of the defendant. The second time 
one of these words was used was when Freeman asked, “What lines 
can you give us?” and the answer was, “I know I can give you some 
dwelling house and household goods;” and the third time was when 
Freeman said, “I want same business on good stock and buildings 
and other lines.” In these places the word “lines” unquestionably 
meant classes of risks, certainly not limits as.to the amounts to be risk- 
ed, on specific lots or classes of property. The fourth time was when 
Mrs. Harrington testified, not that Freeman said, but that she and 
the defendant were to submit the line, and he would take care of it. 
That clearly meant that they would submit the class of risks, not 
the limit or limits of the amounts that might be placed on specific 
risks or classes of risks, for Mrs. Harrington herself testified that 
Mr. Freeman never mentioned “any limit or anything” to her. The 
fifth and sixth times that one of these words was used was when 
Mrs. Harrington testified that Freeman talked over the line, and 





I7L Insurance Law Journal, Vol. 58. [ Nov., 


told her to get the business and send it on; get as large a line as she 
could and send them on. Here, again, these words could not have 
meant limits of amounts of insurance on lots of different classes of 
property, because she testified he did not talk of such limits with 
her, and those limits were certainly not what she was to send on to 
him. The words could have meant nothing but classes of insurance 
business or risks. : 

This, then, was the state of the evidence on the crucial issue of 
this case when it closed. That evidence proved conclusively that by 
the printed line sheet, which became a part of the agreement of agency, 
the defendant was legally bound not to issue one of the plaintiff's 
policies of insurance on any lot of grain in elevators for an amount 
in excess of $2,500. The defendant pleaded and claimed that this 
agreement of limitation on the amount to be issued on grain and on 
the amount to be issued on other lines or classes of risks was abro- 
gated and annulled by the conversation between Mrs. Harrington and 
Mr. Freeman to which she testified. On well-settled principles such an 
abrogation of such a written or printed contract may not be lawfully 
adjudged without clear and convincing evidence that there was an 
agreement, understanding, and intention of both of the parties thereto 
that the original contract should be annulled and thenceforth held for 
naught. The burden was upon the defendant to establish such an agree- 
ment by evidence of that nature. Mrs. Harrington testitied that noth- 
ing was said by Mr. Freeman about these limitations, or the original 
contract which embodied them, that they talked of lines or a line of 
insurance bus‘ness, and that she meant by those words the amount or 
the limit of an amount that is covered by a risk on dwelling house. 
But the sentences in which she testified that the words “line” and 
“lines” were used in the conversations between her and Mr. Free- 
man are such that they could not have conveyed such a meaning to 
any one who heard them, and they do not convey such a meaning to 
any one who reads them. And the conclusion is that there was no 
substantia! evidence to sustain the defense that the limitation on the 
amount for which the defendant might issue a policy of the plaintiff 
for grain in elevators embodied in the line sheet, which became a 
part of the contract of agency, was ever abrogated, waived, or modi- 
fied. The evidence of the existence of that limitation at the time 
the defendant issued the policy under consideration was so clearly pre- 
ponderant that no other conclusion was reasonably admissible, and 
the court fell into an error in refusing to instruct the jury to return 
a verdict for the plaintiff. 

The facts that in January, 1916, Mrs. Harrington wrote a_ policy 
of $2,500 on the contents of a garage, which was a prohibited risk 
under the agency contract, and Freeman approved it, but warned 
her not to issue another on a risk of that class, and that she wrote 
a policy of $3,000 to one Spotts on a stock of clothing, when the 
limit thereon under the contract was $2,500, and the plaintiff can- 
celed it on receipt of the daily report, and wrote a letter to the de- 
fendant that it could not carry it at the stipulated rate, have not 
been overlooked. But the court below rightly held, and charged the 
jury, that these facts constituted no estoppel or waiver by the plain- 
tiff of the limitation under consideration, and were immaterial un- 
less they found the evidence sustained the defense based on the con- 
versation between Mrs. Harrington and Mr. Freeman. They are not, 
therefore, material or relevant to the question of law that is decisive 
of this case in this court, and for that reason they have not been 
discussed. 

Let the judgment below be reversed, and let the case be remand- 
ed to the court below, with instructions to grant a new trial. 
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ALLEN-WRIGHT FURNITURE CO. et at. v. HINES, Director 
GENERAL. OF RaiLroaAps. (No. 3534.) 


(Supreme Court of Idaho. July 1, 1921.) 
200 Pacific Reporter, 889. 


4, INSURANCE — INSURER SUBROGATED TO INSURED'S 

RIGHT AGAINST RAILROAD SETTING FIRE. 

An insurance company, liable for a loss of property by fire through 
the negligence of a defendant operating a railroad, having paid said 
loss, is subrogated to all the rights of the insured against such defend- 
ant on account of such loss to the full amount paid to the insured. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 


Appeal from District Court, Ada County; Charles P. McCarthy, 
Judge. 

Action by the Allen-Wright Furniture Company and others against 
Walker D. Hines, Director General of Railroads of the United States. 
Judgment for plaintiffs, and defendant appeals. Affirmed. 


Geo. H. Smith, of Salt Lake City, Utah, and H. B. Thompson and 
John O. Moran, both of Pocatello, for appellant. 
Richards & Haga and J. L. Eberle, all of Boise, for respondents. 


DuNN, J. This action was brought by respondents, Allen-Wright 
Furniture Company and 8 insurance companies, to recover from ap- 
pellant, Walker D. Hines, Director General of Railroads of the United 
States, as damages, the sum of $29,372.71, alleged to be the value of a 
warehouse and contents which said respondents claimed were destroyed 
by fire due to the negligence of the said appellant on August 13, 1918. 

The complaint alleges and it is admitted by the ‘answer that said 
warehouse was situated in the western part of Boise, near the main 
line of the Oregon Short Line Railroad, running from Boise to Nampa, 
the main track of said railroad being about 28 feet northerly, and 
parallel to the northerly side of said warehouse, with one side track 
situated between the said main track and warehouse. 

It further alleges that the territory in the vicinity of the said ware- 
house was almost entirely unoccupied and uncultivated, and was _ per- 
mitted to grow up to weeds and grass, and during the dry season and 
in the early fall such grass and weeds were dry, and easily set on fire 
from sparks and cinders, and this is admitted by the answer. 

The complaint further alleges that the locomotives used by the said 
Director General of Railroads in pulling trains over said main track 
in the vicinity of said warehouse at times emitted large quantities of 
sparks and burning cinders, which fell some distance on either side of 
said main track, to wit, about 50 feet or more from such main track, 
and on and near said warehouse. 

The complaint further alleges that on or about the 13th day of 
August, 1918, the trains being operated over such road by the Director 
General of Railroads were passing over such main track in and out of 
Boise, and past said warehouse, and the said Director General of Rail- 
roads, by and through his agents, servants, and employees in charge of 
such trains and locomotives belonging to the Oregon Short Line Rail- 
road Company, and especially the freight train passing into Boise over 
such main track, and past such warehouse, and between the hours of 3 
and 5 o’clock in the afternoon of such day, negligently and carelessly 
caused and permitted to be emitted and thrown from the engines of 
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such trains sparks and burning cinders of such size and quantity as to 
set on fire, and did set on fire, the said dry grass and weeds so standing 
in the vicinity of such warehouse, and along such. right of way, which 
fire was thereby communicated to said warehouse, and did set said 
warehouse on fire, and also set on fire a car placed en said track by the 
said defendant, Director General of Railroads, from which the said 
Allen-Wright Furniture Company was then unloading furniture into 
said warehouse, and burned and totally consumed such warehouse, and 
destroyed such warehouse, together with the contents thereof and the 
contents of said car, consisting of household and office furniture then 
stored and being stored in such warehouse; that such fire was caused 
by the negligence and carelessness of ‘the said Director General of Rail- 
roads and his agents, servants, and employees in that said defendant, 
his agents, servants, and employees operating such trains and the loco- 
motives pulling the same, from which sparks and burning cinders were 
emitted, and which destroyed said property of respondent Allen-Wright 
Furniture Company, were guilty of negligence in not providing such 
engines with proper and efficient spark arresters properly and efficiently 
operated; that by reason of such negligence in so failing to equip such 
engines, and each of them, with proper and efficient spark arresters, 
and properly adjusting the same so as to prevent such sparks and burn- 
ing cinders being emitted therefrom, and by reason of the negligence 
of said Director General of Railroads, his agents, servants, and employ- 
ees in carelessly and negligently adjusting such spark arresters so as 
to emit such sparks and burning cinders in large quantities from such 
engines, and by reason of the negligence of said Director General of 
Railroads, his agents, servants, and employees in so carelessly and neg- 
ligently handling and operating such trains and engines as to force 
from such engines such large quantities of sparks and burning cinders 
at a time when such dry grass and weeds might easily be set on fire 
thereby, the said property of the said respondent Allen-Wright Furni- 
ture Company was wholly destroyed as above stated. to the damage of 
such respondent Allen-Wright Furniture Company in the sum of $29,- 
372.71. 

The complaint further alleges that at the time of the destruction 
of said property the said furniture was insured against loss by fire in 
the aggregate amount of $13,000, under policies issued by the respec- 
tive insurance companies who are respondents in this action, and that, 
subsequent to the destruction of such property, the loss covered by such 
insurance was investigated and adjusted by such respective insurance 
companies, and that said insurance companies paid the amounts for 
which they were respectively liable under the said policies; that by rea- 
son of such payments the said insurance companies have become subro- 
gated to the rights of the said Allen-Wright Furniture Company to the 
extent of the respective amounts paid by them. 

On the trial of the case the jury returned a verdict for the re- 
spondents in the sum of $28,372.71, and judgment was thereupon en- 
tered in favor of the said respondents. The trial court denied the ap- 
pellant’s motion for a new trial, and he has appealed from said judg- 
ment and from the order denying said motion. 

The appellant has assigned 16 errors but discuss them under 6 
subdivisions. In disposing of them we shall deal with them in the man- 
ner in which he has discussed them. 

[4] Appellant contends that the principle of subrogation is not ap- 
plicable to this case, and that the insurance companies which are joined 
with the Allen-Wright Furniture Company as plaintiffs should not have 
been allowed to join in the prosecution of this claim. In this the dp- 
pellant is clearly in error. The policies issued by the several insurance 
companies in this case were standard policies, and provided for subro- 
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gation in just such a case as this; in addition to tha , on the payment of 
the losses the several insurance companies took from the Allen-Wright 
Furniture Company articles of subrogation, which were offered in evi- 
dence, assigning to said insurance companies an interest in said furniture 
company’s claim against the railroad to the extent of their respective pay- 
ments, and authorizing said insurance companies to sue for the several 
amounts due them. But aside from these contracts it is well settled 
that said insurance companies, on the payment of the losses for which 
they were liable, were entitled to be subrogated to all the rights of 
action of the Allen-Wright Furniture Company against the appellant on 
account of said fire to the extent of the respective claims paid by said 
insurance companies. 

“From the very nature of the contract of indemnity, the insurer, 
upon paying to the assured the amount of a loss, total or partial, of the 
goods insured, becomes, without any formal assignment, or any express 
stipulation to that effect in the policy, subrogated in a correspsonding 
amount to the assured’s right of action against the carrier or other per- 
son responsible for the loss.” Liverpool & Great Western Steam Co. v. 
Phoenix Ins. Co., 129 U. S. 397, 462, 9 Sup. Ct. 469, 479, 32 L. Ed. 788, 
799; St. Louis, 1. M. & S. R. Co. v. Commercial Union Ins. Co., 139 U. 
S. 223, 11 Sup. Ct. 554, 35 L Ed. 154—157; Wager v. Providence Ins. 
‘o., 150 U. S. 99, 14 Sup. Ct. 55, 37 L. Ed. 1013-1017; 19 Cyc. p. 893; 
5 RC, Lp. 3322, $ 55. 

Many other authorities in support of this view could be cited, but 
we think these are sufficient. No attempt was made by appellant to show 
that said companies were not bound by the contracts of insurance, which 
were received in evidence. Being bound by contract to pay these loss- 
es, we fail to see how these insurance companies can be properly con- 
sidered as volunteers. as claimed by appellant. Having thus an interest 
in the cause of action against the appellant, the insurance companies were 
proper parties plaintiff in this action for the collection of the damages 
claimed. C. S. § 6645 It follows, therefore, that the court did not err 
in overruling the demurrer of the appellant as to the respondent insur- 
ance companies, nor in permitting the respondents to prove that the in- 
surance companies had paid the amounts set forth in the complaint un- 
der their respective policies, nor in receiving in evidence the subrogation 
articles of agreement, nor in refusing appellant’s requested instruction 
for a directed verdict against said insurance companies. 


[2, 3] Appellant contends that in this case the particular engine 
claimed to have set the fire was identified by the respondents and that 
therefore the admission in evidence of other fires set by the appellant 
by other engines and of the emission of sparks by other engines, in the 
absence of certain other conditions which were not present in this case, 
was error. We think appellant is mistaken in his contention that the 
particular engine claimed to have set the fire was identified by the re- 
spondents. Neither in the pleadings nor in the evidence offered by re- 
spondents, as we view them, was there an attempt to identify the par- 
ticular engine that respondents claim was responsible for the fire. It 
is true that it appears more probable that the fire was set by the engine 
of the freight train that came into Boise about 4 o’clock than by any 
other engine mentioned in the evidence; but we do not understand that 
the respondent was contending that the fire must have been set by that 
particular engine. Assuming, however, that this engine was identified 
by respondent as the one that set the fire, we still think that in this case 
evidence of other fires set by other engines and of sparks emitted by 
other engines at or near the time and place of the fire complained of 
was properly admitted. The evidence showed that this engine was equip- 
ped with the same sort of screen for arresting sparks that was used on 
the other engines of the defendant, and under the rule adopted and fol- 
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lowed by this court in the case of Osburn v. O. R. & N. Co., 15 Idaho, 
478, 98 Pac. 627, 19 L. R. A. (N. S.) 742, 16 Ann. Cas. 879, and Fodey 
v. N. P. Ry. Co., 21 Idaho, 713, 123 Pac. 835, there was no error in ad- 
mitting such testimony as to other fires and the emission of sparks by 
other engines. Texas & Pac. R. Co. v. Watson, 190 U. S. 287-289, 23 Sup. 
Ct. 681, 47 L. Ed. 1057, 1059; Texas & Pac. R. Co. v. Rosborough, 235 
U. S.-429, 35 Sup. Ct. 117, 59:L.. Ed:: 299. 

“This evidence tended to show a habit of negligence on the part of 
the company about that time and in that vicinity. It also tended to es- 
tablish the possibility, capacity, and tendency of defendant's locomotives 
of the same class generally to emit sparks and set fires. It tended to 
establish either negligent construction and equipment and maintenance 
of its engines, or else negligent handling and operating of the same.” 
Osburn v. Oregon R. R., ete., Co, 15 Idaho, 478, at page 486, 98 Pac. 
627, at page 630 (19 L. R. A. [N. S.] 742, 16 Ann. Cas. 879). 

\ppellant complains that the evidence is insufficient to support a find- 
ing that the fire was started by the defendant in the manner alleged in 
the complaint, and that for this reason the court should have granted 
his motion for a directed verdict and his motion for a new trial. 

It is not necessary to review the evidence in this case. We think 
it is sufficient to say that all of the material matters, such as the condi- 
tion of the screen in locomotive No. 600, the manner in which sa‘d loco- 
motive was handled and operated in passing the warehouse on the day 
of the fire, whether or not live sparks were emitted by. it, and, if so, 
how far they would carry under the conditions existing on the day of 
the fire, the time of the breaking out of the fire in controversy, whether 
the sheep train leaving Boise from an hour to two hours before the fire, 
and which some witnesses testified started a grass fire on its way out, 
could,have been responsible for the loss in controversy, and the direction 
and velocity of the wind about the time of the fire, are matters with 
regard to which the evidence is conflicting, and under the well-estab- 
ished rule, which has been affirmed and reaffirmed by this court many 
times, there being sufficient evidence to support the verdict of the jury, 
such verdict will not be disturbed. 

\ppellant further contends that the court erred in refusing to charge 
the jury as a matter of law that the defendant had established without 
dispute that engine No. 600, haul'ng the east-bound freight train, was 
equipped on the day of the fire with as efficient a spark-arresting device 
as could be attained without unreasonably impairing the efficiency of that 
engine, and that they could not base a verdict upon the insufficiency or 
lack of repair of the spark-arresting device on that engine, and in ex- 
pressly submitting that question to the jury by the eighth instruction. 
Whether such condition of engine No. 600 had been so satisfacorily shown 
in this case was a question exclusively for the jury, the evidence upon 
that point being in conflict 

\ppellant says: 

“The court erred in refusing defendant’s requested instructions Nos. 
4 and 5, which placed upon the plaintiff the burden of establishing, first, 
that the fire was started by the defendant, and, secondly, that it was neg- 
ligently started, and in charging only that the burden was on the plain- 
tiff to prove that the property was destroyed by fire communicated from 
an engine, and in the same connection charging that the burden of proof 
was on the defendant to overcome the presumption of negligence arising 
from the starting of the fire.” 

This statement of appellant does not correctly show the action of 
the court in giving instructions on the matters covered by his requested 
instructions Nos. 4 and 5. We think the substance of said requested in- 
structions, in so as far as they correctly stated the law, was fully covered 
by the charge given to the jury, and that the jury was correctly in- 
structed by the trial court as to the law of the entire case. 
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[5] As a separate and additional defense to the cause of action set 
up in the complaint, appellant alleges: 

“That if a fire was communicated to the build*ng therein alleged by 
means of weeds and other vegetation in the immediate proximity there- 
of the burning of said )uilding was caused and direct'y contributed tc 
by the negligence and carelessness of the plaintiff corporation, Allen- 
Wright Furniture Company, in knowingly permitting dry weeds and oth- 
er combustible substance to accumulate in the vicinity of and immedi- 
ately adjacent to said building, and knowing that if said weeds and vege- 
tation should become ignited from any cause that the ignition of said 
building would probably result as a direct consequence thereof, but that 
otherwise the same would not have burned.” 

On this defense the trial court instructed the jury as follows: 

“The defendant also raises the defense of contributory negligence. The 
court, however, decides as a matter of Jaw that this is not a proper 
issue in this case, and therefore does not submit it to you for your con- 
sideration.” 

\ppellant assigns this instruction as error. 

We think the ruling of the trial court in this regard was correct, and 
supported not only by ee but by the —_ of authority. Le Roy 
Fiber Co. v. C., M. & St. P. Rs Co., 232 U. S. 340, 34 Sup. Ct. 415, 58 L. 
Ed. 631, and cases there cited ; Shearman ‘ Redfield on Negligence, $$ 
679, 680. 

The judgment of the trial court is affirmed, with costs to the re- 
spondent. 

Rice, C. J., and Budge and Lee, JJ., concur. 

McCarthy, J., being disqualified, did not sit at the hearing nor take 
part in the decision. 


HOME INS. CO. v. CHOWNING. 
(Court of Appeals of Kentucky. June 24, 1921.) 


233 Southwestern Reporter, 731. 


3. INSURANCE—OPTION DID NOT PASS TITLE TO INSURED 

BUILDING. 

A contract of sale of an insured house, which was but an option, 
did not pass any title or interest in the property to the grantee, and did 
not divest insured of title to the property within a provision that the 
policy should be void on change in title or interest of insured. 

(For other cases, see Insurance, Dec. Dig. § 328[5].) 

INSURANCE — ISSUANCE OF POLICY PRIMA FACIE EVI- 

DENCE OF TITLE. 

; Issuance of a policy of fire insurance is prima facie evidence of title 
in the insured. 

(For other cases, see Insurance, Dec. Dig. § 646[2].) 


NSURANCE — EXECUTION OF CONTRACT OF SALE AND 
SURRENDER THEREOF NO CHANGE OF TITLE OR INTER- 
“ST UNDER FIRE POLICY. 

Execution by insured of a contract to sale of the property, which was 
surrendered and canceled by the parties to it before a fire, did not bar 
the insured’s right to recover on fire policy, although the policy provided 
that it should be void on change in the title or interest or possession. 

(For other cases, see Insurance, Dec. Dig. § 328[5].) 
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8. INSURANCE — POSSESSION OF HOUSE BY TENANT DID 
NOT BAR RECOVERY UNDER FIRE POLICY WHERE 
KNOWN TO AGENT. 


Where insured was not in possession of house at time of issuance 
of fire policy, and such fact was well known to the insurance company 
through its agent, who solicited and wrote the policy before the same 
was issued, and the company through its agent was notified of a change 
of tenants, and consented thereto before the fire, the insurance company 
cannot contend that insured cannot recover on the policy by reason of 
his not being in possession of the property at the time of the fire, in 
violation of the terms of the policy. 


(For other cases, see Insurance, Dec. Dig. § 378[1].) 


\ppeal from Circuit Court, Spencer County. 
Action by C. M. Chowning against the Home Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 


Gordon & Laurent and Frank M. Drake, all of Louisville, and John 
K. Todd, of Shelbyville, for appellant. 

Edwards, Ogden & Peak, of Louisville, and S. K. Baird, of Shelby- 
ville, for appellee. 


SAMPSON, J. This appeal is from a judgment of the Spencer circuit 
court in favor of appellee, Chowning, and against the appellant, Home 
Insurance Company, enforcing a fire insurance policy for $600 on a farm 
residence destroyed by fire in 1917. The company admits the issual of 
the policy, collection of the premiums, and destruction ot the insured 
building by fire, but is defending on the grounds that plaintiff, Chown- 
ing, was not the owner of the property at the time of the issual of the 
property, or (2), if he was at that time such owner, he later, and before 
the fire occurred which destroyed the residence, divested himself of all 
insurable interest therein, and is not, by reason of the terms of the pol- 
icy, entitled to collect the insurance. The policy contains a provision 
which reads: 

“It is stipulated and agreed that, if any false statements are made 
in said application or otherwise, or if the assured without written con- 
sent hereon, has now, or shall hereafter, procure any other contract of 
insurance, whether valid or not, on any of said property, or if the prop- 
erty or any part thereof shall hereafter become mortgaged or incumbered ; 
or upon the commencement of foreclosures proceedings; or in case any 
change shall take place in the title or interest or possession (except by 
succession by reason of the death of the assured) of the property herein 
named; or if the assured shall not be the sole or the unconditional 
owner in fee of said property, * * * then in each and every one of 
the above cases this policy shall be null and void.” 

The insurance company first contends that the court erred to its 
great prejudice in giving, over its objection, a peremptory instruction to 
the jury to find for the plaintiff, because the averments of the petition 
were and are not sufficient to support the judgment. This contention 
was not made below, nor was a demurrer filed to the petition. The aver- 
ment in the petition of ownership of the insured property is very meager 
and unsatisfactory. This averment in substance is that the insurance 
company issued and delivered to plaintiff, in consideration of a named 
premium, a $600 policy of fire insurance on “plaintiff's one-story shingle 
roof farm dwelling house.” This allegation is not traversed, but rather 
admitted. Had a general demurrer been filed to the petition, the court 
no doubt would have sustained it, but none was interposed. 
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{1, 2] Before judgment a pleading is construed strongest against 
the pleader, while after judgment it is the rule to so construe the plead- 
ing, if possible, as to sustain the judgment where no objection was made 
to it before the trial was completed. We think this salutary rule may 
be invoked here to sustain an otherwise defective pleading. Here it 
accords with the facts, for it is manifest from the whole record that 
Chowning was in fact the fee-simple owner of the insured propery at 
the time the policy of insurance was issued in 1915, and unt‘l after the 
fire, unless he divested himself by a written contract which he admits he 
made with one Goodlet for the sale of the property in question. This 
writing is in the nature of an executory contract for the sale of the 
property to Goodlet, but by this action Chowning seeks to reform 
it so as to make it evidence all the terms of the agreement which he 
alleges it should have contained, and which constitute a mere option to 
Good'et to purchase the property at a stated price, but which option was 
never exercised by Goodlet. The proof fairly sustains this contention 
of Chowning, and the trial judge sitting as a chancellor, reformed and 
found the alleged contract to he an option only. 

[3] If it be admitted that the contract was but an option to Goodlet 
to purchase the property, no title or interest in the property passed to 
Goodlet, nor was Chowning divested of title to the property within 
the meaning of the terms of the policy of insurance copied above. Ger- 
man Fire Ins. Co. v. Duncan, 140 Ky. 27, 130 S. W. 804. 

[4-6] Where the ttle of the plaintiff to the insured property is not 
disputed or questioned by the pleadings, but other issues are made on 
which a trial is had, it will be presumed that plaintiff's title was com- 
plete. It is the rule that the issual of a policy to the insured by the 
company on the property is prima facie evidence of title in the insured. 
A prima facie case of ownership is made by proof of possession. 19 
Cyc. 941. 

[7] However, if the contract was one for the sale of the property to 
Goodlet, it was never consummated, and the title to the property never 
passed to Goodlet, the contract being surrendered and canceled by the 
parties to it before the fire. If the sale had been actually consummated 
between Chowning and Goodlet, but later, and before the fire, Goodlet 
had resold and conveyed the property to Chowning, the contract of fire 
insurance would not have been avoided by such sale and resale of the 
property, notwithstanding the policy contains a clause providing for such 
annulment if the ownership of the insured property should change. In 
the case of Germania Fire Ins. Co. v. Turley, 167 Ky. 58, 179 S. W. 
1059, Ann. Cas. 1917C, 931, we held that a policy of fire insurance was 
not avoided by reason of a sale of the property if, at the time of the 
fire, the title and possession was again in the insured as at the time the 
policy was issued. 

We are clearly of the opinion that Chowning was in fact and law 
the owner of the insured property, both at the issual of the policy and 
at the date of the fire. This contention is supported by the evidence of 
Goodlet, who says he had merely an option to purchase, and took it only 
in the hope he could find a purchaser and turn the property at a profit, 
but, failing to do so, returned the written contract to Chown‘ng and 
canceled the contract long before the fire, and Chowning had placed the 
property in the hands of a real estate agent for sale, and thus it stood 
at the time the fire destroyed the building. 

[8] It is also urged by the insurance company that Chowning was 
not in possession of the property at the time of the fire, and this was a 
violation of the terms of the policy which would prevent a recovery. 
Chowning did not live in the property or near it at the time the policy 
was issued, and this fact was well known to the insurance company, 
through its agent, who solicited and wrote the policy, before the same 
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was issued. Moreover, the evidence shows that the company, through 
it agent was notified of a change of tenants and consented thereto before 
the fire. 

Having arrived at the conclusion that Chowning was the owner of 
the insured property both at the time of the issual of the policy and 
the occurrence of the fire which destroyed the building, we are of the 
opinion that the trial court correctly directed the jury to find and return 
a verdict for appellee, Chowning, there being no other real issue in the 
case. 


Judgment aflirmed 


BROWN v. FIREMEN’S INS. CO. OF NEWARK, N. J. (No. 21534.) 
(Supreme Court of Nebraska. July 15, 1921.) 


184 Northwestern Reporter, 88. 


(Syllabus by the Court.) 
1. INSURANCE—REQUIREMENT IN FIRE POLICY THAT IN- 

SURED FURNISH WRITTEN PROOF WAIVED BY CON- 

DUCT CAUSING INSURED TO BELIEVE THAT SETTLE- 

MENT WOULD BE MADE WITHOUT PROOF. 

\ provision in a fire insurance policy whereby the insured is re- 
quired, in the event of loss, to furnish written proof thereof, signed and 
sworn to by him, within 60 days after the fire, is for the insurance com- 
pany’s benefit, and is waived by it by a course of conduct on its part, 
during such period of time, which reasonably induces the insured to be- 
lieve that settlement will be made without such proof, if the insured, 
acting on such belief, fails to comply with said provision. 

(l’or other cases, see Insurance, Dec. Dig. § 558[1].) 
2. INSURANCE—INTIMATION OF SETTLEM 

\ 


WAIVER OF PROVISION REQUIRING SWOI 
LOSS. 


NT HELD 
PROOF OF 


FE 
N 


Under the facts stated in the opinion, held, that the provision of the 
policy requiring the insured to furnish written proof of loss, signed and 
sworn to by him, within 60 days after the fire, was waived. 

(lor other cases, see Insurance, Dec. Dig. § 558[6].) 


\ppeal from District Court, Antelope County; Allen, Judge. 

Action by Le Roy Brown against the Firemen’s Insurance Company 
of Newark, N. J. Judgment for plaintiff, and defendant appeals. Af- 
‘irmed. 


Montgomery, Hall & Young, of Omaha, and Williams & Kryger, of 
Neligh, for appellant. 


Jackson & Rice, of Neligh, for appellee. 


Heard before Letton, Day, and Dean, JJ., and Clements and Morn- 
ing, District Judges 
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NYE-SCHNEIDER-FOWLER CO. v. NEBRASKA LUMBERMEN’S 
MUT. INS. ASS’N. (No. 21729.) 


(Supreme Court of Nebraska. July 15, 1921.) 
184 Northwestern Reporter, 158. 


(Syllabus by the Court.) 

INSURANCE — WHERE PROPERTY ON ONE LOT WAS DE- 
STROYED, THE OTHER LOT WILL BE CONSIDERED AS A 
SEPARATE PLACE FOR APPLICATION OF THE AVERAGE 
CLAUSE. 

In an action on an insurance policy to which an average clause is 
attached covering a stock of lumber, coal and such other merchandise as 
is usually carried and kept for sale in a retail lumber yard, also the 
buildings used in the business, and where a part of the insured property 
is situated on one block and the balance on another block, the blocks be- 
ing disconnected and separatéd by a street, and there being no designa- 
tion in the policy where any particular property insured is situated, /ield, 
that the property insured was situated in one general location, and that 
the property situated on one block will be regarded as one of the pre- 
mises or places mentioned in the average clause, and the other property 
disconnected therefrom on the other block will be regarded as a separate 
premises or place within the terms of the policy. Mangold v. American 
Ins. Co.,.99 Neb. 656, 157 N. W. 632. 


(For other cases, see Insurance, Dec. Dig. § 604.) 


Appeal from District Court, Dodge County; Button, Judge. 


Action by the Nye-Schneider-Fowler Company against the Nebraska 
Lumbermen’s Mutual Insurance Association. From a judgment dis- 
missing the action, plaintiff appeals. Affirmed. 


Courtright, Sidner, Lee & Jones, of Fremont, for appellant. 
C. C. Flansburg, of Lincoln, for appellee. 


Heard before Morrissey, C. J., Day, and Rose, JJ., and Dickson, and 
Troup, District Judges. 


Dickson, D. J. The facts in this case are not in dispute. From the 
record it appears that appellee, defendant below, issued to the appellant, 
plaintiff below, its policy of insurance for $3,000, on its stock of lumber, 
lath, coal and other merchandise usually kept in retail lumber yards. The 
policy contained, ameng others, these conditions or stipulations: 

“The words ‘premises occupied’ are to be understood to mean the 
land owned, leased or otherwise occupied by the assured in not more than 
one general location in handling their business. * * * It is under- 
stood and agreed that, where the property covered by this policy is lo- 
cated in more than one place, the amount insured by this policy shall 
attach in each of the premises occupied in proportion to the whole amount 
insured that the value of the property covered by this policy contained 
in each of the places occupied shall bear to the value of the property 
contained in all of the premises occupied.” 

It further appears that the insured property was situated on the 
south half of block eight and the south half of the block immediately 
west. On block eight plaintiff had its office and kept its stock of lumber 
and building material of all kinds, and on the block west thereof its 
coal shed and elevator, there being a street between these two half blocks 
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of the usual width. A loss occurred which destroyed all of the property 
on the south half of block eight, but none on the west half across the 
street. The insurance company complained that it should pay such per- 
centage of the face of its policy as the amount of the loss bore to the 
value of the property burned and unburned, and this amount it paid; 
plaintiff's contention being that it was entitled to recover the full amount 
of the policy, leaving in dispute $643.46, for which sum suit was brought 
in the district court for Dodge county, there tried without a jury, and 
plaintiff's action dismissed. 

The question to be determined is the amount of defendant's liability 
under its policy. It conceded it was liable for $2,353.57, which it paid. 
If we place the construction on the policy contended for by plaintiff, 
then it has not discharged its full liability. On the other hand, if we 
construe the policy as did the trial court, the judgment was right and 
affirmance must follow. 

The appellee contends that the defendant’s lability has been deter- 
mined by this court in Mangold v. American Ins. Co., 99 Neb. 656, 157 
N. W. 632. The defendant in this case was a part defendant in that case, 
and contended there, as it does here, as to the construction that should 
be placed upon the policy, and its contentions in that case were sustained. 
The appellant insists that the Mangold Case is not analogous or decisive 
of the case under consideration, and that the question in the Mangold 
Case was not whether there was one or two locations, but whether there 
was two or five locations. The record does not warrant this contention. 
It is true that in that case the adjusters for a part of the insurance com- 
panies arbitrarily undertook to, and did, divide the property into five dif- 
ferent premises, and on that basis they reached the conclusion set forth 
in the opinion in that case. But it was the contention of the appellees, 
as is contended in this case by the appellee, that there were two pre- 
mises, places or risks, not five, covered by the policy, and the trial court 
took the view contended for by the defendant insurance companies, and 
the judgment was affirmed by this court. In the Mangold Case the aver- 
age clause does not differ from the policy in suit. They are substantially 
the same. To construe one is to construe the other. The question in- 
volved in the case under discussion was fully discussed and decided by 
this court in the Mangold Case. Chief Justice Morrissey, in the opinion, 
says: 

“Appellees contend that the main. yard [lots 6, 7, 8 and 9], which 
constituted a single inclosure was one ‘premises’ or risk. * * * The 
[trial] court took the view contended for by appellees, and after a care- 
ful examination of the record we are constrained to believe that this 
yard or inclosure is not susceptible of the arbitrary division which the 
adjusters attempted to make.” 

The appellee in this case makes the same contention; that is, that 
the property insured and destroyed on block eight was one premises or 
risk, and that the insured property across the street and not destroyed 
constituted another premises or risk. The trial court in the Mangold 
Case adopted the theory of the appellees that lots six, seven, eight and 
nine constituted.one premises or risk, and that the property disconnected 
therefrom and lying across the street constituted another premises or 
risk, and that the property covered by the policy in that case was located 
in more than one premises or place. 

The proper construction to be placed upon the policy in suit is that 
the appellee should pay only percentage of the face of the policy as the 
amount of the loss bore to the value of the property insured. Any other 
construction would not give effect to the average clause as clearly ex- 
pressed in the policy. This case presents for consideration the same 
question considered and decided in the Mangold Case, and the holding in 
that case controls this case. 


The judgment of the district court is right and is affirmed. 
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PARK & POLLARD CO. v. INDUSTRIAL FIRE INS. CO. 


(New York Supreme Court, Appellate Division, First Department. July 
8, 1921.) 


189 New York Supplement, 866. 


1, INSURANCE — INSURER ENTITLED TO SET UP AS DE- 
FENSE NONCOMPLIANCE BY PLAINTIFF WITH CONDI- 
TION PRECEDENT. 

In an action on a policy fire insurance brought by the hoider of an- 
other policy part of which was reinsured by defendant, defendant held 
entitled to set up as a defense to the action nonperformance by plaintiff 
of the condition precedent to defendant’s issuance of its policy that the 
other policy be surrendered. 


(For other cases, see Insurance, Dec. Dig. § 136[3].) 


Appeal from Supreme Court, New York County. 

Action by the Park & Pollatd Company against the Industrial Fire 
Insurance Company. From an order sustaining plaintiff's demurrer 
to the second defense in defendant’s answer as insufficient in law, and 
also as to defendant’s counterclaim, defendant appeals. Order re- 
versed, and demurrers overruled, with leave to plaintiff to reply to 
counterclaim in 20 days. 


Argued before Clarke, P. J., and Dowling, Smith. Page, and Green- 
baum, JJ. 


Prentice & Townsend, of New York City (Robert Kelly Prentice, 
of New York City, of counsel), for appellant. 

William Otis Badger, Jr, of New York City (Joseph Thurlow 
Weed, of New York City, of counsel), for respondent. 


SmiTH, J. [1]. This action is brought upon a policy of fire in- 
surance. It seems that the plaintiff had a policy of fire insurance in 
the Stuyvesant Insurance Company for the sum of $11,000. Part of 
this insurance was reinsured by this defendant. This insurance pol- 
icy was renewed by the Stuyvesant Fire Insurance Company. There- 
after the agent of the plaintiff came to the defendant and asked for 
a policy in this defendant company. This defendant informed the 
agent of the renewal by the Stuyvesant Company and its interest in 
this renewal as a reinsurer, and it was thereupon agreed that this pol- 
icy would be given upon condition that the renewal policy in the Stuy- 
vesant Insurance Company would be surrendered and canceled. It is 
alleged that that Stuyvesant Insurance Company policy never was 
surrendered, and therefore that the condition precedent to the liability 
of the defendant has never been performed, and the defendant is en- 
titled to set this up as a defense to the action, and this I think is true. 
The order sustaining the plaintiff's demurrer to the second affirmative 
defense was error and should be reversed. 

[2] As to the order overruling the counterclaim a somewhat dif- 
ferent question is presented. The counterclaim is based upon the 
same facts as are alleged in the second defense and the additional 
fact that the premium upon the policy has been tendered to the plain- 
tiff, which the plaintiff has refused to receive. The counterclaim 
does not:assert in so many words that the contract has been rescind- 
ed, but asks the aid of equity to rescind the contract upon the tender 
of the amount received for premium and upon the facts substantially 
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alleged in the second defense. In the second defense, however, is 
the denial, which is broad enough to include the denial that the pre- 
mium was ever paid. This denial did not appear in the counterclaim 
as asserted. It may be that, in order to defend this action on the 
ground of the tender of the premium paid, the tender would have to 
be kept good. In an affirmative action to rescind, however, the alle- 
gation of a tender, with an allegation of readiness to pay the money 
in case a decision is decreed, would seem to be sufficient. If there be 
any doubt as to the rights of the defendant to assert this as a defense 
to the action, the defendant is entitled to assert this counterclaim also 
upon the facts alleged, that the whole issue may be presented to the 
court. Upon a demurrer to the counterclaim, therefore the court will 
not leave the defendant to a defense which may possibly be inade- 
quate. The order, therefore, sustaining the demurrer to the counter- 
claim should also be reversed and the demurrer overruled. These 
questions were not raised in the case of the Insurance Company of 
the State of Pennsylvania against this plaintiff, decided by this court 
in 190 App. Div. 389, 180 N. Y. Supp. 143. That case was decided 
upon two grounds, first, for the lack, of privity between the plaintiff 
in that action, who was merely a reinsurer, and this plaintiff, who was 
there the defendant. It was also stated in the opinion that the plain- 
tiff in that action, as well as the defendant in this action, has an ade- 
quate remedy at law in defending an action brought for the policy. 
The facts in relation to the tender as asserted in this counterclaim, 
however, did not appear in that case, so that the question here pre- 
sented differs from the question there decided. 

[3] There is a further claim in this case, and that is that this de- 
murrer searches the pleadings and the complaint does not state facts 
sufficient to constitute a cause of action, in that the complaint shows 
upon its face ‘that the statute of limitations is a good defense, which 
statute is asserted in the defendant’s answer. In this I do not agree. 
The action was brought in the United States court by this plaintiff 
against this defendant upon this policy. This was dismissed for want 
of jurisdiction. In Gaines v. City of New York, 215 N. Y. 541, 109 
N. E. 594, L. R. A. 1917C, 203, Ann. Cas. 1916A, 259, it was held by 
the Court of Appeals, where an action was brought in the City Court, 
which had no jurisdiction, that nevertheless the case came within sec- 
tion 405 of the Code, and under the reasoning of that case I think 
that Solomon v. Bennett, 62 App. Div. 56, 70 N. Y. Supp. 856, must be 
deemed to be overruled. I think, therefore, that such time was prop- 
erly taken out, and that the statute of limitations was extended for 
one year after the action was terminated in the United States court. 
The action was not brought within one year after by reason of the in- 
junction which was granted which confessedly should be taken out 
of the time, so that I think the action was brought within the proper 
time. 


Order reversed, with $10 costs and disbursements, and demurrers 
overruled, with $10 costs, with leave to plaintiff to reply to counter- 
claim in 20 days, upon payment of such costs. All concur. 
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GEORGE er at. v. CONNECTICUT FIRE INS. CO. OF HARTFORD, 
CONN.* (No. 9938.) 


ce 


(Supreme Court of Oklahoma. July 5, 1921. Rehearing Denied Sept. 13, 
1921.) 


200 Pacific Reporter, 544. 


(Syllabus by the Court.) 

1. INSURANCE — STATUTORY PROVISION OF STANDARD 
POLICY AS TO INSURED’S COMPLYING WITH REQUIRE- 
MENTS CONSTITUTES A STATUTORY AND NOT A CON- 
TRACTUAL LIMITATION. 


A provision in a standard insurance policy provided by the laws of 
this state reads as follows: ‘No suit or action on this policy, for the 
recovery of any claim, shall be sustainable in any court of law or equity 
until after full compliance by the assured with all the foregoing require- 
ments, nor unless commenced within twelve months next after the loss 
occurred.” Held, this constitutes a statutory limitation, and not a con- 
tractual limitation. 


(For other cases, see Insurance, Dec. Dig. § 152[3].) 


Appeal from District Court, Kay County; Wm. M. Bowles, Judge. 
Action by William George and another against the Connecticut Fire 
Insurance Company of Hartford, Conn, From an order sustaining de- 
fendant’s demurrer to the petition, plaintiffs appeal. Reversed and re- 
manded, with directions to overrule the demurrer and proceed to trial. 


William S. Cline, of Newkirk, for plaintiffs in error. 
John W. Scothorn and Albert L. McRill, both of Oklahoma City, 
for defendant in error. 


* Supplemental Opinion, see 200 Pac. ——. 
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MARINE. 


WALKER v. LIVERPOOL & LONDON & GLOBE INS. CO. 


SAME v. WESTERN ASSUR. CO. OF TORONTO. 
(New York Supreme Court, Trial Term, New York County. July, 1921.) 
190 New York Supplement, 255. 


INSURANCE—PROVISION LIMITING LOSS TO COST OF RE- 
PAIRS DID NOT BAR INSURED’S RECOVERY, WHERE NO 
REPAIRS MADE. 

A marine policy provision that no claim of loss shall go beyond the 
cost of actual repairs, considered with provision for estimating loss, /eld 
merely a I'mitation of claim for loss to the cost of repairs, if made, and. 
if no repairs are made, insured may recover damages found on survey. 

Actions by Guy M. Walker against the Liverpool & London & 
Globe Insurance Company, and also against the Western Assurance 
Company of Toronto were tried together. Judgments for plaintiff. 


(For other cases, see Insurance, Dec. Dig. § 484.) 


Foley & Martin, of New York City, for plaintiff. 
Park & Mattison, of New York City, for defendants. 


Mc Avoy, J. The vessel involved was damaged as a result of a 
marine peril, and defendants, her assurers, contest payment of the es- 
timated damages found upon a survey because of this clause in the 
marine policy: 

“No claims for loss or damage shall go beyond the extent or cost of 
actual repairs rendered necessary in consequence of any disaster insured 
against.” 

If this be construed as a clause conditioning liability upon the 
actual making of repairs, and thus reaching a definite determination 
of their cost, the plaintiff must fail, for concededly there never were 
actual repairs made of the damage to the vessel. Per contra, if con- 
struction be that the words, taken in their collocation with other phras- 
es anterior, import merely a limitation of the sum of loss beyond which 
liability will not be incurred, the finding must award the conceded 
survey estimate as judgment damages. The rule of maritime jurists 
as to liability of insurers is that the vessel’s owners or the assured 
should receive the amount of estimated damage at the port of distress, 
regardless of the fact that actual repairs might be made for a lesser 
sum at another port, to which the vessel could be towed or proceed 
upon her own motivation. Pitman v. Universal Marine Ins. Co., 9 
Q. B. Div. 192; Patapsco Ins. Co. v. Southgate, 5 Pet. 604, 8 L. Ed. 
243. 

This rule, of course, may be averted by specific agreement of the 
assured and assurer to adopt another media of liquidating damage, and 
such a change, it is asserted here, has been accomplished. This, upon 
a mere reading of .the clause quoted, would appear plausible, but on 
the whole policy’s purpose of indemnity it is unsound. The theory 
that an assured is limited to the amount paid for actual repairs would 
lead to the absurdity that if he made no repairs at all, and used the ves- 
sel in her damaged condition, he could recover nothing. The Elmer 
A. Keeler, 194 Fed. 339, 342, 114 C. C. A. 331. The survey provided 
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for in case of damage in such an instance would be useless; else why 
survey, when actual cost of actual repairs is the sole criterion? The 
true rule seems to work out in this wise: The clause providing for sur- 
vey must be observed, and its estimate control, unless actual repairs 
be made, in which event a loss or damage claim may not be made in 
excess of such cost for actual repairs rendered necessary by the dis- 
aster. I hold that the clause is a limitation merely, and not a con- 
dition, the terms of which must be existent at time of demand for re- 
covery. The plaintiff should take the judgment. 
Judgment accordingly. 
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ACCIDENT AND HEALTH. 


DE LEON v. PACIFIC MUT. INS. CO. OF CALIFORNIA. 
(L. A. 6963.) 


(Supreme Court of California. July 26, 1921.) 


199 Pacific Reporter, 789. 


1. INSURANCE—RECOVERY UNDER ONE PROVISION OF AC- 
CIDENT POLICY FOR LOSS OF SIGHT PRECLUDED RE- 
COVERY OF MONTHLY INDEMNITY UNDER PROVISION 
FOR LOSS OF TIME. 

Where loss of sight occurred contemporaneously with the accident, 
the insured, on recovery of amount specified in accident policy as indem- 
nity for the loss of the sight, to be paid with monthly indemnity “for 
the time between the date of accident and date of such loss,” cou'd not 
recover indemnity for loss of time under provision of policy providing 
for monthly indemnity for loss of time. 

(For other cases, see Insurance, Dec. Dig. § 530.) 


In Bank. 

\ppeal from Superior Court, Los Angeles County; Charles Mon- 
roe, Judge. 

\ction by George De Leon against the Pacific Mutual Insurance 
Company of California. Verdict for plaintiff, and from the judgment 
entered thereon. and from the judgment-for a greater amount entered 
after granting motion to vacate the judgment on such verdict, and to 
enter judgment for the greater amount, defendant appeals. Subsequent 
judgment reversed, and judgment on verdict affirmed. 


Loeb, Walker & Loeb, of Los Angeles, for appellant. 
J. H. Ryckman, of Los Angeles, for respondent. 


ANGELLoTTI, ©, J. This is an action on a policy of accident insur- 
ance. In accord with the verdict of the jury plaintiff was given judg- 
ment for $300, said judgment being entered August 8, 1919. Subsequent- 
ly defendant gave notice of intention to move for new trial, which, so 
far as the record shows, was never acted upon. Plaintiff, subsequent to 
such notice of motion, gave notice of a motion to vacate the judgment 
for $300, based on the verdict of the jury, and to enter a judgment for 
$640. Over the objection of defendant this motion was granted by order 
made September 29, 1919. Defendant appeals both from the judgment 
as entered August 8, 1919, and from the order or judgment made Septem- 
ber 29, 1919, whereby plaintiff was given judgment for $640. 

Plaintiff's action as shown by his complaint, was for $300 alleged 
to be due under the policy for the loss by reason of the accident, of the 
sight of one eye, and $80 per month for eight months because of in- 
ability, by reason of the accident, to work at his occupation during that 
time. This was his theory throughout the trial, and until after the judg- 
ment of August 8, 1919. He never consented to waive his c'aim for the 
$300 for loss of sight of one eye until when, after the entry of judg- 
ment, the trial judge decided that he could not have both such $300 and 
a payment for loss of time. The defendant by its answer denied that 
plaintiff's loss of sight of one eye was caused by the ‘accident, c'a‘ming 
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that the same was due to a senile cataract of long standing. It further 
set up as a defense falsity of the statement in plaintiff’s application with 
relation to his power of vision. 

Upon these issues the case was tried, with a jury. The jury foun 
a general verdict for plaintiff for $300, for the loss of the sight of the 
eye. It also, as a part of its verdict, answered four special questions 
submitted to it, the answers being substantially that the injury was due 
to “a blow of a bo:t by his fellow workman,” that there was no senile 
cataract at the time plaintiff made his application for a policy, that the 
“concussion cataract” was the sole cause of the less of sight in p‘ain- 
tiff's left eye, and that from the date of the accident (September 20, 
1918) to the date of the verdict (August 7, 1919) plaintiff was totally 
and continuously disabled from the performance of all duty pertaining 
to his occupation. It seems that upon the trial defendant cia'med that 
under the terms of the policy p'aintiff could not recover any monthly 
indemnity in addition to the $300 for loss of sight in one eye, if the loss 
of sight cccurred immediately upon the happening of the acc‘dent. The 
trial judge being in doubt upon this proposition, upon his suggestion it 
was stipulated as follows: 

“At the suggestion of the court, it was agreed that the jury was to 
tind whether the defendant was liable or not, and if they found that the 
defendant was l‘able, then they were to bring in a verdict for $300, and 
that the court would then take under advisement the question as to 
whether, under the circumstances of this case, the evidence presented, 
and so forth, they were also liab'e for $640.” 

After the entry of the judgment the trial court concluded that plain- 
tiff “could not recover under two articles” of the policy. Then follow- 
ed the motion to vacate the judgment for $300, and to substitute the 
judgment for $640. The action of the trial court in this respect was 
protested by defendant, it being claimed that the court had no power to 
so interfere with the judgment already given and entered. It should aiso 
be stated that, before granting the motion, the trial court asked counsel 
for plaintiff, “if now, and for all time, he waives recovery under article 
3 for $300,” and he answered in the affirmative. 

An examination of the record satisfies us that, upon the quest‘on 
whether the loss of the sight of the eye was wholly due to the accident, 
the verdict of the jury in favor of the plaintiff finds sufficient support 
in the evidence. There was a conflict in the evidence, it is true, but 
there was substantial evidence in favor of plaintiff’s claim in this re- 
spect. This is also true as to the issue relating to the truth or falsity 
of the statement in the application for the policy as to the power of vi- 
sion of plaintiff. As to this the preponderance of evidence may fairly 
be said to be with plaintiff. The jury was fairly and correctly instructed 
as to the issues thus presented, and no geod reason appears to us for 
concluding that the verdict for $300 should be disturbed. Under the 
terms of the policy, which was for $900, the plaintiff was entitled to re- 
ceive one-third of the principal sum for the loss of sight of either eye. 
A provision in the judgment that a monthly indemnity not to exceed 
$640 is to be added to the $300 by the court if it shail decide that a 
monthly indemnity should be paid under the policy need not be consider- 
ed in view of the subsequent decision of the court that it cou'd not be 
added. This brings us to a consideration of what followed the verdict 
and the judgment based thereon. 

[1] It seems to us very clear that, in view of the terms of the pol- 
icy, plaintiff, having and insisting upon the right to recover $300 for the 
loss of sight of an eye, could not recover any monthly indemnity in ad- 
dition if the loss of sight was immediately caused by the accident. That 
it was so immediately caused he himself testified, and the jury sub- 
stantially so found by the third and fourth answers to the special inter- 
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rogatories Article 1, relative to indemnities, provides, it. is true, for 
monthly indemnities for the time, not exceeding 36 months, that such 
accident immediately, totally, and continuously disables from the per- 
formance of every kind of duty pertaining to the insured’s occupation. 
Article 3, however, provides a schedule of indemnities for certain losses. 
This amount is to be paid with “the accident monthly indemnity for the 
time between the date of accident and date of such loss.” The sched- 
ule provides that “for loss of * * * sight of either eye” there shall 
be paid “one-third principal sum.” Article 11 provides: 

“The right to make claim for less of life or for any total loss named 
in the schedule of indemnities, shall exclude all other claims based upon 
the same accident, except a claim from monthly indemnity provided in 
attcke. 3. * * *” 

Of course, courts are bound by the terms of the contract between 
the parties, and it seems to us clear beyond question that the asserted 
rights of plaintiff, pressed by him to verdict and judgment of compen- 
sation for the loss of sight of one eye, given him by article 3, excluded 
any claim by him for monthly indemnity under article 1, except such as 
was allowed by article 3, viz. indemnity “for the time between the date 
of the accident and date of such loss.” Admittedly, it must be held here 
that there was no such time, the loss of the sight occurring contem- 
poraneously with the accident. It may be that under the policy plaintiff 
could originally have waived all claim for a total loss under article 3, _ 
and proceeded under article 1 for a monthly indemnity for loss of time 
only. As to this it is not necessary here to decide. He did not do so, 
but elected to assert his claim under article 3, as,well as a claim under 
article 1. Certainly, after pressing this claim to verdict and judgment, 
he could not properly be allowed, over the objection of the other party, 
to recover upon the theory of a waiver of all rights under article 3, a 
theory upon which the action was not instituted, or tried, or decided, 
It fo-lows that the judgment for $640, given September 29, 1919, finds 
no proper support in the record. The only recovery proper, in view of 
the circumstances, was one for $300 for the loss of the sight of one eye. 


{2] This being the situation, it is earnestly urged by defendant that 
plaintiff. as a condition precedent to the granting of his motion to vacate 
the $300 judgment and substitute a judgment for $640, having waived for 
all time any recovery under article 3 for $300, he cannot now have his 
judgment for the $300. We see little force in this claim. His motion 
was substantially one for the substitution of a judgment of $640 for the 
$300 judgment, and not a motion for the mere vacating of the $300 judg- 
ment. The two things were inseparably united. The whole purpose of 
the requirement by the learned trial judge of the express waiver of any 
claim under article 3 was to prevent the enforcement by plaintiff of any 
such claim in the event that he was given a recovery under article 1, 
and the waiver amounted to no more than that. He has been given no 
such recovery, for it is now determined on appeal that in view of the 
circumstances, no such recovery could properly be allowed, and the 
award is set aside. With the setting aside on appeal of the award for 
monthly indemnity, the waiver and the vacating of the first judgment, 
which seem to us to be inseparably connected with such award, and were 
included in the same order, also fall, and we have the former judgment 
for $300 in full force and effect (unless also reversed on this appeal), 
except as to the provision for the possible addition by the trial court 
of a monthly indemnity, which provision became ineffective for any pur- 
pose on the decision of the trial court that no such addition cou!d be 
made. 

We have not attempted herein to comment on the practice followed 
in the trial court after the entry of the first judgment, or as to the at- 
tempted postponement of the determination of the question of monthly 
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indemnity and the attempted reservation in the judgment of the right to 
subsequently add the same. It is apparent that the sole desire of the 
learned trial judge was to reach the correct and just conclusion as to 
the rights of the respective parties. The method adopted was, however, 
somewhat novel, and it may well be doubted whether the trial court 
could, on motion, against the protest of a party, vacate a judgment 
which has been entered except on a ground and in the manner specified 
by our statutes. It is to be noted that the stipulation to which we have 
referred did not purport to authorize such action as was in fact had. 

[3] In view of the fact that the appeal is from two judgments, and 
that one of the judgments appealed from should be affirmed and the 
other reversed, the costs of appeal should be apportioned between the 
parties in as equitable a manner as seems practicable. 

The judgment or order of September 29, 1919, is reversed. The 
judgment entered August 8, 1919, is affirmed: Appellant shall recover 
the amount paid by it for filing record in the appellate court and one- 
fourth of the amounts paid the superior court clerk and stenographer 
for preparing the record on appea!. Neither party shall recover any 
amount as costs for printing briefs. 

We concur: Wilbur, J.; Shurtleff, J.; Sloane, J.; Lawlor, J.; Len- 
non, J. 


Shaw, J., being disqualified, does not participate herein. 


ROBINSON v. ORDER OF RAILWAY EMPLOYEES. (Civ. 3872.) 
(District Court of Appeal, First District, Division 1, California. July 5, 
5, 1921. Rehearing Denied Aug. 4, 1921. Hearing Denied by Su- 
preme Court Sept. 1, 1921.) 


200 Pacific Reporter, 87. 


INSURANCE — ACTION ON ACCIDENT POLICY MAY BE 
BROUGHT WHERE INSURED WAS KILLED; “OBLIGATION 
OR LIABILITY ARISES.” 


Within Const. art. 12, § 16, providing that a corporation may be 
sued “where the obligation or liability arises,’ action by the beneficiary 
of an accident policy may be brought in the county where insured was 


killed. 
(For other cases, see Insurance, Dec. Dig. § 618) 


Appeal from Superior Court, Humboldt County; Denver Sevier, 
Judge. 

Action by Alta Robinson against the Order of Railway Employees. 
From an order denying change of venue, defendant appeals. Affirmed. 


_ Hartley F. Peart, of San Francisco, and Puter & Quinn, of Eureka, 
for appellant. 


J. J. Cairns and J. Logan Beamer, both of Eureka, for respondent. 
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STEWART v. MASSACHUSETTS ACC. CO. 
(Supreme Court of Errors of Connecticut. Aug. 4, 1921.) 


114 Atlantic Reporter, 657. 


INSURANCE — OYSTER OPENER’S DEATH WHILE REGULAR- 
LY EMPLOYED AS LABORER DURING INTERVAL BE- 
TWEEN SEASONS ENTITLED BENEFICIARY TO INDEM- 
NITY SPECIFIED FOR LABORER INSTEAD OF THAT SPE- 
CIFIED FOR OYSTER OPENER. 

Where insured was an oyster opener, and was employed as such dur- 
ing the season when there was work in such occupation, but on close 
of season secured regular employment as a laborer, a more hazardous 
occupation than that of oyster opener, without notice of change of oc- 
cupation to accident insurer, the recovery, on insured’s death while em- 
ployed as laborer, held limited to the indemnity specified for the death 
of a laborer, and not the indemnity made payable for the death of an 
oyster opener. 

(For other cases, see Insurance, Dec. Dig. § 531.) 


Appeal from City Court of Norwalk; George H. Vosburgh, Judge. 

\ction by Emma Stewart against the Massachusetts Accident Com- 
pany to recover on a policy of accident insurance, tried to the jury. Ver- 
dict for the plaintiff and motion to set aside the verdict as against evi- 
dence. The court denied the motion, from which denial defendant ap- 
peals, as also for errors in the charge to the jury. Error. 


Robert H. Gould, of Bridgeport, and Cramer’ C. Hegeman, of South 
Norwalk, for appellant. 

William F. Tammany and Paul R. Connery, both of South Norwalk, 
for appellee. 


Gacer, J. John Stewart, the plaintiff's deceased husband, at the time 
of his death carried an accident policy in the defendant company entitl- 
ing the plaintiff, in case of his death within the conditions of the policy, 
to $350. In his application he gave his occupation as that of an oyster 
opener, and was insured as such. This occupation was classed in the 
policy as “medium.” In the trial to the jury it appears from the evi- 
dence of the plaintiff and her witnesses, and is undisputed, that at the 
time of his death the deceased was working as a laborer in the govern- 
ment service in the shipping plant at Wilson Point, and was engaged 
in loading flats with timber. He was in the regular employment of the 
government and had been working about two weeks at the time of his 
death. The occupation of oyster opener is, in this climate at least, a 
seasonal occupation, ordinarily beginning in September and lasting until 
the latter part of April. Occasionally it is shorter. The deceased worked 
regularly at this occupation during the season, but when the season 
closed, which was some time in April before his death, he supported him- 
self by other work as a laborer until the season for oyster opening 
should come again in September. He did not, in the sense of giving up 
permanently, change or abandon his occupation of oyster opener during 
the proper season of the year. The work at Wilson Point was a dis- 
tinct occupation, and in no way incidental to or connected with what he 
gave as his regular occupation. The policy under which he was insured 
contained the following provision: 

“This policy includes the indorsements and attached papers, if any, 
and contains the entire contract of insurance, except as it may be mod- 
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ified by the company’s classification of risks and premium rates in the 
event that the insured is injured or contracts sickness after having 
changed his occupation to one classified by the company as more hazard- 
ous than that stated in the policy, or while he is doing any act or thing 
pertaining to any occupation so classified, except ordinary duties about 
his residence, or while engaged in recreation, in which event the company 
will pay only such portion, of the indemnities provided in the policy as 
the premium paid would have purchased at the rate but within the limits 
so fixed by the company for such more hazardous occupation.” 

The defendant company offered two defenses; one was settlement 
with the defendant. This was denied and was one of the questions be- 
fore the jury. It is not claimed that this was not a question of fact 
which should be decided by the jury, and no point is made as to that 
defense. The other defense was that the deceased, at the time of the 
accident, had changed his occupation, without notice to the company, ty 
a more hazardous one, in violation of the provision of the policy. It was 
also in evidence on the part of the defendant, and without questicn as to 
the fact, that the occupation of laborer is more hazardous than the oc- 
cupation classed as oyster opener, and that under the terms of the policy 
the indemnity payable in the case of the death of a laborer was only 
$100, while the indemnity for the death of an oyster opener was $350. 
The defendant claimed that the deceased, upon these facts, was not en- 
gaged as an oyster opener, or in ordinary duties about his residence, or 
engaged in recreation, but was in fact engaged in a more hazardous oc- 
cupation than that under and upon which the plaintiff based her claim. 
The specific language of the policy relied on is that he had changed his 
occupation to one classified by the company as more hazardous, and that 
he was doing an act or thing pertaining to an occupation’ so classified. 

The claim of the plaintiff is based upon the theory that, because the 
deceased never gave up the business of oyster opener, he remained en- 
titled to be considered as such, although he died as the result of an ac- 
cident received while employed in a more dangerous occupation. The 
fallacy in the plaintiff's claim lies in not recognizing that a man may have 
and work at different occupations at different times without permanently 
relinquishing any one of them. Upon the statement of fact here, un- 
questioned as we have seen, it was the duty of the court to have in- 
structed the jury that the facts disclose that the deceased was working at 
an occupation classified as more dangerous without informing the com- 
pany. Where the amount of insurance and the rates depend upon the 
kind of work one is engaged in, the rights of the claimant are based 
upon the actual facts as to what the person was doing, what his occupa- 
tion was at the time that he was injured, and not upon whether he, when 
the season came around, intended to resume some other and more fa- 
vored occupation which from its seasonal character he has been forced 
to relinquish for a part of the year. The policy does not provide for 
or recognize temporary changes, but calls for the occupation in fact. 
And here the plaintiff’s evidence shows without question that the de- 
ceased in fact was regularly employed as a laborer at the time of his 
death, and that his occupation was then that of a laborer, and by the 
terms of the policy the rights of the claimant became limited to the 
indemnity payable for the occupation in which he was engaged. There 
was nothing properly to leave to the jury upon the unquestioned fact 
and under the terms of the policy. On the facts, it was therefore the 
duty of the court, upon motion, to set aside the verdict as unwarranted 
and due doubtless to misconception as to what change in occupation 
meant, Fell v. John Hancock Mutual Life Ins. Co., 76 Conn. 494, 57 
Atl. 175. 


The clause found in the policies of different companies correspond- 
ing to the clause quoted above from the policy of the defendant com- 
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pany varies in form and legal effect. The effect of such clauses is fully 
commented upon and the authorities shown in note to Taylor v. Illinois 
Commercial Men’s Association, 24 L. R. A. (N. S.) 1174, and the more 
elaborate note to Gotfredson v. German Commercial Accident Co., L. R. 
A. 1915D, 312. 

The reasons of appeal allege certain errors in the charge to the jury, 
the most important of which are sufficiently covered in the view we take 
of the case, and ought not to arise in case of a new trial. 

There is error. Judgment is set aside, and a new trial is granted. 

The other Judges concurred. 


TRAVELERS’ INS. ‘CO. v. PEAKE. 
(Supreme Court of Florida. July 13, 1921.) 
89 Southern Reporter, 418. 


(Syllabus by the Court.) 

1, INSURANCE — COURTS CANNOT ENFORCE INDEMNITY 
FOR LOSSES FROM INJURIES RESULTING FROM RISKS 
EXCEPTED IN THE POLICY. 

Policies of insurance are designed to secure indemnity to the insured 
for losses or injuries stated in the policy and the terms used should be 
so construed as to effectuate the purpose designed, ambiguous provisions 
being fairly construed in favor of the insured, but parties sui juris are 
bound by their valid contracts, and where a particular risk is expressly 
and clearly excepted from the risks assumed by the insurer, the courts 
have no power to enforce indemnity for losses or injuries resulting from 
such excepted risks as expressed by the indemnity contract contained in 
the policy, 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 


2. INSURANCE — AIRPLANE FLYING, WHETHER INSURED 

OPERATES THE MACHINE OR NOT, IS “PARTICIPATING 

IN AERONAUTICS” WITHIN AN ACCIDENT POLICY EX- 

CEPTION. 

A passenger in an airplane flying in the air, whether he takes part 
in the operation of the airplane or not, is “participating in aeronautics” 
within the intent and meaning of the provision specifically excepting such 
a risk from the indemnity contract contained in the policy herein. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 


Error to Court of Record, Escambia County; C. Moreno Jones, 


Judge. 
Action by Edward W. Peake against the Travelers’ Insurance Com- 


pany. Judgment for plaintiff, and defendant brings error. Reversed. 
Blount & Blount & Carter, of Pensacola, for plaintiff in error. 


WHITFIELD, J. Judgment for the plaintiff was rendered on a de- 
murrer to a declaration on an insurance policy, and defendant took writ 
of error. 
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The policy made a part of the declaration insured the plaintiff 
“against loss resulting from bodily injuries, effected directly and inde- 
pendently of all other causes, through external, violent and accidental 
means * * * as specified in the following schedule, subject to the 
provisions and limitations hereinafter contained. * * * The insurance 
hereunder shall not cover injuries fatal or nonfatal * * * sustained 
by the insured while participating in or in consequence of having partici- 
pated in aeronautics.” 

The declaration alleges: 


“That on the 3lst day of August, A. D. 1919, at a time while the 
said policy was in full force and effect, the plaintiff was severely in- 
jured in the manner following, to wit: The plaintiff being then and 
there in the city of Montgomery, state of Alabama, as a visitor to the 
State Fair being then held in the said city of Montgomery, that at the 
fair grounds, one Richard Johnson maintained and operated for hire an 
airplane in which the said Richard Johnson carried passengers for vari- 
ous short trips in the air. That the plaintiff while at the said fair took 
passage for one trip in said airplane, which said airplane was then and 
there under the direction and control of the said Richard Johnson. That 
the plaintiff had no control over the said airplane, and had no manage- 
ment or operation thereof, but that as passenger, aforesaid, he entered 
into the said airplane, which under the sole direction, guidance, and man- 
agement of the said Richard Johnson proceeded on one of its trips 
through the air, carrying plaintiff as passenger aforesaid. That on the 
said trip, and while the said airplane was in the air, it fell from some 
cause unknown to the plaintiff, and crashed on the ground, carrying with 
it the operator, Richard Johnson, and also the plaintiff, that in the fall, 
the plaintiff aforesaid sustained certain injuries, including broken bones 


in his leg and several contusions, bruises, and shock 
In the application for insurance this appears: 
“Do you ever engage in mortorcycling or aeronautics? No.” 
Among the grounds of the demurrer are the following: 


(2) It appears from the allegations of the declaration that the in- 
juries of which the plaintiff complains are injuries for which he is not 
entitled to recover under the policy sued upon. 

(3) It appears from the allegations of. the declaration that the in- 
jury complained of resulted from a cause excepted from the operation 
of the policy sued upon. 


“(4) It appears from the allegations of the declaration that the in- 
jury of which the plaintiff complains was sustained by the insured while 
participating and in consequence of having participated in aeronautics.” 

[1] Policies of insurance are designed to secure idemnity to the in- - 
sured for losses or injuries stated in the policy, and the terms used 
should be so construed as to effectuate the purpose designed, ambiguous 
provisions being fairly construed in favor of the insured, but parties sui 
juris are bound by their valid contracts, and where a particular risk is 
expressly and clearly excepted from the risks assumed by the insurer, 
the courts have no power to enforce indemnity for lesses or injuries re- 
sulting from such excepted risks, as expressed by the indemnity con- 
tract contained in the policy. 

[2] A passenger in an airplane flying in the air, whether he takes 
part in the operation of the airplane or not, is “participating in aeronau- 
tics” within the intent and meaning of the provision specifically except- 
ing such a risk from the indemnity contract contained in the policy. See 
Bew v. Travelers’ Ins. Co. (N. J.) 112 Atl. 859. 

Reversed. 


Browne, C. J., and Taylor, Ellis, and West, JJ., concur. 
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PRINDLE v. FIDELITY & CASUALTY CO. OF NEW YORK. 
(No. 17371.) 


(St. Louis Court of Appeals. Missouri. June 29, 1921. Rehearing Denied 
July 22, 1921.) 


233 Southwestern Reporter, 252. 


3. INSURANCE—POLICY HELD TO BECOME EFFECTIVE UP- 
ON ACCEPTANCE OF UNSIGNED APPLICATION AND DE- 
LIVERY OF POLICY. 

Where the policy of insurance had no provision requiring the insured 
to sign an application, and an application was indorsed as accepted by the 
officers of the company and incorporated in the insurance policy, the con- 
tract was completed when the application was accepted by the insurer 
and the policy was delivered by mail. 

(Fer other cases, see Insurance, Dec. Dig. §$ 136[2].) 


4. INSURANCE—BURDEN OF PROOF THAT DELIVERY OF A 

POLICY WAS CONDITIONAL WAS ON INSURER. 

After a prima facie case was made out by the introduction of a pol- 
icy of insurance and proof of the death of the insured by accidental in- 
juries, the defense that there was no valid contract because the delivery 
of the policy was conditional is an affirmative deftnse, and the burden 
of proof is on the defendant. 


(For other cases, see Insurance, Dec. Dig. $ 646[1].) 


5. INSURANCE—FACTS HELD TO SHOW DELIVERY OF POL- 
iY. 

Where defendant insurance company’s agent made an oral agreement 
to grant a policy of insurance to deceased and later had an application 
blank prepared and a policy on which the application was indorsed, and 
the statement appeared in the indorsement that the policy was issued to 
the insured and the policy was mailed to deceased, this constituted a 
valid delivery of the policy, although deceased died before receiving the 
policy. 

(For other cases, see Insurance, Dec. Dig. § 136[2].) 


6. INSURANCE — FAILURE OF APPLICATION TO CONTAIN 
ALL CONDITIONS IN THE POLICY DOES NOT MAKE AC- 
CEPTANCE OF POLICY BY INSURED NECESSARY. 

An application for an insurance policy is for such insurance as the 
company sells in view of the facts submitted in the application and. where 
the policy was issued in response to an oral application, and contained 
all the terms and conditions of such application, which were made part 
of the contract by express provision in the policy, and no unusual terms 
or conditions were embodied therein, the contract was complete when de- 
livered, without the assent of the insured, though it contained provisions 
not in the application. 


(lor other cases, see Insurance, Dec. Dig. § 136[5].) 


7. INSURANCE — EVIDENCE OF VEXATIOUS DELAY TO PAY 
POLICY HELD SUFFICIENT TO GO TO JURY. 
In a suit on an insurance policy where plaintiff attempted to recover 
damages for vexatious delay and attorneys’ fees, and no evidence was in- 
troduced by defendant to destroy the prima facie case made out by plain- 
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tiff, no new question of law was litigated, and no evidence was introduced 
in rebuttal as to the reasonable value of attorneys’ fees, the evidence of 
vexatious delay to pay was sufficient to go to the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[1].) 


Appeal from St. Louis Circuit Court; Granville Hogan, Judge. 
“Not to be officially published.” 
Action by Eleanore Prindle against the Fidelity & Casualty Company 


of New York, From a judgment for plaintiff, defendant appeals. Af- 
firmed. 


Jones, Hocker, Sullivan & Angert, of St. Louis, for appellant. 


Eagleton & Habenicht and Watts, Gentry & Lee, all of St. Louis, 
for respondent. 


BANKS v. CLOVER LEAF CASUALTY CO. (No. 16647.) 


(St. Louis Court of Appeals. Missouri. June 21, 1921. Rehearing Denied 
July 11, 1921.) 


233 Southwestern Reporter, 78. 


2. INSURANCE — NO LIABILITY WHERE INJURY SUED FOR 
OCCURRED DAY BEFORE POLICY BECAME EFFECTIVE. 
Where plaintiff's injury sued for occurred one day before the acci- 

dent policy issued to him by defendant was effective, there was no lia- 

bility on defendant insurer’s part shown. 


(For other cases, see Insurance, Dec. Dig. § 175.) 


4 INSURANCE—APPLICATION FOR INSURANCE A MERE RE- 
QUEST NOT BINDING UNTIL ACCEPTED. 

Application for accident insurance was a mere request on the part 
of the applicant, and was not binding until accepted by the insurer. 
(For other cases, see Insurance, Dec. Dig. § 130[2].) 

5. INSURANCE—ORAL CONTRACT MADE BY AGENT NOT 
RATIFIED BY INSURER CANNOT BE IMPUTED TO IT. 
The alleged oral contract of accident insurance made by defendant 

insurer’s soliciting agent, which defendant insurer did not authorize or 

ratify, cannot be imputed to it. 
(For other cases, see Insurance, Dec. Dig. § 131[2].) 


Appeal from St. Louis Circuit Court; George H. Shields, Judge. 
Action by B. B. Banks against the Clover Leaf Casaulty Company. 


From judgment for plaintiff, defendant appeals. Judgment reversed. 


Thomas O. Stokes, of St. Louis, for appellant. 
Hall & Dame, of St. Louis, for respondent. 
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HORNBY v. STATE LIFE INS. CO. (No. 21512.) 
(Supreme Court of Nebraska. July 15, 1921.) 
184 Northwestern Reporter, 84. 


(Syllabus by the Court.) 

1. INSURANCE — PRESUMPTION THAT INJURY RESULTING 

IN DEATH WAS NOT VOLUNTARILY SELF-INFLICTED. 

In a suit on an insurance policy, covering death caused by violent. 
external and accidental means, where the proof reasonably shows that 
an injury was produced by violent and external means, and where there 
is no ground for suspicion that the. wound was intentionally inflicted, 
there is a presumption that the insured did not voluntarily inflict the in- 
jury upon himself, and it is presumed that the injury was the result of 
accident. 


(For other cases, see insurance, Dec. Dig. § 646[6].) 


2. INSURANCE — TIME OF INFECTION IMMATERIAL WHERE 
DEATH WAS PRODUCED BY BLOOD POISONING FROM 
ACCIDENT. 

Where the insured sustains an injury through violent, external and 
accidental means, and blood poisoning sets in, finally resulting in death, 
it is immaterial whether the infection was introduced at the time of the 
accident and through the instrument operating to cause the injury, if 
the infection enters before the wound has become so cured as to prevent 
exposure to infection, and if the infection comes about naturally, without 
any apparent human act to produce it. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

3. INSURANCE—BLOOD POISONING HELD RESULT OF ACCI- 
DENT, INDEPENDENT OF OTHER CAUSES. 

The blood poisoning resulting in such a wound will be considered as 
the effect of the injury, and not as an additional or other cause aside 


from the accident, and the consequent death is held to be the result of 
the accident exclusively and independently of other causes. 


(For other cases, see Insurance, Dec. Dig. § 466.) 


Letton, J.. dissenting. 


Appeal from District Court, Douglas County; Estelle, Judge. 

Action by Thomas C. Hornby, administrator of the estate of George 
H. Hornby, deceased, against the State Life Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 


T. W. Blackburn, of Omaha, for appellant. 
E. F. Dougherty and M. L. Corey, both of Omaha for appellee. 


Heard before Letton, Day, Dean, Flansburg, and Rose, JJ. 
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WEBER v. INTERSTATE BUSINESS MEN’S ACC. ASS’N. 
(Supreme Court of North Dakota. July 22, 1921.) 
184 Northwestern Reporter, 97. 


(Syllabus by the Court.) 
1. INSURANCE — BY-LAW AS DEFENSE MUST BE PLEADED 

AND PROVED. 

The defendant, an accident insurance company, relied on a certain 
by-law to avoid liability on a certain policy of insurance. It neither 
pleaded nor proved the by-law nor the substance thereof. 

It is held that, if such by-law. in any circumstances, might constitute 
a defense, a prerequisite thereto would require it to be properly pleaded, 
and its contents established by competent evidence, and, that not having 
been done, the defense in that regard, if any, is not available. 


(For other cases, see Insurance, Dec. Dig. § 645[1].) 


2. INSURANCE—SUICIDE WHILE INSANE IS DEATH BY “AC- 

CIDENTAL MEANS.” 

Where the insured in an accident insurance policy commits suicide 
while so insane as not to comprehend the nature of the act nor the phy- 
sical result which would flow from it, his death is caused by accidental 
means within the meaning of the policy insuring against bodily injury 
from external, violent, and accidental means. 

(For other cases, see Insurance, Dec. Dig. § 46) 


(For other definitions, see Words and Phrases, First and Second 
Series, Accidental Means.) 


Robinson, C. J., dissenting. 


Appeal from District Court, McIntosh County; Frank P. Allen, 
Judge. 

Action by Andrew Weber, as guardian of the estate of Fred Bodman 
and others, minors against the Interstate Busniness Men’s Accident As- 
sociation. Judgment for plaintiff, and defendant appeals. Affirmed. 


G. M. Gannon and A. A. Ludwigs, both of Ashley (R. M. Haines, 
of Des Moines, lowa, of counsel), for appellant. 

I. A. Mackoff, of Ashley, Curtis & Remington, of Lisbon, and E. T. 
3urke, of Bismarck, for respondent. 


Grace, J. This appeal is from a judgment in plaintiff's favor for 
$5,000, with interest and costs, and from an order denying defendant’s 
motion for a new trial. 


The action is brought by plaintiff as guardian of the estate of the 
minor children of Fred J. Bodman, deceased, to recover on what pur- 
ports to be a certain accident insurance policy in the sum of $5,000 is- 
sued by the defendant to Fred J. Bodman in his lifetime. 

The insurance is against injury or death by violent, external, and 
accidental means. On December 11. 1913, defendant issued its policy to 
the insured. It would appear from the testimony, that this policy (Ex- 
hibit'A) may not have been the one in force at the time death occurred. 
There is some evidence to indicate that it lapsed; that the insured applied 
for reinstatement, and requested a duplicate of the policy, claiming that 
he was unable to find the old one. 
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A discussion of this point is not very material, as will appear from 
the following stipulation: 

“(1) That Fred Bodman. Estelle Bodman, Esther Bodman, Maxine 
Bodman, and Myron Bodman are the infant children of Fred J. Bodman, 
deceased, and that Andrew Weber, the plaintiff in this action, is the duly 
appointed, qualified, and acting guardian of their estates. 

“(2) That the defendant, the Interstate Business Men's Accident As- 
sociation of Des Moines, Iowa, is a corporation engaged in the business 
of insurance against accident, and that during the lifetime of Fred J. 
Bodman the defendant issued a policy, in which policy it insured the said 
Fred J. Bodman against injury or death by violent, external, and acci- 
dental means, and that said policy was fully paid up and in full force 
and effect on the 12th day of May, 1919. 

(3) That the wards of the plaintiff, hereinbefore named, are the 
beneficiaries named in the said policy, and are entitled to the full ben- 
efit of all of the benefits thereof. 

“(4) That the amount payable under the terms of the said policy in 
case of accidental death of the said Fred J. Bodman is the sum of $5,- 
000. 

“(5) That no part of the same has been paid to the wards of the 
plaintiff nor to any one authorized to receive the same in their behalf.” 

The plaintiff claims that on the 12th day of May, 1919, insured came 
to his death by external, violent, and accidental means, to wit by the 
wheels of a railroad coach running over his neck. 


The complaint states a cause of action for recovery on the policy. 
In substance, the answer admits the issuance and delivery of the policy, 
the payment of the premiums, and that the policy was in full force and 
effect at the time of the death; and, after denying the allegations not ad- 
mitted, it alleges that the death of Bodman was not caused by external, 
violent, and accidental means, but was caused by the willful and, pre- 
meditated self-destruction of the deceased, with suicidal intent, and was 
due wholly to his own acts, and not to the acts of any other person or 
agency. 

The only issue presented by the pleadings is whether the death of 
the insured was due to an act of suicide committed while he was sane. 
The answer does not allege that he was sane. It states, however, that 
the act of self-destruction was willful and premeditated. If it were pre- 
meditated, it would tend to denote sanity, and to some degree the word 
means deliberation. If there is any other issue in the case—and we do not 
think there is—it arose from the introduction in evidence of what pur- 
ports to be a portion of the by-laws of the defendant association which, 
so far as material here, is as follows: 

“Limitation of Risk.—The accident department of the association 
does not assume any liability for accidental injury sustained * * * if 
the occasion of the accident be disease, bodily or mental infirmity, insan- 
ity,” etc. 

The defendant introduced Exhibit A in evidence (a synopsis of the 
by-law being on the back thereof), it would appear, for the sole purpose 
of establishing proof of this particular by-law. The defendant did not 
plead the by-law, and, we think, in order to adduce proof of it, it should 
have been pleaded either in the original pleading or by an amendment 
thereof, or, in any event, even though improperly received in evidence, by 
reason of not being pleaded, if it were to be given any consideration as 
evidence, the defendant at least should have made a motion to amend 
the pleadings to correspond with the proof. No amendment nor any such 
motion was made, and from this it would appear that the by-law should 
not have been received nor admitted as evidence, ands we so determine. 
Tt must follow, in these circumstances, that the alleged by-law is no de- 
fense, and does not prevent a recovery on the policy. 1 Cyc. 288; 1 C. 





A.&H.] Weber v. Interstate Bus. Men’s Acc. Ass’n. 601 


J. 494; Gray v. National Benefit Ass’n, 111 Ind. 531, 11 N. E. 477; 
Stevens v. Cont. Ins. Co., 12 N. D. 463, 97 N. W. 862; Ennis v. Retail 
Merchants Ass'n, Mutual Fire Ins., 33 N. D. 21, 156 N. W. 234. 

On the back of the policy is the following: 

“The following is a synopsis of the provision of the articles of in- 
corporation and by-laws now in force and effect: The right of any mem- 
ber to claim benefits or indemnity will be determined by the provisions 
of the articles of incorporation and the by-laws in force at the time the 
accident happens, out of which any claim arises.” 


Assuming for the present that under the laws of this state the by- 
laws of the defendant could be proved as a part of its contract or policy 
of insurance—a subject which will be treated later in the opinion—it is 
clear that the identical by-law or by-laws relied on in force at the time 
of the happening of the accident out of which the claim arises should 
be pleaded. To plead a synopsis or abbreviation of it would not be suf- 
ficient, for those relying on its terms, to limit liability, might omit an 
important part of it. or might omit a part which to them might seem im- 
material, and yet which might have an important bearing on their liability. 

It must also appear by the pleadings that the by-law is the one in 
effect at the time the accident occurs. The synopsis of the by-law above 
set forth, and contained in Exhibit A, if it were ever a by-law, was per- 
haps in force on the 11th day of December, 1913, the date of the policy. 
But the by-laws of the company are subject to change from time to time, 
and those which are in force at the time of the accident are the ones only 
which are operative. 

It was approximately six years from the date of Exhibit A until the 
accident. The above by-law may have been entirely changed or elimi- 
nated, or another of entirely different meaning and phraseology enacted 
since that time, which in that event would be the one in effect at the 
time of the accident. In that case the above by-law would be of no 
force nor effect. So that it would appear that it was incumbent on the 
defendant, not only to plead the above by-law in full, but, as well, to ad- 
duce competent evidence to show that it was in full force and effect at 
the time of the accident. There was no foundation laid for any such 
proof, and no competent evidence of the actual complete by-laws, if any, 
in force at the time of the accident. 


The general rule is that, if the defendant desired to assert nonlia- 
bility on the policy by reason of the production afforded it by certain 
by-laws or provisos or conditions which are claimed to be a part of the 
policy, or referred to and claimed to be made a part of it, they should 
be fully pleaded and established by competent evidence. 

A pleading of the synopsis is not sufficient, nor are the conclusions of 
the pleader, as drawn from and based on the by-law, proviso, etc. It 
would appear that the admission in evidence of the synopsis of the by- 
law above mentioned was not evidence of a by-law in force at the time 
of the accident. 

Furthermore, if the by-law were properly pleaded and proved, it still 
would not be effective to avoid liability on the policy, as it is contrary 
to the specific provisions of section 6638, C. L. 1913, which, so far as 
material here, is as follows: 

“No policy of insurance against loss or damage by the sickness, bodily 
injury or death by accident of the assured shall be issued or delivered in 
this state if it contain any of the following provisions.” 

Subdivision 2: “A provision referring to the Constitution, by-laws or 
rules of the company or association or attempting to make the same a 
part of the policy.” 

The other subdivisions of the section need not be here considered. 
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It is clear from the above section that the by-law could not become 
a part of the policy. Such a provision, if inserted in it or attached to it, 
is absolutely void and of no effect. Evidence of it should not have been 
received, and it could not be pleaded nor in any manner used as a defense. 
The by-law being prohibited by law from becoming a part of the pol- 
icy, it is for that reason void, and for the same reason is void as being 
against public policy. 

The Legislature, in enacting the above law, intended, no doubt, to 
prohibit accident insurance companies from adding subsequent provisos 
or conditions to a policy, through the medium of by-laws the enactment 
and terms of which were consented to in a way by the insured at the 
time of the issuance of the policy. No doubt the Legislature was aware 
that this practice had been resorted to to such a degree that it in effect 
destroyed the consideration for the payment of the premium. In other 
words, the Legislature, no doubt, was aware of a practice among insur- 
ance companies writing the class of insurance specified in the section 
above mentioned, whereby subsequent to the date of issue of the policy 
it was practically made worthless to the insured by the incorporation 
therein of new provisos and conditions through subsequently enacted by- 
laws made a part of the policy by which they were largely relieved of 
liability. In other words, they greatly decreased the risk, and thus made 
the policy largely worthless to the insured or the beneficiary, or, perhaps, 
the Legislature acquired knowledge that such insurance companies were 
making immense profits by these various practices, now prohibited by 
the law, which, when permitted, assisted the company to avoid a large 
portion of its risks. Whatever may have been the cause which moved 
the Legislature to enact the law, it has done so, and its act in that re- 
gard would seem to be one of wisdom, founded on a sound public policy, 
and intended to protect the insured against impositions, which are pro- 
hibited by the law. 

Whether the contract is an lowa contract is not a matter pleaded nor 
proved. That should have been done if defendant desired to avail itself 
of any benefit or advantage in that regard. Having failed to do so, it 
waived them. In the absence of pleading and proof to the contrary, it 
should be deemed a North Dakota contract, and the laws of this state 
are applicable to it in determining its legal effect. 


It is not necessary here to determine what application the above sec- 
tion would have if the contract had been properly asserted and proved 
to be an Iowa contract. That question is not in this case, and needs no 
further consideration. It is proper here to consider the only defense 
interposed, which is to the effect that the insured came to his death by 
willful and premeditated self-destruction with suicidal intent. We are 
clearly of the opinion that this defense must fail for want of proof. 
The evidence clearly tends to show that the insured took his life while 
not in the possession of his mental faculties, and -when they were dis- 
ordered, and thus his mind was unsound and not in a condition to reason; 
in other words, he was then violently insane. 

[2] Further proof of insanity is afforded by the physical facts, for 
it would appear to a reasonable mind that no person possessed of any 
reason, or, in other words, unless wholly insane, coud terminate his own 
life in such a cruel, inhuman, and fiendish manner. The testimony shows 
that the body was found on one side of one of the rails of the railroad, 
and the head on the other side of it, indicating that, if he committed sui- 
cide, he placed his body in such position on the rail that the wheels of one 
of the trucks of a car, which was part of a moving train, would pass 
over his neck, and thus sever the head from the body, which was virtual- 
ly what happened. It may also be noted that the defendant, in attempt- 
ing to prove the by-law, in effect conceded the insanity. 
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We are of the opinion that the evidence is in such state as to show 
that the insured at the time he destroyed his own life was so insane as 
not to comprehend the nature of the act or of the physical result which 
would flow from it, and for this reason his suicide was caused by acci- 
dental means within the meaning of this policy, insuring against bodily 
injuries from external, violent, and accidental means. Tuttle v. Iowa 
State Traveling Men’s Association, 132 Iowa, 652, 104 N. W. 1131, 7 L. 
R. A. (N. S.) 223; Accident Ins. Co. v. Crandal, 120 U. S. 527, 7 Sup. 
Ct. 685, 30 L. Ed. 740; Blackstone v. Standard Life Accident Ins. Co. 
74 Mich. 592, 42 N. W. 156, 3 L. R. A. 486; Grand Lodge, I. O. M. A., 
v. Wieting, 168 Ill. 408, 48 N. E. 59, 61 Am. St. Rep. 123. 


Here we will consider another important feature of this case. Dr. 
C. A. Campbell, a duly licensed and practicing physician of Ashley, N. 
D., the village where the accident happened. testified as a witness on be- 
half of plaintiff. The evidence shows he examined the dead body of 
Fred J. Bodmam In addition to other testimony, he stated that the jaw 
was broken, and that there were several contusions and bruises on one 
side of the face; that the angle of the right lower jaw was broken. His 
further testimony, in the form of questions and answers, is as follows: 

“Q. From the position that you saw the head, and from its location 
adjacent to the rail, what would you say caused the fracture of the jaw? 
A. I couldn't say, except that the jaw had been hit. 


“Q. Might not that have happened by the pressing down of the wheel 
upon the neck and pressing the head and jawbone into the cinders and 
track? A. That wouldn’t be the easiest way of explaining it. 

“Q. How would you explain that? A. I should fancy that he was 
struck first by some projecting iron or thing. 

“Q. You mean to say that from the position of that body that he 
might have been struck by something besides the car wheel? A. Yes, 
sir. 

“Q. There is nothing that 1 can think of on a car that would hit 
him there, and at the same time cut off his head and break the jaw. Do 
you think that that blow to the jaw might have taken place and broken 
the jaw before the head was cut off? A. It might have been. 

“QO. Was that a serious event, that breaking of the jaw? A. If the 
person were alive; yes. 

“Q. From the position of the body you weuld not think that that in- 
jury to the jaw resulted from any other cause than the passing of the 
wheel over the neck, would you? A. The break of the jaw was not 
caused by the severing of the neck, something hit him.” 

Dr. Campbell was a disinterested witness. His evidence, above set 
forth, is of a substantial character, and sufficient to show that in some 
unaccountable and unknown manner the insured was struck by something 
besides the car wheel; and the jury, from the evidence above set forth, 
could draw the conclusion that, from being struck on the jaw with such 
force as to break it, he was thereby thrown on the rail and further in- 
jured. as the evidence shows. In other words, the testimony of Dr. 
Campbell in this regard is substantial in character and sufficient to sus- 
tain the verdict of the jury. 

It will also be noticed that nowhere does the defendant claim that 
the evidence is insufficient to sustain the verdict. But, if the defendant 
had assigned as a cause for reversal of the judgment the insufficiency of 
the evidence to sustain the verdict, the general rule is well settled on an 
appeal from a judgment entered on a verdict that, if there is any sub- 
stantial evidence to sustain the verdict, the judgment should be affirmed. 
That rule is applicable here, and, applied, the evidence of Dr. Campbell 
is sufficient to sustain the verdict. 
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There is error assigned by reason of the court having given a certain 
instruction, and particular stress is placed on the following part of it: 

“If you find that he was impelled to an act of self-destruction by an 
insane impulse which the reason that was left in him did not enable him 
to resist, or if his reasoning powers were so far overcome by his mental 
condition that he could not exercise his reasoning faculties on the act 
which he was about to do, the company is liable.” 

Other extracts from the instruction are as follows: 

“T instruct you further, gentlemen. in connection with this matter, 
that the only defense that the defendant has interposed to the demand 
of the plaintiff is that the death of Mr. Bodman, while admitted, was not 
accidental, but was self-inflicted, and was what is ordinarily termed sui- 
cide. In this connection, you are instructed that, if you find that the de- 
ceased, Fred J. Bodman, did place himself upon the rail where the wheels 
of the train were about to pass, you must determine whether or not he 
was insane or sane at the time. If you do find that he placed himself in 
the way of the train and he was a sane man at that time. then the death 
was not accidental, and under those circumstances your verdict should 
be for the defendant. If, however, you tind that he did place himself 
in the way of the train, but he was at that time insane, and that his act 
was the mad act of a man bereft of his reason, then the death was an 
accident, and you should find for the plaintiff and against the defendant. 

“In other words, self-destruction of a sane man knowingly and deli- 
berately making way with himself is not an accident, but the self-destruc- 
tion of a man whose mind is deranged and whose reason is gone, when 
the self-destruction results from such insanity, is accidental. 

“[ instruct you further. gentlemen, that it is not every kind or de- 
gree of insanity which will so far excuse the party taking his own life as 
to make the company insuring him liable. To do that the act of self- 
destruction must have been caused by insanity, and the mind of the de- 
ceased must have been so far deranged as to make him incapable of us- 
ing rational judgment in regard to the act which he was committing.” 

The instruction is too lengthy to set out in full but sufficient has 
been above set forth to demonstrate that it was quite “comprehensive. 
We think, as a whole, it fully and fairly states the law applicable to the 
issues involved in the case. It is therefore clear to our minds that there 
was no reversible error in giving the instruction, nor was there reversible 
error in refusing to give the instruction requested by the defendant, the 
contents of which is as follows: 

“The jury are instructed that by the terms of the insurance contract 
upon which this action is based, and which is in evidence before you, it 
provided, among other things, that the defendant insurance company does 
not assume any liability for death resulting from accident occasioned by 
mental infirmity or insanity; and I instruct you that, this being a part of 
the insurance contract, it is binding upon the parties thereto, and that 
therefore in this case, if you shoud find that the deceased, Fred Bodman, 
came to his death by his own act of self-destruction, even if you should 
also find that his act in taking his own life was due to disease or mental 
or bodily infirmity or insanity or fits, yet there could be no regovery in 
this case by plaintiff, and that because of the terms of the insurance con- 
tract above mentioned. 

“T instruct you, gentlemen of the jury, that there is just one ques- 
tion for you to determine in this action, and that is: Did the deceased, 
Fred Bodman, come to his death from an act of self-destruction, or, in 
other words, did he commit suicide? If you should find that he did not 
commit suicide, then your verdict should be for the plaintiff; but, on the 
other hand, if you should find from the evidence that he did commit sui- 
cide, then the plaintiff cannot recover, and your verdict must be for the 
defendant.” 
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The court, in its general instruction, did submit to the jury the ques- 
tion of whether the insured committed suicide while sane, and gave full 
instructions covering that question. The court properly refused to give 
the remainder of the instruction for the reason that the defendant did 
not, and, further, could not, plead and prove as a defense that the act of 
suicide was committed while the insured was insane. 

We have above analyzed these questions quite fully, and have shown 
that such a condition, contained in a by-law, would be contrary to the 
laws of this state. In short, by-laws, in this class of insurance, cannot in 
this state be interposed as a defense to a liability on the policy, if they 
are against the law, and hence against public policy. They cannot be 
made a part of the policy by a provision referring to the constitution, by- 
laws, or rules of the company attempting to make the same a part of 
the policy. 

The instruction requested was coritrary to the law above mentioned, 
and hence the court did not err in refusing to give it. The instruction 
requested also related to issues not formed by the pleadings, and was 
properly denied. 

The verdict is not contrary to the evidence, and there was no error 
in the court denying defendant’s motion for a new trial. 

The order and judgment of the court appealed from are affirmed. 

Respondent is entitled to his statutory costs and disbursements on 
appeal. 


CHRISTIANSON, J. (concurring specially). This is an action upon an 
accident insurance contract. The complaint alleges: 

“(1) That he (Weber) is the duly appointed, qualified, and acting 
guardian of the estates of Fred Bodman, Estelle Bodman, Esther Bodman, 
Maxine Bodman and Myron Bodman, who are the infant children of 
Fred J. Bodman, deceased. 

(2) That during the lifetime of the said Fred J. Bodman he was 
the holder of a policy issued by the defendant which is an accident insur- 
ance corporation, in which said policy the said defendant did insure the 
said Fred J. Bodman against injury or death by violent, external. and ac- 
cidental means, and that said policy was fully paid up and in full force 
and effect upon the 12th day of May, 1919. 

“(3) That the wards of the plaintiff hereinbefore named are the 
beneficiaries named in the said policy, and are entitled to the full ben- 
efit of all the provisions thereof. 

“(4) That on the said 12th day of May, 1919, the said Fred J. Bod- 
man came to his death by external, violent, and accidental means, to wit, 
by being run over and decapitated by a railroad train. 

“(5) That the amount payable under the terms of the said policy in 
case of accidental death of the said Fred J. Bodman is the sum of $5,- 
000. 

“(6) That no part of the same has been paid to the wards of plain- 
tiffs, nor to any one authorized to receive the same in their behalf.” 

The defendant in its answer admitted the allegations of paragraphs 
1, 2, 3, 5, and 6 of the complaint. The answer also contained the follow- 
ing allegation: 

“Further answering, it alleges that the death of the said Fred J. 
Bodman was not caused by external, violent, and accidental means, but 
was caused by the willful and premeditated self-destruction of the said 
deceased with suicidal intent and was due wholly to his own acts, and 
not to the acts of any other person or agency.” 

The action was tried to a jury upon the issues framed by these 
pleadings. The jury returned a verdict in favor of the plaintiff. The 
defendant moved for a new trial on the grounds: That the verdict is 
contrary to the evidence; that the verdict is contrary to the court’s in- 


» 
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structions; that the court erred in giving, and in refusing to give, certain 
instructions to the jury. The motion for a new trial was denied, and 
the defendant has appealed to this court from the judgment and from 
the order denying a new trial. While the defendant specified, in the lan- 
guage of the statute, as grounds for a new trial, that the verdict was 
contrary to the evidence and contrary to the court's instructions, these 
grounds were apparently abandoned, and the only question presented on 
this appeal is whether the trial court erred in giving and in refusing to 
give certain instructions. The instructions given and refused upon which 
error is predicated relate to the question whether the deceased was sane 
or insane at the time of his death. The trial court instructed the jury 
thus: 

“If you find that he was impelled to the act of self-destruction by 
an insane impulse which the reason that was left in him did not enable 
him to resist, or if his reasoning.powers were so far overcome by his 
mental condition that he could not exercise his reasening faculties on 
the act which he was about to do, the company is liable.” 

* The defendant requested that the jury be instructed that by the 
terms of the insurance contract— 


“The defendant insurance company does not assume any liability for 
death resulting from accident occasioned by mental infirmity or insanity, 
* * * and that therefore in this case, if you should tind that the de- 
ceased, Fred Bodman, came to his death by his own act of self-destruc- 
tion, even if you should also find that his act in taking his own life was 
due to disease or mental or bodily infirmity or insanity or fits, yet there 
could be no recovery in this case by the plaintiff, and that because of the 
terms of the insurance contract.” 

The trial court refused to give this instruction. 

It will be noted that the requested instruction refers to, and purports 
to be based upon. certain provisions of the insurance contract involved in 
this suit. The defendant does not challenge the correctness of the rule 
announced in the instruction given by the trial court, considered as an 
abstract proposition. On the contrary, it admits on this appeal that the 
authorities sustain the rule that death from suicide is caused by acci- 
dental means within the meaning of a policy of insurance against bodily 
injuries from “external, violent, and accidental. means,” if the insured 
was at the time of the act so insane that he did not understand the na- 
ture of the act or that death would result therefrom. But appellant con- 
tends that this rule is not applicable in this case for the reason that the 
policy here involved contained a provision that “the accident department 
of the association does not assume any liability * * * if the occasion 
of the accident be * * * insanity.” Hence, in considering appellant’s 
specifications of error, the first pertinent question to determine is wheth- 
er its premise is correct, viz. whether the insurance contract in suit con- 
tains the provision defendant asserts that it contains. 

[1] It will be noted that the complaint did not purport to set out 
the policy or the terms and conditions thereof. The complaint merely 
averred that the deceased was the holder of an accident policy issued by 
the defendant whereby he was insured “against injury or death by vio- 
lent, external, and accidental means.” The only issue tendered by the 
answer was as to the character of the death. The answer alleged affirma- 
tively “that the death was not caused by external, violent, and accidental 
means, but was caused by the willful and premeditated self-destruction 
of the said deceased with suicidal intent and was due wholly to his own 
acts and not to the acts of any other person or agency.” There was not 
even an intimation in the answer that the policy contained a provision 
relieving the defendant from liability from accidents occasioned by in- 
sanity. But the defendant contends that, regardless of the issues framed 
by the pleadings, the defendant became entitled to the benefit of the pro- 
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vision in the policy and to have appropriate instructions given as regards 
thereto by reason of the evidence admitted upon the trial of the case. 

Let us see how well this contention is founded. At the commence- 
ment of the trial the parties entered into the following stipulation: 


“It is stipulated by and between the plaintiff and the defendant that 
the following facts are conceded by both sides upon the trial of this ac- 
tion. 

“I. That Fred Bodman, Estelle Bodman,. Esther Bodman, Maxine 
Bodman, and Myron Bodman are the infant children of Fred J. Bodman, 
deceased, and that Andrew Weber, the plaintiff in this action, is the duly 
appointed, qualified and acting guardian of their estates. 


“II. That the defendant, the Interstate Business Men’s Accident As- 
sociation of Des Moines, Iowa, is a corporation engaged in the business 
of insurance against accident, and that during the lifetime of Fred J. 
Bodman the defendant issued a policy, in which policy it insured the 
said Fred J. Bodman against injury or. death by violent, external, and 
accidental means, and that said policy was fully paid up and in full force 
and effect on the 12th day of May 1919. 


“ILI, That the wards of the plaintiff, hereinbefore named, are the 
beneficiaries named in the said policy, and are entitled to the full benefit 
of all of the benefits thereof. 


“TV. That the amount payable under the terms of the said policy in 
case of accidental death of the said Fred J. Bodman is the sum of $5,- 


000. 


“V. That no part of the same has been paid to the wards of the 
plaintiff, nor to any one authorized to receive the same in their behalf.” 


In presenting his case in chief the plaintiff, in addition to the fore- 
going stipulation, offered the testimony of only one witness, who testi- 
fied to the fact that the insured, Fred Bodman, came to his death on 
May 12, 1919, by being run over by a railroad train at Ashley in this 
state. No reference was made to the mental condition of the deceased. 
The first evidence adduced by the defendant consisted of certain testi- 
mony tending to lay a foundation for the introduction in evidence of the 
policy of insurance. The policy sought to be and eventually admitted in 
evidence did not purport to be the original one issued to the deceased, 
but purported to be merely a copy. Defendant’s counsel spent much time 
and adduced considerable testimony for the purpose of laying a founda- 
tion for the admission of the copy in lieu of the original, and there was 
and is the gravest doubt if in fact a sufficient foundation was laid to jus- 
tify the admission of the copy. At all events the question which must 
have been uppermost in the mind of the trial judge at the time was 
whether a sufficient foundation had been laid to admit the proffered ex- 
hibit at all. The face of the policy received in evidence was as follows: 


“Number 66707. Not Exceeding $5,000.00. 
“Certificate of Membership. 
“Interstate Business Men’s Accident Association of Des Moines, Iowa. 


“This certifies that Fred J. Bodman is a member of the Interstate 
3usiness Men’s Accident Association, and is entitled to such benefits as 
may be provided in and by the articles of incorporation and by-law of 
said association in force and effect at the time the accident occurs from 
which a claim for benefits arises, and by the acceptance of this certifi- 
cate he agrees to the several provisions and conditions of the said arti- 
cles. of incorporation and by-laws as from time to time they may be 
amended or changed. 

“In witness whereof the said Interstate Business Men’s Accident 
Association at its home office in Des Moines, Iowa, has caused this cer- 
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tificate to be signed by its president and secretary, and its corporate seal 
to be hereunto affixed this 11th day of December, A. D. 1913. 
“Ernest M. Brown, 
“Secy. & Treas. 
“G. S. Gilbertson. 
“President. 
“C. P. W. Registered.” 


On the back of the certificate is the following heading in large type, 
Viz. : 

“The following is a synopsis of the provisions of the articles of in- 
corporation and by-laws now in force and effect. The right of any mem- 
ber to claim benefits or indemnity will be determined by the provisions 
of the articles of incorporation and the by-laws in force at the time the 
accident happens out of which any claim arises.” 

Immediately following this heading is what purports to be a syn- 
opsis of the provisions of the articles of incorporation and by-laws in 
force at the time the certificate was issued. Among other things stated 
therein is the following: 

“The accident department of the association does not assume any 
liability * * * if the occasion of the accident be * * insanity.” 

Immediately following the synopsis of the articles of incorporation 
and by-laws, at the bottom of the page, is the followingyalso, printed 
in large type: 

“A printed copy of the articles of incorporation and of the by-laws 
is inclosed with this certificate. The member should read the same care- 
fully and inform himself of the rights and duties of membership. This 
duty you owe to yourself and the association.” 

The certificate of insurance also contains a copy of the application. 
The original application was also offered in evidence. In the application 
no reference is made to the fact that the association is not liable “if 
the occasion of the accident be * * suicide.” In fact. no refer- 
ence is made to the question of limitation of liability. The application. 
however, contains this declaration on the part of the applicant: 

“T hereby agree that I will accept the certificate of membership 
which may be issued to me subject to all the provisions, conditions, and 
limitations contained in the articles of incorporation and by-laws of said 
association, as the same now are or as they may be legally amended or 
changed, and I agree to comply with all the provisions thereof.” 

It will be noted that the certificate of membership states that the as- 
sured— 

“is entitled to such benefits as may be provided in and by the articles of 
incorporation and by-laws of said association in force and effect at the 
time the accident occurs from which a claim for benefits arises.” 

These statements speak for themselves. The certificate of member- 
ship by its express terms did not purport to be the whole contract. It 
specifically referred to the articles of incorporation and the by-laws as 
establishing the essential elements of the contract. When the contest was 
raging, during the trial of the cause, as to whether the certificate should 
be admitted, the trial judge by a mere inspection of the certificate was 
advised that the benefits conferred upon the assured were those provided 
in the articles of incorporation and by-laws of the association in effect 
at the time the accident occurred. This necessarily inferred that what- 
ever limitations there were as to liability were also specified in such 
articles and by-laws. It was necessary that the certificate of member- 
ship be introduced as a foundation for the admission of the articles of 
incorporation and by-laws. But there is no good reason why the trial 
court should have believed that the defendant, when it offered the cer- 
tificate in evidence also, thereby sought to prove the contents of the arti- 
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cles of incorporation and by-laws. Manifestly the articles of incorpora- 
tion must have been a matter of public record in the state where the 
association was incorporated; and it is a matter of common knowledge 
that the by-laws of a corperation are generally entered in some appro- 
priate record of the corporation. Not only is it presumed that the ordi- 
nary course of business has been followed, but the very “synopsis” which 
defendant asserts constitutes evidence of the articles of incorporation and 
by-laws shows that it is not a copy thereof, but is merely a statement 
of conclusions as to the contents and effect of the articles and by-laws. 
It also shows that the articles of incorporation and by-laws are not con- 
tained in or in any manner made part of the certificate of insurance. 
but are extraneous thereto and were set forth in some other document 
inclosed therewith. It was deemed necessary to conclude the so-called 
“synopsis” by stating in large type that “the member should read the in- 
closed copy of the articles of incorporation and of the by-laws care- 
fully and inform himself of the rights and duties of membership” in the 
association. This was urged upon him as a duty which he owed to him- 
self and to the association. Of course, if the “synopsis” had been a copy 
or even a complete statement of the contents of the articles of incor- 
poration and of the by-laws, this statement and caution would hardly 
have been necessary. 

In the circumstances, how can it be said that the trial court erred 
in not considering the articles of incorporation and the by-laws of the 
defendant corporation in the instructions to the jury? How can it be 
said that the trial court in admitting the certificate of insurance must. 
for the purposes of the submission of the case to the jury, be deemed 
to have admitted the certificate, among others, for the purpose of prov- 
ing the articles of incorporation and the by-laws? There is nothing ob- 
scure about the rules of evidence relating to the mode of proving the 
contents of the articles of incorporation and the by-laws of a corporation. 
Aside from the applicable statutory provisions, the various legal treatises 
deal fully with the subject. See 3 Ency. Evidence, 657; Jones’ Commen- 
taries on Evidence. §§ 200a, 522; Bacon, Life & Accident Insurance (4th 
Ed.) § 103; Fletcher's Ency. of Corporations, § 488. See, also, sections 
7909, 7919, subd. 7, C. L. 1913. 


In the case at bar the defendant was permitted to introduce the cer- 
tificate of insurance in evidence. This constituted an essential founda- 
tion for the introduction of proof as to the contents of the articles of in- 
corporation and of the by-laws. Whether defendant had or desired to 
present such proof was a matter for it to determine. It failed to pres- 
ent such proof. As the trial court said in a memorandum opinion filed 
with the order denying a new trial in this case: 


“As the matter now stands, there is no proof of the existence or 
contents of the by-laws.” 


This, in my opinion, correctly states the condition as it existed at 
the time when the trial court instructed the jury; and, of course, the 
instruetions given were properly limited to the issues raised by the 
pleadings and the proof. As already stated under the pleadings, only one 
issue was presented, namely. whether the death of the insured was oc- 
casioned by accidental means, or whether such death was occasioned by 
“the willful and premeditated self-destruction of the said deceased with 
suicidal intent.” Upon this issue the court had before it the policy of 
insurance, which specifically referred to the articles of incorporation and 
the by-laws of the corporation for the other elements ef the contract. 
No attempt was made to prove the contents of such articles or by-laws. 
There was, however, not only the admission in the defendant’s answer, 
but the stipulation made at the commencement of the trial that “during 
the lifetime of Fred J. Bodman, the defendant issued a policy in which 
policy it insured the said Fred J. Bodman against injury or death by 
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violent, external, and accidental means.” So, leaving wholly on one side 
the question of the sufficiency of defendant’s pleading to raise the issue 
of its limited liability. it seems clear to me that the trial court commit- 
ted no error in giving the instruction which it gave and in refusing to 
give the instruction which defendant requested. The instruction which 
it gave is concededly correct in the absence of evidence on the part of 
the defendant showing that its liability was limited by virtue of provi- 
sions in its articles of incorporation or by-laws. The instruction which 
defendant requested purported to be based upon, and asked that there be 
submitted to the jury for consideration, provisions of the by-laws of the 
defendant corporation which were not in evidence. In other words, the 
trial court did what the law required it to do—instructed upon the issues 
which were properly raised by the pleadings and the proof, and refused 
to instruct with respect to matters for which there was no basis either 
in the pleadings or in the proof. 

[ concur in an affirmance of the judgment and the order appealed 
from. My reasons for doing so are those set forth above. I express 
no opinion upon any question except those discussed by me in this opin- 
ion. 

3ronson and Birdzell, JJ., concur. 


Ropinson, C. J. I dissent. In this case there has not been a fair 
trial on the merits. There is a question as to whether or not the insur- 
ance policy is in evidence. The pleadings are dead wrong. There should 
be a new trial on amended pleadings and a judgment based on real facts, 
and not on fine-spun theories. This court should see that the legal 
procedure is not made a game of skill and chance, and that a decision 
for $5,000 does not turn on the skill or adroitness of counsel in the mak- 
ing of stipulations or in anything they may do or leave undone. 


RORABAUGH vy. GREAT EASTERN CASUALTY CO. (No. 16366.) 
(Supreme Court of Washington. Sept. 8, 1921.) 
200 Pacific Reporter, 587. 


3. INSURANCE — EVIDENCE AS TO CAUSE OF DEATH HELD 

SUFFICIENT TO AUTHORIZE SUBMISSION TO JURY. 

In an action on an accident insurance policy, testimony of a number 
of witnesses that the immediate cause of death of the insured was blood 
poisoning, caused by a cut on the finger, and that such cut and its inocu- 
lation were simultaneous, was sufficient to justify the case being sent to 
the jury, the direct cause of death within the terms of the policy being 
the injury to the finger. 

(For other cases, see Insurance. Dec. Dig. § 668[11].) 


4. INSURANCE — BENEFICIARY MAY RECOVER FOR DEATH 
OF INSURED BY BLOOD POISONING RESULTING FROM 
ACCIDENTAL WOUND. 

Under a policy insuring against all the effects of bodily injury caused 
by external. violent, and accidental means, and not, wholly or in part, 
directly or indirectly, by any disease, defect, or infirmity, the beneficiary 
may recover for the death of the insured caused by septicemia resulting 
from the inoculation or infection of an accidental wound to his finger, 
such wound being the primary cause of death. 


(For other cases, see Insurance, Dec. Dig. § 455.) 
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5. INSURANCE — BENEFICIARY HELD ENTITLED TO FULL 
AMOUNT OF POLICY DESPITE PROVISION LIMITING 
LIABILITY FOR DEATH FROM BLOOD POISONING. 


Under a policy insuring against bodily injury caused directly, solely 
and independently of all other causes, by external, violent, and accident- 
al means, the beneficiary may recover the full ifidemnity for the death 
of the insured caused by blood poisoning resulting from the infection of 
an accidental wound to a finger, despite a provision of the policy that, 
in the event of death resulting from blood poisoning or septicemia, the 
company’s liability should be limited to one month’s indemnity, such pro- 
vision having reference solely to death resulting from such causes, 
whereas insured’s death was the direct result of the injury to his finger, 
and not of blood poisoning disconnected with such injury, the policy 
being so construed as to harmonize all its provisions. 


(For other cases, see Insurance, Dec. Dig. § 529.) 


6. INSURANCE—CONTINUOUS “DISABILITY” FROM DATE OF 
ACCIDENT WHERE INSURED BECAME SICK FROM BLOOD 
POISONING 12 HOURS AFTER ACCIDENTALLY CUTTING 
FINGER. 

Where an insured within 12 hours after accidentally ‘cutting his fin- 
ger became sick with blood poisoning, and on the third day took to his 
bed, which he never left, there was a disability within the meaning of a 
policy insuring against bodily injury caused by external, violent, and ac- 
cidental means “which shall from the date of the accident result in con- 
tinuous disability,” the policy not meaning that there must be a dis- 
ability from the very moment of the injury, that being impossible in 
case of blood poisoning. 

(For other cases, see Insurance, Dec. Dig. § 467.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Disability.) 


Department 1. 

Appeal from Superior Court, King County; Calvin S. Hall, Judge. 

Action by J. Ethel Rorabaugh against the Great Eastern Casualty 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 


Roberts & Skeel and J.-J. Geary, all of Seattle, for appellant. 
Jones, Riddell & Brackett, of Seattle, for respondent. 


Brinces, J. This action was for recovery upon an accident and sick- 
ness indemnity policy, issued by the defendant to Clyde Roy Rorabaugh, 
the plaintiff being the beneficiary therein named. The facts are not great- 
ly in dispute, and are as follows: The insured was a practising physician 
and surgeon in the city of Seattle. On the 5th day cf April, 1919, he 
performed a surgical operation on one of his patients. On the after- 
noon of the 6th he examined and dressed the wound resulting from the 
operation. Within a very few hours thereafter, while moving an old 
and rusty bed spring, he slightly cut one of the fingers of his right hand 
by coming in contact with the end of one of the wires. During the fol- 
lowing day, to wit, the 7th, he complained of net being well, and of 
having considerable pain in his right arm. His condition: continued to 
grow worse, until on the 9th he was required to take to his bed, where 
he remained until his death about a week afterwards. He died of septi- 
cemia, or blood poisoning. Prior to the cutting or scratching of his fin- 
ger, he was in the best of health. The testimony of the experts and 
others was strongly to the effect that the inoculation of his finger with 
the germs which caused the blood poisoning was coincident with the cut- 
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ting of the finger, and the jury returned a special verdict, so finding. It 
also returned a general verdict for the plaintiff in the sum of $1,560, be- 
ing the amount sued for. In its answer the defendant tendered the sum 
of $120 in full of its liability. It has appealed from the judgment en- 
tered on the verdict. 

{1] The matter fifst to be discussed is concerning the introduction 
of certain testimony. Complaint is made that one witness was allowed 
to testify that— 

“T asked him (the insured) what was the trouble, and he held up 
his finger and said, ‘That scratch I got on that old spring.’ ” 

We need not discuss this point further than to say that in no event 
could the defendant have been prejudiced by the receipt of this testi- 
mony, because all the tstimony in the case shows that he was sick, and 
that he had received that scratch mentioned. 

Complaint is made that another witness was permitted to testify 
that the deceased said, “there is a bunch under my arm as big as an egg, 
and it is all swelled,” etc. This objection may be disposed of for the 
reasons above given. 

[2] Error is claimed concerning the admission of portions of the 
testimony of Dr. Rickards. The appellant did not object to any ques- 
tions which brought forth the testimony of which complaint is made, 
nor did it move to strike such testimony. The necessary result is that 
it is in no position to now complain. 

[3] The appellant also contends that there was not sufficient testi- 
mony concerning the cause of the death of the insured to justify the 
case being sent to the jury. We are unable to see upon what ground this 
contention can stand. A reading of the testimony shows that a number of 
witnesses testified that the immediate cause of death was blood poisoning 
and the immediate cause of the blood poisoning was the cut on the finger, 
and that the cuttting of the finger and its inoculation were simultaneous. 
Under the evidence the direct cause of death (within the terms of the 
policy) was the injury to the finger. Day v. Great Eastern Ins. Co., 
104 Wash. 575, 177 Pac. 650; Ballagh v. Interstate Business Men’s Ass’n, 
176 lowa, 110, 155 N. W. 241, 157 N. W. 726, L. R. A. 1917A. 1050; 
Omberg v. Association, 101 Ky. 303, 40 S. W. 909, 72 Am. St. Rep. 413; 
Western Ass'n v. Smith, 85 Fed. 401, 29 C. C. A. 223, 40 L. R. A. 653; 
Cary v. Ins. Co., 127 Wis. 67, 106 N. W. 1055, 5 L. R. A. (N. S.) 926, 
115 Am. St. Rep. 997, 7 Ann. Cas. 484; Freeman v. Ass'n, 156 Mass. 
357, 30 N. E. 1013, 17 L. R. A. 753; Thornton v. Travelers’ Ins. Co., 
116 Ga. 121, 42 S. E. 287, 94 Am. St. Rep. 125; Garvey v. Phoenix, etc, 
Co., 123 App. Div. 106, 108 N. Y. Supp. 186. 


[4] The more important contention of the appellant is that. if it be 
conceded that the insured’s death resulted exactly as respondent contends, 
still, under the terms of the policy, she is not entitled to recover any 
amount in excess of the amount tendered, to wit, $120. This argument 
requires a somewhat careful analysis of the policy. Its first clause states 
that it is an— 

“accident and sickness policy, providing indemnity for loss of life, limb, 
limbs, sight or time by accidental means, and for loss of time by sick- 
ness— to the extent herein provided.” 

The policy then proceeds to state that it insures— 

“Clyde Roy Rorabaugh, by occupation physician and surgeon, subject to 
all the agreements and limitations hereinafter contained, * * * against 
all the effects of bodily injury, caused directly, solely. and independently 
of all other causes by external, violent, and accidental means, which bod- 
ily injuries or their effects shall not be caused wholly or in part, directly 
or indirectly, by any disease, defect or infirmity, and which shall from 
the date of the accident result in continuous disability; and also against 
the effects of sickness, as follows. * * *” 
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The policy is thereafter divided into two main heads as follows: 
“Accident Indemnities” and “Sickness Indemnities.” Section 1 under “Ac- 
cidental Indemnities” provides that— 

“If any loss specified in this section shall result solely and exclusive- 
ly from such injury within three months from the date of the accident, 
the company shall be liable only for such loss, and will pay for loss of 
life, $1,200” and shall pay certain certain stated sums for other desig- 
nated losses, such as the loss of both hands or both feet, etc. 

Section 2 is also under the same heading of “Accident Indemnities” 
and provides in part that— 

“If such injury shall not result in any of the losses above specified, 
but shall from the date of the accident disable and prevent the insured 
from performing every duty pertaining to any and every kind of busi- 
ness or occupation and be regularly attended by a licensed physician, the 
company will pay for the period of such total disability, no exceeding 
thirty-six consecutive months, indemnity at the rate per month of $120.” 

Section 4 under the heading of “Accident Indemnities” provides for 
certain accumulations which, under the facts of this case, would raise 
the amount entitled to be recovered by respondent, if her theory of the 
case be adopted, from $1,200 to $1,560, the amount sued for. If there 
were nothing else in the policy pertinent to this case it is perfectly clear 
that the respondent was entitled to recover the full amount sued for, 
and that her judgment should be affirmed, because the testimony clearly 
shows ‘that the death of the insured was caused “‘directly, solely, and in- 
dependently of all other causes by external, violent, and accidental means” 
and was not caused “wholly or in part, directly or indirectly, by any 
disease, defect or infirmity,” and because the jury affirmatively found 
that the deceased “suffered an accidental wound to his finger, and that 
coincident with such accidental injury, the wound was inoculated or in- 
fected with septicemia, causing his death.” See authorities previously 
cited. In the case of Day v. Great Eastern Ins. Co., supra, we said: 

“We think it is plain from the evidence that the bruise was the pri- 
mary cause of death; it developed into a carbuncle and an infection 
which caused the death. We find no evidence to indicate that deceased 
was afflicted with diabetes prior to the injury, and there is no evidence 
to show that the symptoms of diabetes were not caused by the infection. 
It is more probable that the symptoms of diabetes were caused by the 
injury, than that death resulted from diabetes or other diseases.” 

In that case we adopted and quoted from the case of White v. 
Standard Life & Acc. Ins. Co., 95 Minn. 77, 103 N. W. 735, 5 Ann. Cas. 
83, the following : 

“The concensus of judicial opinion is that, subject to the exceptions 
contained in the policies, if the injury is the proximate cause of death, 
the company is liablee, but, if an injury and an existing bodily disease 
or infirmity concur and co-operate to that end, no liability exists. If, 
however, the injury be the cause of the infirmity or disease—if the dis- 
ease results and springs from the injury—the company is liable, though 
both co-operate in causing death, * * *” 

[5] But appellant strongly relies upon section 10 of the policy, and 
claims that it is a limitation upon those portions of the policy which we 
have already quoted, and that by virtue of such limitations the respond- 
ent is entitled to recover only $120. Section 10 is denominated “Special 
Provisions,” and provides that— 

“In the event of death * * * resulting from the following causes. 
the company’s liability shall be one month’s indemnity as provided in 
sections 2 and 5 of this policy. * * * Injuries intentionally inflicted 
upon the insured by any other person; unnecessary exposure to danger, 
riot, strike or evading arrest; gas vapor or poison; contact with poison- 
ous substances, blood poisoning, or septicemia, * * * or due partly 
to injury and partly to disease or bodily infirmity. * * *” 

55 Vol. VIII—Comp. 
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It is our opinion that section 10 has reference solely to death result- 
ing from the causes therein mentioned, including “blood poisoning or 
septicemia, and does not apply to an injury” caused directly, solely, and 
independently of all other causes by external, violent, and accidental 
means. * * *” Here the death was the direct result of the injury to 
the insured’s finger, and not the direct result of blood poisoning. If 
the insured’s death had been the direct result of blood poisoning, which 
was not in anywise connected with an injury caused by “external, vio- 
lent, and accidental means” then the contentions of the appellant would 
probably be correct. The quoted portien of section 10 has to do only 
with indemnity concerning loss of time, and is not consistent with the 
indemnity to be paid in the event of death directly resulting from exter- 
nal, violent, and accidental means. To give section 10 the construction 
desired by the appellant would be in part to nullify section 1 of the pol- 
icy; the construction which we have given it makes it harmonize with 
all the provisions of the policy. 

The appellant strongly relies on the case of Anderson v. Great Eas- 
tern Casualty Co., 51 Utah, 78, 168 Pac. 966, L. R. A. 1918B, 1194. It 
will be observed that the defendant in that case is the defendant in this. 
Most of the provisions of the policy involved there were in substance 
the same as the one involved here. In that case the assured accidentally 
injured her ankle, and thereafter died of blood poisoning, the blood 
poisoning being the result of the injury. The court in substance adopted 
the contentions of appellant here, but based its decision upon a provi- 
sion in the policy reading as follows: 

‘Any loss resulting wholly or in part, directly or indirectly, from 
sunstroke, freezing, carbuncles, boils, felons, abscesses, ulcers, blood 
poisoning or septicemia * * * shall be considered as resulting from 
sickness and covered only under section 5 of this policy, the original 
causes thereof notwithstanding.” 

It will be noted that the provisions of that policy are very different, 
indeed, from the provisions of section 10 of this policy, because there it 
was expressly provided that loss from blood poisoning or septicemia, or 
any of the other ailments therein mentioned, should be considered— 

“as resulting from sickness and covered only under section 5 of this pol- 
icy, the original cause thereof notwithstanding.” 

There is no such provision in the policy in this case. Besides, that 
case was so decided by a bare majority of the court. While no cases 
have been cited to us, nor have we found any, where the policy contained 
the exact provisions found in section 10 of the policy involved here, the 
following cases are in point and controlling: Berry v. United Comm. 
Trav., etc., 172 Iowa, 429, 154 N. W. 598, L. R. A. 1916B, 617 and note 
Ann. Cas. 1918A, 706; Thornton v. Travelers’ Ins. Co., 116 Ga. 121, 42 
S. E. 287, 94 Am. St. Rep. 99; Travelers’ Ins. Co. v. Murray, 16 Colo. 
296, 26 Pac. 774, 25 Am. St. Rep. 267; Garvey v. Phoenix Pref. Acci- 
dent Ins. Co., supra; Ballagh v. Interstate Business Men’s Ass'n, supra; 
Schwindermann v. Great Eastern Gas. Co., 38 N. D. 584, 165 N. W. 982. 
In the case last cited the policy provided that— 

“This insurance does not cover * * * loss * * * from inju- 
ries, fatal or otherwise, resulting wholly or in part. directly or indirectly, 
from, or wholly or in consequence of, * * * hernia. * * *” 

The plaintiff received a hernia as a result of a fall, and the hernia 
caused him loss of time. The defendant contended that under the above- 
quoted clause plaintiff could not recover. The court said: 

“It is not stated, and consequently cannot be assumed to have meant, 
that the insurance was not to cover an injury from which hernia re- 
sulted. In other words, under the language of the policy, where hernia 
is the cause, the insurance is not applicable, but where something else is 
the cause, and hernia the result, the limitation does not apply.” 





A.&H.]  Rorabaugh v. Great Eastern Casualty Co. 615 


[6] Appellant also seems to lay some stress upon that portion of the 
policy which provides insurance against bodily injury caused by exter- 
nal, violent, and accidental means, “and which shall from the date of 
the accident result in continuous disability.” The policy evidently does 
not mean that there must be a disability from the very moment of in- 
jury, because in an injury of the character here involved that would be 
impossible. But there was in this case a disability within the fair mean- 
ing and construction of the quoted words. The testimony shows that 
within 12 hours after the cutting of the finger the insured became sick, 
and that on the third day after his injury he took to his bed, which he 
never left. 

It is our opinion that the judgment should be affirmed. It is so or- 
dered. 

Parker, C. J., and Fullerton and Holcomb, JJ., concur. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


MOBLAD v. WESTERN INDEMNITY CO. OF DALLAS, TEX. 
(Civ. 3797.) 


(District Court of Appeal, First District, Division 2, California. July 
28, 1921. Hearing Denied by Supreme Court Sept. 26, 1921.) 


200 Pacific Reporter, 750. 


INSURANCE — DAMAGE TO AUTOMOBILE ROLLING DOWN 
EMBANKMENT AFTER OVERTURNING HELD NOT 
“CAUSED SOLELY BY COLLISION WITH ANOTHER OB- 
JeCT.” 

Where edge of roadway on which automobile had been swerved to 
avoid collision gave way, causing automobile to overturn and roll down 
mountain side, the damage to automobile from contact with the ground 
and objects thereon while rolling was not “caused solely by collision 
with another object,” within automobile policy. 

(For other cases, see Insurance, Dec. Dig. § 424.) 


Appeal from Superior Court, City and County of San Francisco; 
George H. Cabaniss, Judge. 

Action by Emma C. Moblad against the Western Indemnity Com- 
pany of Dallas, Tex. Judgment for defendant, and plaintiff appeals. 
Affirmed. 


Henry A. Jacobs and G. B. Blanckenburg, both of San Francisco, 
for appellant. 
Eugene F. Conlin, of San Francisco, for respsondent. 


Lancpon, P. J. The only question presented upon this appeal is as 
to the construction of the following clause of a policy of insurance: 

“In consideration of an additional premium of $50, this policy is 
hereby extended to indemnify the assured against loss or damage to 
any automebile described in the schedule of statements, including ope- 
rating equipment while attached thereto, if caused solely by collision with 
another object. while such automobile is used as described in said sched- 
me Fore 

The plaintiff and appellant was the owner of the automobile covered 
by said policy of insurance. The automobile was damaged as the re- 
sult of an accident. The question presented is: Was said damage 
caused solely by collision with another object within the meaning of the 
clause above quoted? 

The facts with reference to the accident were found by the trial 
court to be: 

“While plaintiff's automobile was being driven by a person over the 
age of 21 years, along the Sky-line boulevard, in Redwood canyon, 
Alameda county, Cal., on the said 13th day of October, 1918. the driver 
of said automobile, to avoid striking another automobile, swerved to the 
outer edge of the roadway, and said roadway gave way, causing said 
automobile to run down an embankment, and, after leaving said road 
way, to overturn, and roll down the side of a mountain; that plaintiff's 
said automobile did not strike or collide with any object upon the said 
roadway, nor did said automobile strike or collide with any object upon 
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the said embankment or mountain side prior to the time said automobile 
overturned; that after overturning, said automobile rolled down the side 
of said mountain, and, in so rolling, came in contact with the ground, 
and such objects as lay thereon; that none of the objects with which 
said automobile came in contact caused said automobile to leave the 
roadway or to go down said embankment, or caused said automobile to 
overturn and that said automobile did not in leaving said roadway, or 
in overturning and rolling down said mountain side, collide with or hit 
any tree or fence, but that said automobile, upon overturning, and in the 
course of rolling down said mountain side, came in contact with the 
ground along said mountain side, and at the bottom of the canyon, and 
brush and shrubbery, and other objects on the ground upon said moun- 
tain side and bottom of canyon.” 

These findings are sustained by the testimony of plaintiff's own wit- 
nesses, and from them the trial court concluded that the damage to the 
automobile was not caused “solely by collision with another object.” 

We are cited to no case in this state where the facts are similar to 
the facts of the present case, but our attention has been called to the 
recent case*S: Bell v. American Ins. Co. (Wis.) 181 N. W. 733. There 
the plaintiff while operating and endeavoring to turn his car, backed 
upon some soft ground, and the automobile gradually settled into the 
ground and tipped over. An action was brought to recover damages for 
injury resulting to the automobile by its coming into contact with the 
ground at the time of the upset. Plaintiff's claim arose out of a policy 
which insured him against damage resulting to his automobile “by being 
in accidental collision with any other automobile, vehicle er object.” 


The court said: 


“While it is true that insurance contracts should be construed most 
strongly against the insurer, * * * yet they are subject to the same 
rules of construction applied to the language of any other contract. It 
is a fundamental rule that the language of a contract is to be accorded 
its popular and usual significance. It is not permissible to impute an un- 
usual meaning to language used in a contract of insurance any more than 
to the language of any other contract. The incident causing the damage 
to the automobile here in question is spoken of in common parlance as 
an upset or tip-over. If it were the purpose to insure against damage 
resulting from such an accident, why should not such words, or words 
of similar import, have been used? We cannot presume that the parties 
to the contract intended that an upset should be construed as a collision 
in the absence of a closer association of the two incidents in popular 
understanding.” 


See, also, Stuht v. U. S. Fidelity & Guar. Co., 89 Wash. 93, 154 Pac. 
137; Wettengel v. U. S. Lloyds. 157 Wis. 433, 147 N. W. 360, Ann. Cas. 
1915A, 626. 

In the instant case, the damage to plaintiff's car was caused proxi- 
mately by its turning over on the edge of the road. Its subsequent re- 
volutions and consequent damage were but the operation of physical laws 
set in motion when it turned over on the edge of the road. The proxi- 
mate and only cause of the accident was not a collision, but the upset- 
ting of the automobile. 


The judgment is affirmed. 


We concur: Nourse, J.; Sturtervant, J. 
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VAN KEUREN v. TRAVELERS’ INDEMNITY CO. (No. 11882.) 
(Court of Appeals of Georgia, Division No. 2. Aug. 31, 1921.) 
108 Southeastern Reporter, 310. 


(Syllabus by the Court.) 

1. INSURANCE — AGAINST ROBBERY HELD NOT TO COVER 
TAKING IN CLERK’S PRESENCE, UNLESS HE HAD AC- 
TUAL KNOWLEDGE OF TAKING; “FELONIOUS TAKING.” 
Where a contract of insurance insures the proprietor of a jewelry 

store against robbery committed on his premises, which robbery is de- 

fined in the policy as “an overt felonious act. committed in the presence 
of a custodian and of which he was actually cognizant,” a felonious tak- 
ing or conversion by a customer of a diamond ring on the premises of 
the insured, even though done in the presence of the clerk.,pr custodian, 
as contemplated in the policy. is not such a felonious taki.g as is insured 
against by the policy, unless the clerk having the ring in custody had 
actual knowledge of its felonious taking or conversion. 

(lor other cases, see Insurance, Dec. Dig. § 425.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Steal.) 


2. INSURANCE—PETITION IN ACTION ON POLICY INSURING 
AGAINST ROBBERY CONSTRUED AS ALLEGING CLERK 
WAS COGNIZANT OF TAKING; “ACTUALLY COGNIZANT.” 
In a suit by the insured against the insurer to recover for a loss 

covered by the above-recited clause in the policy, an allegation in the 

petition that, after the clerk or custodian had placed a tray containing 
rings upon the counter, the customer extracted from the tray a diamond 
ring of a certain value and then hurriedly left the petitioner's store be- 
fore he could be apprehended or detained by the petitioner’s employees, 
and where the petition further alleges that such taking was “a robbery 
of jewelry from petitioner as covered and included in the terms of said 
policy,” the petition will be construed as alleging that the clerk was 

“actually cognizant” of such felonious taking. The general demurrer to 

the petition was therefore improperly sustained. 


(For other cases, see Insurance, Dec. Dig. § 635.) 





Error from Superior Court, Chatham County; P. W. Meldrim, 
Judge. 


Action by R. Van Keuren against the Travelers’ Indemnity Com- 
pany. Judgment for defendant, and plaintiff brings error. Reversed. 


Oliver & Oliver. of Savannah, for plaintiff in error. 
Lawrence & Abrahams, of Savannah, for defendant in error. 


STEPHENS, J. Judgment reversed. 


Jenkins, P. J., and Hill, J., concur. 
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BARBER ASPHALT PAVING CO. v. POE et at. (No. 78.) 
(Court of Appeals of Maryland. June 29, 1921.) 
115 Atlantic Reporter 24. 


1, INSURANCE — PRINCIPAL CAN RECOVER FROM SURETY’S 

RECEIVERS COST OF NEW SURETY BONDS ONLY. 

Where a street paving contractor’s surety, though in the hands of re- 
ceivers, had not been declared insolvent, such contractor on executing new 
surety bonds in another company at the city’s request, could not recover 
from the receivers the total unearned premiums on the old bonds from 
the date of the receivership, in the absence of evidence of any default 
thereon or of the surety’s inability to pay in case of such default, but the 
new bonds having been substituted with the consent of the court and re- 
ceivers with the understanding that by their execution the company and 
its receivers were released from further liability, the contractor could re- 
cover the amount paid for the new bonds. 


(For other cases, see Insurance, Dec. Dig. § 43.) 


Appeal from Circuit Court of Baltimoree City; Chas. W. Heuisler, 
Judge. 

Claim by the Barber Asphalt Paving Company against one Poe and 
others, receivers, United Surety Company. From a decretal order sus- 
taining the auditor’s disallowance of the claim, claimant appeals . Reversed 
in part. 


Argued before, Boyd, C. J., and Briscoe, Thomas, Pattison, Urner 
Stockbridge, Adkins, and Offutt, JJ. 


L. B. Keene Claggett, of Baltimore (Bartlett, Poe & Claggett, of Bal- 
timore, on the brief), for appellant Barber Asphalt Paving Co. 

Frank B. Ober, of Baltimore (Janney, Stuart & Ober, of Baltimore, on 
the brief), for apnellees. 


ROLLINS v. BAY VIEW AUTO PARTS CO. 
(Supreme Judicial Court of Massachusetts. Essex. Sept. 16, 1921.) 
132 Northeastern Reporter 177. 


1. INSURANCE—-RIGHT OF LIABILITY INSURER TO DEFEND 
SUITS NOT DEPENDENT ON ASSENT OR RATIFICATION 
BY INSURED. 

Where a liability policy expressly imposed on insurer the duty and 
conferred the authority of defending actions against insured, the exercise 
of this power was not dependent on insured’s further assent or ratifica- 
tion, and a finding that insurer’s attorneys were not authorized to appear 
for the defendant, and that their appearance was not ratified by it, was not 
decisive, when based on evidence outside the policy. 

(For other cases, see Insurance, Dec. Dig. § 514%, New, vol. 11A 
Key-No. Series.) 
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2. INSURANCE — FAILURE OF LIABILITY INSURER TO DE- 
FEND ACTION UNTIL AFTER VACATION OF JUDGMENT 
HELD NOT TO ESTOP IT AS AGAINST PLAINTIFF, 


In an action for personal injuries, the failure of a company insuring 
defendant against liability to exercise its right to defend the action until 
after judgment had been rendered and vacated and the verdict set aside, 
did not, as against plaintiff, estop it from exercising its power to defend 
the action, where he had not been induced by its conduct to do something 
different from what otherwise would have been done, and had not been 
harmed, as it owed him no duty to defend the action. 

(For other cases, see Insurance, Dec. Dig. § 514%, New, vol. 11A 
Key-No. Series.) 


3. INSURANCE — INSURER. HELD NOT ESTOPPED BY CON- 

DUCT FROM DEFENDING SUIT AGAINST INSURED. 

That a company insuring against liability for personal injuries attempt- 
ed to cancel a policy and disclaimed liability on a claim on which suit was 
brought did not estop it from assuming defense of the action at a later 
stage, where insured had not been misled to his harm, and the circumstance 
that the case had gone to judgment did not prevent it from asserting what 
rights then remained in it. 

(For other cases, see Insurance, Dec. Dig. § 514%, New, vol. 11A 
Key-No. Series.) 


4. INSURANCE—LIABILITY INSURER, UNDERTAKING DE- 
FENSE AFTER VACATION OF JUDGMENT, BOUND TO 
TAKE LITIGATION AS IT FINDS IT. 

Where an insurer against liability disclaimed liability and declined to 
defend an action against insured until after judgment had been rendered 
and vacated, it must take the litigation as it is, and has no right to attack 
the action of the court in vacating the judgment, except for causes which 
might have been open to it if it had been heard originally on the petition 
to vacate. 

(For other cases, see Insurance, Dec. Dig. § 514%, New, vol. 11A 
Key-No. Series.) 


Exceptions from Superior Court, Essex County; J. F. Quinn, Judge. 

Action by James H. Rollins against the Bay View Auto Parts Com- 
pany. The court found for plaintiff, and the Standard Accident Insur- 
ance Company brings exceptions in defendant’s name. Exceptions over- 
ruled. 


The action was twice trieed. On the first trial, a general verdict was 
returned for plaintiff on both counts. and judgment was entered on the 
verdict. Plaintiff thereafter petitioned for vacation of the judgment on 
the ground that his rights were prejudiced by the return of a general ver- 
dict on the two counts. The insurer had previously disclaimed liability 
and declined to defend the action, but after the vacation of the judgment 
moved to set aside the order for vacation and thereafter contested plain- 
tiff’s contentions. 


Henry R. Mayo, of Lynn, for plaintiff. 
Hurlburt, Jones & Hall, Albert W. Rockwood, and Roger Clapp, all 
of Boston, for Standard Acc. Ins, Co. 


Rucc, C. J. This is an action of tort to recover compensation for per- 
sonal injuries alleged to have been sustained by the plaintiff through the 
negligence of an agent of the defendant acting within the scope of his 
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agency. The Standard Accident Insurance Company issued a policy of 
insurance which, it was contended by the defendant, protected it against 
loss resulting from such an action as that brought by the plaintiff. The 
defendant undertook to conform to the conditions of that policy in order 
to fix liability on the insurance company for whatever loss might accrue 
to it growing out of the present action. The insurance company disclaimed 
liability under the policy and declined to defend, although notice of pend- 
ency was given to it seasonably. The declaration originally contained two 
counts; the first for personal injuries suffered by the plaintiff, the second 
for consequential damages flowing from injuries sustained by the plaintiff's 
wife from the same act of negligence . The action came on for trial. Af- 
ter default of the defendant, a general verdict was returned on both counts 
in favor of the plaintiff. On February 4, 1918, judgment was entered on 
the verdict. Execution issued. On April 12, 1918, the plaintiff brought 
a suit in equity against the insurance company under St. 1914, c. 464 (now 
G. L. c. 175, §§ 112, 113), seeking to satisfy his judgment against the de- 
fendant out of the obligation created by the policy issued by the insurance 
company to the defendant. A demurrer to the bill in that suit was sus- 
tained, apparently because the judgment in the plaintiff's action against 
the defendant, having been founded on a general verdict rendered on both 
counts without separation between the two did not afford sound basis for 
the suit against the insurance company. Williams vy. Nelson, 228. Mass. 
191, 196, 117 N. E. 189, Ann. Cas. 1918D, 538. ‘The plaintiff thereafter on 
June 15, 1918, filed a petition in the present action, the execution having 
been returned into court, without satisfaction ,that the judgment entered 
in the preceding February be vacated on the ground that his rights had 
been prejudiced by the return of a general single verdict on the two counts 
and that this harm might be remedied by a new trial. Notice was issued 
on this petition and service was accepted by the attorney for the defendant. 
The plaintiff filed bond approved by the court as required by R. L. c. 193, 
§ 17. The petition to vacate judgment was allowed on June 18, 1918, by 
a judge of the superior court other than the one before whom the verdict 
had been rendered. No notice of this petition was served upon the insur- 
ance company . On October 2, 1918, attorneys for the insurance com- 
pany filed a “special appearance for the defendant” in the present case and 
filed a motion to set aside the order allowing the petition to vacate the 
judgment. This motion was denied. The plaintiff filed a motion that the 
special appearance for the defendant by the attorneys for the insurance 
company be vacated. This motion was allowed. These several motions 
were heard at the time when the case was heard on its merits before a 
judge without a jury. The plaintiff waived his second count and all claims 
except for bodily injury, pain and suffering to himself alone. The attorneys 
for the insurance company contested the plaintiff’s contentions at this trial. 
They took numerous exceptions in the name of the defendant The case 
is here upon their -bill of exceptions. 

[1] The finding of fact by the judge that the attorneys for the insur- 
ance company were not authorized to appear for the defendant and that 
their appearance was not ratified by it is not decisive. The context in the 
record shows plainly that this was a finding on the evidence outside the 
policy of insurance issued to the defendant by the insurance company. 
That policy in express terms imposed the duty and conferred the authority 
upon the insurance company to defend in the name and on behalf of the 
assured any and all actions brought against the assured founded on causes 
of action alleged to arise out of the risks indemnified by the insurance. 
This power coupled with an interest vested in the insurance company when 
the contract of insurance came into existence. Its exercise thereafter was 
not dependent upon further assent or ratification by the insured. It con- 
tinued so long as the contract of insurance endured as a valid agreement. 
The purpose of such a clause in a policy of insurance is to enable the in- 
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surer to protect itself. It is both an obligation and a privilege. Connolly 
v. Bolster, 187 Mass. 266, 72 N. E. 981; Davison v. Maryland Casualty 
Co., 197 Mass. 167, 83 N. E. 407. 

(2] The conduct of the insurance company had not been such with 
respect to the plaintiff as to estop it from exercising the power to enter 
upon the defense of the action he had brought against the defendant at 
any time it saw fit. Whatever may be the effect of the qonduct of the in- 
surance company as between itself and the assured there is no estoppel 
in its relations to the plaintiff. The insurance company owed him no duty 
to defend his action against the defendant. Its failure to do so at the first 
affords him no ground for objecting to a later assertion of its rights. It 
was said in Boston & Albany Railroad v. Reardon, 226 Mass. 286, at page 
291, 115 N. E. 408, at page 411: 


“In order to work an estoppel, it must appear that one has been in- 
duced by the conduct of another to do something different from what oth- 
erwise would have been done and which has resulted to his harm and that 
the other knew or had reasonable cause to know that such consequence 
might follow. But the doctrine of estoppel is not applied except when to 
refuse it would be inequitable. ‘The law does not regard estoppels with 
favor, nor extend them beyond the requirements of the transactions in 
which they originate.’ ” 

The record disclosed no facts of this nature. 


[3] If it be assumed that the plaintiff might take advantage of estop- 
pel as between the insurance company and the defendant, the same result 
follows.. No facts in the conduct of the insurance company estop it as 
between itself and its assured from assuming defense of actions brought 
against the latter, for the results of which the insurer might be liable 
under the policy. The defendant as assured has not in this particular been 
misled to its harm, either by the disclaimer of liability under the policy or 
the attempted cancellation of the policy. The effect of such conduct upon 
the rights of the insurer and the assured is not here involved further than 
to say that there is nothing in it which prevents the insurer from defend- 
ing at any preper stage and at its own expense actions brought against the 
assured for which it may possibly be liable under the terms of the policy. 

The earlier disclaimer by the insurance company of liability under the 
policy is not an estoppel against changing its position in this regard and 
undertaking the defense of the action. From the viewpoint of the de- 
fendant that course of conduct is the recognition by the insurance com- 
pany of its error in assuming the first position. The tardy performance 
of its duty by the insurer has not misled the defendant to its harm. The 
case upon this point is governed by the principle discussed in Jennings v. 
Wall, 217 Mass. 278, 281, 104 N. E. 738, and Commonwealth v. Retkovitz, 
222 Mass. 245. 252, 253, 110 N. E. 293, where it was held that a party might 
change his position during the progress of litigation and that a contention 
once asserted might be abandoned for another inconsistent with the first, 
provided no inequity is done to the other side. Corbett v. Boston & Maine 
Railroad, 219 Mass. 351, 359, 107 N. E. 60, 12 A. L. R. 683. 


[4] The circumstances that the case had gone to judgment did not 
prevent the insurance company from asserting in behalf of the defendant 
what rights then remained to it. It must, however, take the litigation as 
it is, when the right to defend is asserted. The insurer acting under 
such power to defend as was conferred by the policy of insurance could 
not claim any greater recognition because of its delay in undertaking the 
defense, than if it had come into the case at an earlier stage. The insurer 
having waived until after the judgment had been vacated before it came 
in to defend had no right to attack that action of the court except for 
causes, if any, which might have been open to it, if it had been heard 
originally upon the petition to vacate the judgment. To this extent the 
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doctrine of estoppel applies. To hold otherwise would put the plaintiff to 
a disadvantage. 

[5] There was no obligation on the part of the paintiff to notify the 
insurance company of its petition to vacate the judgment. The plaintiff 
had no relation to the insurer. He could not move against it at all except 
under St. 1914, c. 464. That course could only be pursued after he had 
obtained judgment against the defendant; then, and not until then, under 
the conditions named in the statute, he could secure for his own benefit 
the contract of indemnity made by the insurer with the defendant. The 
fact that the plaintiff had commenced a proceeding under that statute im- 
posed upon him no obligation to notify the insurance company of further 
proceedings in the action at law against the defendant. 

[6] The insurance company, by disclaiming liability under the policy 
and declining to undertake the defense of the action, waived its rights to 
notice which it would have received through its attorneys if it had availed 
itself of its privileges under the policy of insurance. It cannot at one and 
the same moment assert its right and flout its obligation out of which that 
right springs. 

[7, 8] The proceedings of the court appear to have been regular un- 
der R. L. c. 193, $$ 14 to 17. There is no requirement of law that the 
petition under that statute be heard by the same judge who heard the case 
at the time the verdict was rendered or finding made pursuant to which 
the judgment was rendered. Reno v. Cotter, 236 Mass. 556, 560, 129 N. E. 
300; Benson v. Hall, 197 Mass. 517, 83 N. E. 1036. The power to reverse 
the judgment for the cause set forth in the petition carried with it the 
power to set aside the verdict. Reversal of judgment for such cause im- 
plied a setting aside of the verdict. Barry v. New York Holding & Con-. 
struction Co., 226 Mass. 14, 114 N. E. 953. This was not a mere motion 
to set aside the verdict alone. The practice applicable to such motions is 
not pertinent upon the facts here disclosed. 

[9] The allowance of the motion to strike out the special appearance 
entered by the attorneys of the insurance company for the defendant was 
not error. The record discloses no ground for a special appearance, nor 
that any was ever set out in the paper purporting to be a special appear- 
ance. This was a common-law action to which only the plaintiff and de- 
fendant were parties. The judge had the power to refuse to pemit attor- 
neys to wear the cloak of a special appearance without justification. The 
circumstances are quite different from cases where a special appearance is 
proper. See, for example, Cheshire National Bank v. Jaynes, 224 Mass. 
14, 19, 112 N. E. 500; Reynolds v. Missouri, Kansas & Texas Railway, 
224 Mass. 379, 113 N. E. 413. The mere fact that they were attorneys for 
the insurance company gave them no right to appear specially when the 
terms of the policy of insurance conferred upon them the express right to 
appear generally The case at bar bears no resemblance to Winch v. Hos- 
mer, 122 Mass. 438, upon which reliance is placed. 

[10] The filing of the several motions by these attorneys in the name 
of the defendant was or might have been treated in effect a general ap- 
pearance. Karrick v. Trask, 238 Mass. —, 131 N. E. 216; Britton v. 
Goodman, 235 Mass. 471, 475, 126 N. E. 767. 


[11] There is nothing in the record to show any error of law in grant- 
ing the petition to vacate the judgment. The power to vacate a judgment 
and set aside a verdict upon which it is founded is conferred by R. L. c. 
193, §§ 15, 16, and 17. The granting of a petition to that end ordinarily 
rests largely in sound judicial discretion. Hunt v. Simester, 223 Mass. 
489, 492, 112 N. E. 76; Marsch v. Southern New England Railroad, 235 
Mass. 304, 126 N. E. 569; Porter v. Travelers’ Insurance Co., 236 Mass. 
524, 128 N. E. 880. There is nothing in this record to show abuse of dis- 
cretion. The-allowance of the petition may have afforded the plaintiff the 
only practicable means of enforcing the collection of any judgment which 
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he might ultimately recover. While, of course, the writ of review or 
vacation of judgment should be allowed sparingly and only for the pur- 
pose of furthering the ends of justice, and not to relieve against slovenly 
preparation or careless trial of causes, there is no principle of law which 
forbade the granting of the petition in the case at bar. Sylvester v. Hub- 
ley, 157 Mass. 306, 32 N. E. 166; Soper v. Manning, 158 Mass. 381, 33 
N. E. 516; Cutler v. Rice, 14 Pick. 494, 

There was no error in the denial of the several requests for rulings. 
Whether the plaintiff was entitled to recover upon all the evidence was 
a pure question of fact 

[12] Request numbereed 5 was for a finding of fact. The judge could 
not be required to make findings of fact in an action at law. No prin- 
ciple was involved akin to that applied in Hetherington vy. William Firth 
Co., 210 Mass. 8, 17, 18, 95 N. E. 961. 

There is upon the record no error of law which affects the substan- 
tial rights of the parties or which vitiates in any particular the result 
reached in the superior court. 

Exception overruled. 


MANNHEIMER BROS. v. KANSAS CASUALTY & SURETY Co. 
(No. 22395.) 


(Supreme Court of Minnesota. July 15, 1921.) 


184 Northwestern Reporter, 189. 


(Syllabus by the Court.) 

1. INSURANCE — INSURER’S REFUSAL ‘TO DEFEND ACTION 
AGAINST INSURED HELD NOT TO CREATE GREATER 
LIABILITY THAN AMOUNT STATED IN POLICY. 
Defendant. issued its policy of indemnity insurance thereby agreeing 

to indemnify and protect plaintiff, within the limits therein stated, from 

loss on account of injuries caused to third persons from the operation 
of its auto truck; and, further, to defend all actions brought against 
plaintiff to. recover for such injuries: 

It is held, that the refusal of the insurance company to conduct the 
defense of an action so brought does not expose it to greater liability to 
the insured for injuries to the persons complaining than the amount 
stated in the policy. 

(For other cases, see Insurance, Dec. Dig. § 514%, New, vol. 11A 
Key-No. Series.) 


2. INSURANCE — MEASURE OF LIABILITY FOR INSURER’S 
BREACH OF CONTRACT TO DEFEND SUITS AGAINST IN- 
SURED STATED. 

The measure of liability for a breach of the contract in that respect 

is: (1) The amount stated as for injuries to third persons; and (2) 

all necessary costs and expenses incurred by the insured in defending the 

action. 
(For other cases, see Insurance, Dec. Dig. § 514%, New, vol. LIA 

Key-No. Series.) 
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3. INSURANCE—INSURER HELD NOT ENTITLED TO REDUC- 

TION OF LIABILITY FOR COST AND EXPENSE. 

The insurance company is not entitled to a reduction of its liability 
for such cost and expense in proportion as its maximum liability bears 
to the amount so claimed by the injured party. 

(For other cases, see Insurance, Dec. Dig. § 514%, New, vol. 11A 
Key-No. Series.) 


4. INSURANCE — INSURER’S CONTRACT TO DEFEND SUITS 

AGAINST INSURED HELD INDIVISIBLE. 

The contract to defend is indivisible and extends to the whole case, 
regardless of the amount involved or whether it exceeds or does not 
exceed the liability of the insurance company. 

(For other cases, see Insurance, Dec. Dig. § 514%, New, vol. 11A 
Key-No. Series.) 


5. INSURANCE—PAYMENT OF ATTORNEY’S BILL HELD SUF- 
FICIENT EVIDENCE OF VALUE OF SERVICES TO JUSTIFY 
ALLOWANCE THEREOF IN ACTION BY INSURED 
AGAINST INSURER. 

Counsel for defendant who was employed to defend the action fol- 
lowing the refusal of defendant to do so, at the conclusions of the litiga- 
tion presented a bill for his services which plaintiff acquiesced in and 
paid. There being no suggestion of fraud or collusion, or basis to jus- 
tify an inference of an exorbitant charge, the presentation and payment 
of the bill is held sufficient evidence of reasonable value to justify. the 
allowance thereof as an item incurred in the defense of the action. The 
rule applied in Mitchell v. Davies, 51 Minn. 168, 53 N. W. 363, should 
not be extended to include a showing of that kind. 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 


6. INSURANCE—EVIDENCE SUSTAINING FINDING THAT IN-~ 
SURER REPUDIATED OBLIGATION TO DEFEND SUITS 
AGAINST INSURED. 

The findings of the trial court that defendant repudiated its liability 
and refused to defend the action are sustained by the evidence. 
(For other cases, see Insurance, Dec. Dig. § 665[4].) 


Appeal from District Court, Ramsey County; F. M. Dickson, Judge. 
Action by Mannheimer Brothers against the Kansas Casualty & 


Surety Company. From the judgment. both parties appeal. Affirmed on 
both appeals. 


C. D. & R. D. O’Brien, of St. Paul, for appellant. 


Dille, Hoke, Krause & Faegre and R. F. Merriam, all of Minnea- 
polis. for respondent. 


Brown, C. J. The facts in this case are not in dispute in any sub- 
stantial respect. Defendant in due course issued to plaintiff its insur- 
ance policy, thereby agreeing for the consideration paid to indemnify 
plaintiff for any loss or injury occasioned to third persons from the ope- 
ration of plaintiff's auto delivery truck in the city of St. Paul. There 
was subsequently a collision between the truck and an automobile in 
which one Hillstrom and one Hanscom were riding, resulting in serious 
injury to both. They thereafter brought separate suits against plaintiff. 
charging in their complaints as the basis of the actions that the colli- 
sion was caused by the negligence of the operator of the truck, the 





626 Insurance Law Journal, Vol. 58. [ Nov., 


servant and employee of plaintiff. Though the insurance policy obligated 
defendant to defend those actions on behalf of plaintiff, defendant there- 
in, the company refused to do so, on the ground that by reason of cer- 
tain facts not necessary here to repeat, it was not liable on the policy. 
Plaintiff then employed counsel who conducted the defense throughout 
the litigation. The trial of the actions resulted in a judgment for Hill- 
strom in the sum of $12,633.62, and for Hanscom in the sum of $2,630.- 
73. There was an appeal in the Hillstrom Case and an affirmance in this 
court. 178 N. W. 881. Plaintiff then brought an action against defend- 
ant to recover on the policy the amount paid on the Hanscom judgment, 
and the costs incurred in defending that action, and recovered a default 
judgment which was affirmed on appeal. Mannheimer Bros. v. Kansas 
Casualty & Surety Co., 180 N. W. 229, wherein defendant's claim of non- 
liability was held without merit. Plaintiff paid the Hillstrom judgment, 
and then brought this action to recover on the policy, demanding therein 
the full amount of the Hillstrom judgment, and the cost and expense of 
defending the action through the courts, including an attorney's fee of 
$1,500. Defendant in effect admitted liability; it could not well do 
otherwise, for the question was ruled adversely to it in the Hanscom 
action. But defendant claimed that it was not liable for the full amount 
of the judgment, since the policy limited its liability to $5,000, and de- 
manded that plaintiff's recovery be confined to that amount. Defendant 
also demanded that the costs incurred by plaintiff on the appeal in the 

. Hillstrom Case be apportioned between the parties in accordance with 
their separate interests therein. 

The action was tried without a jury, at the conclusion of which 
the court gave judgment for plaintiff for the sum of $5,000 (the amount 
fixed by the policy), and all the costs incurred by plaintiff in defending 
the former action, including an attorney’s fee of $1,500. The items of 
costs were $42.85 incurred in the district court, and $410.11 incurred 
on the appeal to this court. Judgment was entered accordingly, and both 
parties appealed. 

{1] 1. Defendant's appeal challenges the allowance of the full amount 
of the Supreme Court costs, and the sum of $1,500 as attorney's fees. 
The objection to the Supreme Court costs is that defendant's liability on 
the policy does not exceed $5,000, and that since the judgment in the 
Hillstrom Case, from which the appeal was taken, was $12,633, defend- 
ant should be charged with the costs of the appeal only to the extent 
and in proportion that its liability bears to the whole amount, namely, 
five-twelfths. In our view of the contract this contention was properly 
rejected by the trial court. The insurance contract obligated defendant 
to defend all actions brought against plaintiff, on claims for damages re- 
sulting from the operation of the insured truck, and we find no qualifica- 
tion limiting its obligation in that respect to the extent of its own in- 
terests in the litigation. The duty created by the contract was to con- 
duct the whole defense, and if necessary to vindicate the rights of the 
insured to prosecute an appeal to the Supreme Court. The undertaking 
is indivisible, and the failure to respond thereto also indivisible, exposing 
defendant to all necessary costs which plaintiff incurred in doing that 
which defendant had undertaken but refused to do. 

[5, 6] 2. The objections to the attorney’s fee allowance are: (1) 
That defendant offered to perform its duty in the premises and defend 
the action, but its offer was rejected, thus exonerating it from further 
responsibility in the matter; and (2) that the record contains no evi- 
dence of the value of the services of the attorney plaintiff employed, 
therefore, under the rule applied in Mitchell v. Davies, 51 Minn. 168, 53 
N. W. 363, cannot be recovered. Neither objection is sustained. As tu 
the first it need only be said that the trial court found as a fact that de- 
fendant repudiated its liability on the policy and refused to defend the 
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action. The evidence is ample to sustain the finding; at least, it is not 
so clearly against the evidence to justify interference by this court. As 
to the second objection, it appears that after defendant had declined to 
conduct the defense to the action plaintiff employed an attorney of pro- 
minence and high standing who took charge of the litigation and con- 
ducted it with ability to a final conclusion. He subsequently presented 
his bill for $1,500, which plaintiff paid without question. There was no 
direct evidence that the services were in fact of that value. But we 
think, and so hold, that the fact that the charge was made and promptly 
acquiesced in and paid by the client is some evidence that the amount was 
reasonable, and in the absence of fraud or collusion, sufficient upon 
which to base a finding of reasonableness. The case of Mitchell v. Dav- 
ies, 51 Minn. 168, 53 N. W. 363, shduld not be extended to facts like 
those here presented. 

[2-4] 3. The question presented by plaintiff's appeal is whether the 
extent of the liability of defendant is that named and fixed by the con- 
tract, or whether, since defendant breached the contract, repudiating lia- 
bility and refusing to defend the action as required by the policy, the 
limitations of the contract disappear rendering defendant liable for the 
full amount of plaintiff's loss. We answer the question adversely to 
plaintiff’s contention that the liability is general and to the full amount 
of the Hillstrom judgment. The terms of the policy pertinent to the 
subject are as follows: 

“The company’s liability under paragraph one of the insuring agree- 
ments, on account of bodily injuries to or death of one person is limited 
to five thousand dollars, and subject to the same limit for each person, 
the company’s total liability on account of bodily injuries to or death of 
more than one person as the result of one accident is limited to ten thou- 
sand dollars.” 


The policy was for $10,000, with a limitation of $5,000, for injury 
or damage to any one person, and a total liability not greater than $10.- 
000, to more than one person injured. in the same accident. Both Hill- 
strom and Hanscom were injured in the one accident, and the terms of 
the policy quoted apply to the case. This limitation is unambiguous and 
free from doubt and cannot be added to without making a new contract 
for the parties. The question presented is controlled by the general rule 
that the measure of damages for the breach of a contract for the pay- 
ment of money is the amount agreed to be paid with interest. The fact 
in this case that defendant's obligations under the contract extended be- 
yond: the payment of the amounts stated and included the promise to 
conduct the defense of the action cannot be held to enlarge the limita- 
tion as to the amount fixed as reimbursement for injuries to persons. 
The failure to defend exposed defendant only to the additional liability 
for the cost and expense which plaintiff was put to by reason of defend- 
ant’s breach of the contract in that respect. That breach clearly did not 
create any greater liability on the facts here disclosed. The authorities 
cited by plaintiff are not in point. None thereof involved the precise 
question here presented, and our research has brought to light no ad- 
judications sustaining plaintiff's contention. What the situation would 
be, for illustration, in a case where the insurer failed to take an appeal 
in an action which it was under obligation to defend, upon a showing 
that a reversal and complete exoneration of the insured would have fol- 
lowed, we do not consider. Such is not the case at bar. An appeal was 
taken by plaintiff, resulting adversely, and the only extra damages suffer- 
ed in consequence of defendant’s neglect was the cost thereof, which 
plaintiff here recovers. 


It follows therefore that the liability of defendant under the terms 
of the contract above quoted is limited to $5,000, for each person in- 
jured, and the trial court was right in so holding. This disposes of plain- 
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tiff's further point that since in the Hanscom Case the full $5,000 was 
not used in paying his claim, plaintiff may claim the balance up to the 
full amount of the insurance of $10,000. To grant that contention would 
also amount to a judicial remodeling of the contract. 

This disposes of the case and all points involved, and, finding no 
error, the judgment appealed from is affirmed on both appeals. 


IN RE EMPIRE STATE SURETY CO. 


CLtaim oF UNITED STATES. 
(New York Supreme Court, New York County. December 22, 1920.) 
190 New York Supplement, 209. 


1, INSURANCE — JUDGMENT AGAINST INSOLVENT SURETY 

COMPANY NOT INVALID. , 

Under Insurance Law, § 63, judgment entered in the federal District 
Court in another state against an insolvent surety company was not in- 
valid, because secured after an order liquidating the surety company had 
been entered, where the action in which the judgment was secured was 
commenced long before the order of liquidation was entered and the judg- 
ment was entered prior to the order of dissolution of the company. 


(For other cases, see Insurance, Dec. Dig. § 44.) 


Q 


3. INSURANCE — JUDGMENT AGAINST INSOLVENT SURETY 

COMPANY HELD NOT INVALID. 

The contention that a judgment in the federal court in another state 
against an insolvent surety company was invalid, in view of Insurance 
Law § 63. because, being rendered after the date of the order of liquida- 
tion in the insolvency proceedings, the New York superintendent of in- 
surance was not made a party to the action, could not be sustained. where 
the action in the federal court was commenced prior to the date of the 
liquidation order, and the special deputy superintendent of insurance con- 
tested the action, at the trial after the date of the liquidation, in the name 
ot the surety company. 

(For other cases, see Insurance, Dec. Dig. § 44.) 


Application of the People of the State of New York, by William T. 
Emmet, Superintendent of Insurance, for an order to take possession 
of the property and liquidate the business of the Empire State Surety 
Company. In the matter of the claim by the United States (surety 
claim 122, H. K. Luce & Co.). On hearing by referee as to validity of 
claim. Opportunity offered liquidator to rebut evidence showing valid- 
ity of claimant’s judgment. 


See, also, 87 Misc. Rep. 69, 150 N. Y. Supp. 260; 167 App. Div. 
341, 153 N. Y. Supp. 146. 


Francis G. Caffey, U. S. Atty., of New York City (J. Joseph Lilly, 
Sp. Asst. U. S. Atty., of New York City, of counsel), for the United 
States. 

Clarence C. Fowler, of New York City (Albert Reese, of New York 
City. of counsel), for Superintendent of Insurance of New York. 
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YOUNG vy. STEPHENSON er at. (Na. 10701.) 


(Supreme Court of Oklahoma. May 10, 1921. Rehearing Denied July 
19, 1921.) 


200 Pacific Reporter, 225. 


(Syllabus by the Court.) 
3. INSURANCE—CONTRACT DEFINED. 

In a general sense, “insurance” is a contract for a consideration, to 
pay a sum of money upon the happening of a particular event or contin- 
gency. 

(For other cases, see Insurance, Dec. Dig. § 2.) 

(For other definitions. see Words and Phrases. First and Second 
Series, Insurance.) 


4. INSURANCE—SUBJECT-MATTER OF INSURANCE STATED. 

Almost any contingent or unknown event, however, whether past or 
future, which may damnify a. person having an insurable interest or 
create a liability against him, may be insured against. Whatever has an 
appreciable pecuniary value and is subject to loss or deterioration, or of 
which one may be deprived, or that he may fail to realize, whereby his 
pecuniary interest is or may be prejudiced, may properly constitute the 
subject-matter of insurance. 

(For other cases, see Insurance, Dec. Dig. § 126.) 


Appeal from District Court, Tulsa County; Redmond S. Cole, Judge. 
Action by James A. Stephenson and others against F. A. Young. 
Judgment for plaintiffs, and defendant appeals. Affirmed. 


Geo. S. Ramsey, of Muskogee, Edgar A. de Meules, of Tulsa, and 
Malcolm E. Rosser and Villard Martin, both of Muskogee, for plaintiff 
in error. 

B. B. Blakeney, of Oklahoma City, J. H. Maxey and Christy Rus- 
sell, both of Tulsa. and Hubert Ambrister, of Oklahoma City, for de- 
fendants, in error, 


LUGER et aL. v. WINDELL et At. 


SAME v. NEW AMSTERDAM CASUALTY CO. (No. 16315.) 
(Supreme Court of Washington. July 22, 1921.) 
199 Pacific Reporter, 760. 


2. GARNISHMENT — INSURANCE — POLICY OF AUTOMOBILE 
INSURANCE HELD A POLICY OF INDEMNITY, AND NOT 
LIABILITY POLICY, SO THAT JUDGMENT CREDITOR 
COULD NOT PROCEED AGAINST INSURER. 

Where a policy issued on an automobile provided that the insurer 
would defend all actions against the insured, etc., but further provided 
that no action would lie against the insurer to recover for any loss under 
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or by reason of the policy, unless brought in the name of the insured 
for loss actually sustained and paid in money, the policy was one of 
indemnity, and not liability. so a judgment creditor of the insured could 
not garnishee the insurer or subject it to liability. 

(For other cases. see Garnishment, Dec. Dig. §$ 


42; Insurance, Dec. 
Dig. § 435.) 


Department 1. 

Appeal from Superior Court, Spokane County; Bruce Blake, Judge. 
J. G. Luger and another, having recovered judgment against J. D 
Windell and others and the same having been affirmed, served a writ of 
garnishment against the New Amsterdam Casualty Company. From a 


judgment holding the Casualty Company liable to plaintiffs it appeals. 
Reversed. 


Danson, Williams & Danson and R. E. Lowe, all of Spokane, for ap- 
pellant. 


Fred Miller, of Colfax. and E. Eugene Davis, of Spokane, for re- 
spondents. 
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LIFE. 


WOODMEN OF THE WORLD vy. MAYNOR. (6 Div. 180.) 
(Supreme Court of Alabama. June 9, 1921.) 
89 Southern Reporter, 750. 


1, INSURANCE—PROOF OF DEATH ESSENTIAL. 
In an action by a beneficiary to recover on a benefit life certificate, 


plaintiff must prove the death of insured; that being one of the essen- 
tial averments of the complaint. 


(For other cases, see Insurance, Dec. Dig. § 815[4].) 


2. INSURANCE—INSURER’S REFUSAL .TO PAY ON ANOTHER 
GROUND, NOT WAIVER OF DEFENSE THAT INSURED 
WAS ALIVE. 

Refusal by insurer to pay a benefit certificate on the ground that in- 
sured became engaged in aviation held not a waiver of defense that in- 
sured was still living. 

(For other cases, see Insurance, Dec. Dig. § 809.) 


6. INSURANCE—PLEA OF INSURER RELATING TO PROOF OF 

DEATH HELD INSUFFICIENT. 

In a suit on a benefit certificate, a plea, not verified by affidavit and 
therefore defective as a plea in abatement, averring that no satisfactory 
proof of death was received, if considered as a plea in bar, was defec- 
tive, in view of Code 1907, § 5332, for failure to aver that no proof of 
death was received. 


(For other cases, see Insurance, Dec. Dig. § 815[2].) 


7. INSURANCE—WAIVER NO BAR, WHERE PROHIBITED BY 

CONTRACT. 

Where the laws of a fraternal benefit society prohibited waivers by 
subordinate bodies or officers, as authorized by Acts 1911, p. 713, § 20, 
and such Jaws were part of the contract and presumed to bé known to 
insured, waiver of increased rates by acceptance of old rates by clerk 
of subordinate body held no bar. 


(For other cases, see Insurance, Dec. Dig. § 755[2].) 


8. INSURANCE—INSURER’S REFUSAL TO PAY BENEFIT CER- 
TIFICATE ON ONE GROUND NO ESTOPPEL TO ANOTH- 
ER DEFENSE. 

That a fraternal benefit society had refused payment of the policy, 
because insured changed his occupation from teacher to aviator with- 
out notice or payment of increased assessments, /ield not to estop the 
society from claiming that the policy was void, because insured changed 
his occupation from teacher to a soldier in the army without notice or 
payment of additional assessments. 


(For other cases, see Insurance, Dec. Dig. § 755[1].) 


13. INSURANCE—CERTIFICATE OF WAR DEPARTMENT REC- 
ORDS HELR ADMISSIBLE AS PROOF OF DEATH. 
In a suit on a fraternal benefit certificate, a certificate of the rec- 
ords of the War Department, showing that insured died while in mili- 
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tary service in the line of duty, and not as a result of his own miscon- 
duct, held admissible in evidence under the by-laws of the society. 


(For other cases, see Insurance, Dec. Dig. § 818[4].) 


Appeal from Circuit Court, Blount County; O. A. Steele, Judge. 


Action by William F. Maynor against the Woodmen of the World 
for amount due him as beneficiary from a benefit life certificate. Judg- 
ment for plaintiff, and defendant appeals. Reversed and remanded. 


Pleas 2 and 3 sufficiently appear from the-opinion. Plea 4 sets up 
the fact the defendant is a fraternal benefit society, has a constitution 
and by-laws, which were enforced during the contract, and which con- 
stituted a part of the contract. and then sets out certain parts thereof, 
prohibiting legal proceeding within 90 days after receipt of proof of 
death, and the bringing of the suit after one year from the death of the 
member, and alleges that the plaintiff violated this. It also sets up the 
requirement that, in the event the holder of the certificate shall die while 
serving in any branch of the United States army or navy outside of the 
boundaries of the United States of America, the amount due under the 
certificate shall be such proportion of the amount thereof as the period 
he has lived since becoming a member bears to his expectancy of life 
at the time of becoming such member determined by the National Fra- 
ternal Table of Mortality, which in this case will be $100, and which 
sum the defendant has been ready at all times to pay. Plea 5 alleges 
that the insured died while serving as an officer in the United States 
army outside of the boundaries of the United States, set tup that the 
fraternal benefit society having in its constitution the clause set out in 
plea 4, and that defendant’s liabilities are only $100. Plea 6 sets up that 
part of the constitution which increases the monthly payment upon en- 
tering the army or navy of the United States, denies that the plaintiff 
ever notified it, or that insured ever’ notified it that he had entered the 
army or navy, and that the insured also failed to pay the additional as- 
sessment, and alleges that the company only owes him $100. Plea 7 is a 
combination of pleas 5 and 6. Pleas 8 and 10 set up that part of the 
constitution which prohibits the admission of ballonists, aviators, and 
others, and declares the certificate null and void in case the holder there- 
of changes his occupation to that of ballonist, aviator, etc., unless notice 
is given in writing of such change, and an additional 50 cents per month 
is paid in éach monthly installment, and alleges plaintiff's violation to this 
clause. Plea 10 is very simlar to plea 8. 


C. H. Roquemore, of Montgomery, for appellant. 
Ward, Nash & Fendley, of Oneonta, for appellee. 


Mittrr, J. The plaintiff, William F. Maynor, sues the defendant, 
Woodmen of the World, a corporation, for $1,000 on a policy whereby 
defendant insured the life of Eldridge W. Maynor, who died June 25, 
1918, of which defendant has had notice, and avers the policy is the 
property of plaintiff. The first count, No. 2, is in Code form (No. 12), 
and count 3 is the same as count 2, except it also avers that the policy 
had been in effect more than two years before the death of said Maynor, 
and that there is a stipulation therein, when it has been in force more 
than two years before death of insured, the sum to be paid plaintiff is 
$1,000. There was judgment for plaintiff, and defendant appeals. 

The insured, Eldridge W. Maynor was a school-teacher. While fol- 
lowing this calling he joined the defendant company,-which is a frater- 
nal beneficiary society. He took out an insurance policy. His premium 
was 80 cents per month per $1,000. It was increased to 90 cents after 
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the war commenced. The insured joined the United States army, went 
to France, and was killed while there in an aeroplane accident. The 
monthly dues were paid the company by the father or wife of insured 
until his death at the rate fixed for him as teacher. The insured did 
not notify defendant in writing that he had joined the United States 
army, and did not pay the additional assessment for soldiers required 
by the company. The local officer of the camp to which insured be- 
longed knew he was a soldier, and had gone to France. 


- 


[1] The court overruled demurrers to pleas 3, 4, 5, 6, 9, and 10, 
and to 7 and 8 as amended. Let us look at a few of these pleas. Plea 
2 avers that insured did not die om June 25, and denies that he is now 
dead. There was no demurrer to this plea. There was no motion to 
strike it from the file. It is contained in plea 1, the general issue. The 
plaintiff avers, and must prove, the death of the insured. That is one 
of the essential averments of the complaint. The plaintiff, instead of 
demurring or filing motion to strike this plea, replied to it, first, by aver- 
ring that defendant’s authorized agent refused by letter payment of the 
policy because insured, after becoming a member of the association, en- 
gaged in aviation, and this made his certificate void, and that defend- 
ant thereby waived other grounds of defense; and replication 2 to said 
plea was to the effect that defendant accepted proof of death of in- 
sured, refused payment on other grounds, and is estopped thereby from 
denying death of the insured. The defendant demurred to these two 
replications. The court overruled the demurrers. This was error. 

[2, 3] The refusal to pay the policy on the ground alleged does not 

waive the ground that the insured is living. There may be separate and 
distinct pleas, setting up different defenses, and plaintiff cannot, on trial 
of the issue on one plea, take advantage of an averment or admission 
contained in another plea. The defendant, by the letter refusing to pay 
the policy because the insured, after joining the association, changed his 
occupation from teaching to aviation, would not estop it from pleading 
that the insured is not dead, but still living. Clements v. Cribbs & Cov- 
ington, 19 Ala. 241. 
There was rejoinder by defendant to these replication of plaintiff 
to plea 2 of defendant. The demurrers were sustained by the court. It 
is not necessary for us to set this rejoinder out, comment on it, or pur- 
sue this branch of the pleading further, as the plea, No. 2, was unnec- 
essary, and the replications to it by the plaintiff are defective. 

[4, 5] Plea 3 avers that defendant is a mutual benefit society, and 
is due plaintiff the sum of, to wit, $100; that it has been ready, willing, 
and able to pay it before suit was filed; that plaintiff would not accept 
it, and gave defendant no opportunity to pay same before this action 
was commenced. Demurrers were overruled to this plea. This was er- 
ror. The Code of 1907 fixes form No. 36 for plea of tender. The plea 
must averythe amount due, that it was tendered before the action was 
commenced, and that the money is now brought into court. If the ten- 
der was not made before the action was commenced, then thé plea should 
aver the amount of money it brings into court, and should also aver and 
bring into court a sufficient sum to cover the court cost to date. The 
plea is not sufficient to show a cause of action did not exist when suit 
was commenced. Gardner v. Black, 98 Ala. 638, 12 South. 813; Chris- 
tian & Daniel v. Niagara Fire Ins. Co., 101 Ala. 634, 14 South. 374, sec- 
tion 5334, Code 1907. 

Pleas 4, 5, 6, and 7, as amended, each admit an indebtedness due 
plaintiff under the policy without waiving other pleas. 


[6] Plea 9 is uncertain, whether in bar or in abatement. If in abate- 
ment, one fatal defect is its failure to be verified by affidavit; if in bar, 
it is defective for failing to aver no proof of death was received, and 
other facts to bar the suit. It avers no satisfactory proof of death was 
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received. It does not aver no proof of death was received. Section 
5332, Code 1907. 

Pleas 8 and 10 are similar in many respects. Each avers that the 
insured was a teacher when the policy was issued, and his monthly pre- 
mium was paid on that occupation; that afterwards, one plea averred, 
he joined the army, and the other avers he became a ballonist: that the 
contract of insurance prohibited him from entering the army, or join- 
ing the aeronautics, without first giving the defendant written notice 
thereof, and paying monthly the additional assessment, as the contract 
and laws of the corporation required; that plaintiff did not give the 
written notice and pay the additional assessments, and the policy there- 
by under the agreement became null and void. The plaintiff replied to 
these pleas, from 5 to 10, that the clerk of the camp of defendant to 
which deceased belonged knew that he joined the army, and that he 
paid the dues demanded by the clerk; that defendant accepted said dues, 
and this was a waiver of the increased dues referred to in said pleas. 
The defendant rejoined that under the laws of the corporation, which 
are a part of the contract of insurance policy sued on, no officer or 
agent has authority or right to waive any of the conditions, that no of- 
ficer or agent, by receiving the old assessment, and knowing of the 
change of occupation, could thereby waive the additional assessment and 
wri:ten notice of the change of occupation from teacher to soldier in 
the United States army, or to occupation of balloonist, a more hazardous 
occupation, as the laws of the corporation forbid the waiver. The court 
sustained demurrers to this rejoinder. This was error. 


[7] If the laws of the order prohibit the waiver, and the laws are a 
part of the contract, and the insured signed and made the contract, then 
he would be presumed to know the contents of the contract, and the 
laws of the corporation, and the fraternal order would not be barred 
by the waiver. W. O. W. v. McHenry, 197 Ala. 541, 73 South. 97; 
Beiser v. Sov. Camp, 199 Ala. 41, 74 South. 235; Sov. Camp, W. O. W., 
v. Allen, 89 South. 58; W. O. W. v. Alford, 89 South. 528. Our Legis- 
lature has enacted the following law on this subject: 


“The constitution and laws of the society may provide that no sub- 
ordinate body, nor any of its subordinate officers or members shall have 
the power or authority to waive any of the-provisions of the laws and 
constitution of the society, and the same shall be binding on the society 
and each and every member thereof and on all beneficiaries of members.” 
Gen. Acts 1911, § 20, p. 713. 

[8] There were replications of plaintiff to plea 10, that defendant, 
having refused payment on the ground that insured had engaged in 
aviation, which rendered the certificate null and void, waived all other 
grounds of defense. Demurrers of defendant to these replications should 
have been sustained. The defendant having refused payment of the pol- 
icy because insured changed his occupation from teacher to aviator with- 
out giving written notice, and without paying the increased assessment 
as the contract provided, would not estop the defendant from claiming 
that the policy was null and void, because insured changed his occupa- 
tion from teacher to a soldier in the army without first giving defend- 
ant written notice as the contract provided, and without paying the ad- 
ditional assessment provided by the contract. Section 20, p. 713, Gen. 
Acts 1911; Clements v. Cribbs, etc., 19 Ala. 241; Sov. Camp. v. W. O. 
W., v. Allen; W. O. W. v. Alford, supra. 

[9] The plaintiff filed this suit against “Woodmen of the World, a 
corporation, defendant.” The name of the corporation in the beneficiary 
certificate or policy sued on appears to be “Sovereign Camp of the Wood- 
men of the World.” This name appears therein many times; but the 
plaintiff sues the “Woodmen of the World, a corporation,” defendant. 
The plaintiff offered this certificate or policy in evidence. The defend- 
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ant objected on several grounds, but specially because it showed on its 
face it was issued by the Sovereign Camp of the Woodmen of the World, 
and is not the policy described in the complaint. The defendant did not 
file plea of misnomer as to the name of the corporation sued as defend- 
ant. The defendant did not file plea of nul tiel corporation. The de- 
fendant by its attorney filed plea of general issue and nine special pleas. 
This admits the corporace character of the defendant, and that its name 
is “Woodmen of the World’—the name describing it in the complaint. 
So. Ry. Co. v. Hundley, 151 Ala. 378, 44 South. 195; Zealy v. Birming- 
ham Ry. Elec. Co, 99 Ala. 579, 13 South. 118. 

{10, 11] This certificate or policy was signed by the Sovereign Com- 
mander and Sovereign Clerk, Woodmen of the World, a corporation, be- 
ing defendant, and no plea of misnomer or nul tiel corporation on file, 
and plea of general issue signed by atiorneys for defendant being on 
file, the court will presume that the corporate name is Woodmen of the 
World, as described in the complaint, and that the certificate or policy 
was issued by the Sovereign Camp of the corporation known as “Wood- 
men of the World.” So. Ry, Co. v. Hundley, 151 Ala. 378, 44 South. 
195; Zealy v. B’ham. Ry. & Elec. Co., 99 Ala. 579, 13 South. 118. No 
proof of its execution was necessary, as it was in writing, the founda- 
of the suit, and no plea of non est factum was on file. The court prop- 
erly allowed it to be introduced in evidence and read to the jury. Sec- 
tion 3967, Code 1907; Oxford Iron Co. v. Spradley, 46 Ala. 98; Sulzby 
v.. Palmer, 196 Ala. 645, 70 South. 1. 

Afier the plaintiff rested its case, the defendant introduced the con- 
stitution and laws and by-laws ‘of defendant. Section 1 reads: 

“This corporation shall be known as the ‘Sovereign Camp of the 
Woodmen of the World.’” 

The question of its name should have been raised by the defendant 
by proper plea. 

[12] The court did not err in allowing the defendant, under the is- 
sues in this case, to introduce in evidence all the papers, the letter and 
telegram mailed by plaintiff to defendant to show the death and date and 
cause of death of the insured. After demand of defendant for the orig- 
inal papers, and they were not all produced, it was proper to allow parol 
evidence as to the contents of the originals not produced in court un- 
der the demand. Section 4058, Code 1907; Golden v. Conner, 89 Ala. 
598, 8 South. 148. 

[13] The plaintiff offered in evidence a certificate of records of the 
War Department of the United States of America, showing that the 
insured died June 25, 1918, as a result of an aeroplane acciden. while 
on duty with the American Expeditionary Forces in line of duty, and 
not the result of his own misconduct. It was signed by P. C. Harris, 
Major General U. S. Army—the adjutant general. It was certified to 
by Newton D. Baker, Secre.ary of War, by J. B. Randolph, Chief Clerk, 
etc. The court allowed this in evidence over the objections of defend- 
ant. In this there was no error. The by-laws of the defendant require 
that: 

“In event claim is made that a member died while engaged in war 
in the defense of the Unied States of America, or while enlisted or 
serving in the army of the United States * * * in any capacity, 
proof of said death must be shown also by a certified copy of the rec- 
ord of said death executed by the proper officer of the army or navy.” 

The introduction in evidence of this certificate was proper. and in 
contemplation of the parties under the by-laws of the defendant, which 
are made part of the contract 

We find that it is not necessary to pass on ‘he other assignments of 
error, as they will hardly arise on another trial. 

Reversed and remanded. 

Anderson, C. J., and Sayre and Gardner, JJ.. concur. 
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KNIGHTS AND LADIES OF SECURITY v. LEWELLEN. 
(No. 139.) 


(Supreme Court of Arkansas. Oct. > 1921.) 
233 Southwestern Reporter, 797. 


1. INSURANCE — MERE FORMAL NOTICE OF DELINQUENCY 
WOULD NOT REINSTATE SUSPENDED MEMBER OF MU- 
TUAL BENEFIT SOCIETY. 


The mere giving of formal notice of delinquency would not operate 
to reinstate a member of a mutual benefit association who had been au- 
tomatically dropped by failure to pay his dues, where he was not there- 
by induced to take any action or to pay any money. 


(For other cases, see Insurance, Dec. Dig. § 755[5].) 


2: INSURANCE — AMOUNT OF PROCEEDS OF CERTIFICATE 

ON DEATH BEFORE SIX MONTHS STATED. 

Under a certificate of a mutual benefit association for the sum of 
$2,000, containing a provision that, if member should die within six 
months, the society would be liable to the beneficiary for only 60 per 
cent., and also “that on the death of the said member the National Coun- 
cil shall retain $50 of each $1,000 of this certificate, less $1 per thou- 
sand for each year this certificate shall have remained in force,” held 
that, on death before expiration of six months, beneficiary would be en- 
titled to only $1,100. 


(For other cases, see Insurance, Dec. Dig. § 791[1].) 


Appeal from Circuit Court, Garland County; Scott Wood, Judge. 

Action by Paris R. Lewellen against the Knights and Ladies of Se- 
curity. Judgment for plaintiff, and defendant appeals. Reversed and 
remanded. 


Calvin T. Cotham, of Hot Springs, and A. J. De Mers, of Little 
Rock, for appellant. 

A. B. Belding, of Hot Springs, and W. D. Swaim and Jas. E. 
Hogue, both of Little Rock, for appellee. 


EMINENT HOUSEHOLD OF COLUMBIAN WOODMEN vy. SIM- 
MONS. (No. 195.) 


(Supreme Court of Arkansas. Oct. 31, 1921.) 
234 Southwestern Reporter, 182. 


1. INSURANCE—COLLECTION OF PREMIUMS BY LOCAL SEC- 
RETARY OF FRATERNAL BENEFIT SOCIETY BY CHECK 
ON ACCOUNT OF INSURED AND ACCEPTANCE OF PRE- 
MIUMS AFTER THEY WERE DUE BY THE SOCIETY ES- 
TOPS IT FROM DENYING PAYMENT. 

Where monthly premiums were paid by the local secretary of a 
fraternal benefit society by writing a check on the account of the insured, 
the acceptance of premiums, after a delay in payment because of the 
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neglect of the local secretary, by the society, estops it from a denial of 
payment, although it afterward refunded the amount of the past-due 
premiums. 


(For other cases see Insurance, Dec. Dig. § 755[2].) 


2. INSURANCE — PROVISION IN CONSTITUTION AND BY- 
LAWS OF FRATERNAL BENEFIT SOCIETY THAT LOCAL 
SECRETARY SHOULD BE AGENT OF THE INSURED IN 
COLLECTING AND FORWARDING PREMIUMS IS INVAL- 
ID. 


A provision in the constitution and by-laws of a fraternal benefit 
society that the secretary of the local society should be the agent of 
the insured in collecting and forwarding premiums on a policy is invalid, 
and a delay by the local secretary in sending in premiums is chargeable 
to the society whose agent he was for the purpose of collecting and for- 
warding premiums. 


(For other cases see Insurance, Dec. Dig. § 755[2].) 


3. INSURANCE—INSURED IS NOT ESTOPPED BY EVIDENCE 
FOR REINSTATEMENT OF POLICY BECAUSE OF MISAP- 
PREHENSION AS TO STATE OF POLICY. 

Where the insured had paid premiums due on the policy through a 
local secretary of a fraternal benefit society, she is not estopped by ef- 
forts toward reinstatement because of a misapprehension as to her stand- 
ing. 

(For other cases, see Insurance, Dec. Dig. § 755[1].) 


McCulloch, C. J., and Smith, J., dissenting. 


Appeal from Circuit Court, Woodruff County; J. M. Jackson, Judge. 

Action by Benj. C. Simmons against the Eminent Household of Col- 
umbian Woodmen. From judgment for plaintiff, defendant appeals. 
Affirmed. 


E. M. Carl-Lee, of Augusta, and C. H. Moses, of Little Rock, for 
appellant. 
R. M. Hutchins, of Augusta, for appellee. 


SOVEREIGN CAMP, W. O. W., v. PEAUGH. (No. 163.) 


(Supreme Court of Arkansas. Oct. 17, 1921. Rehearing Denied. Nov. 
14, 1921.) 


234 Southwestern Reporter, 161. 


1, INSURANCE—PROVISION IN FRATERNAL BENEFIT CON- 
TRACT AS TO WAR RISK HELD VALID. 


A provision in the contract of a fraternal benefit association reduc- 
ing the amount of death benefit in the event insured died outside the 
United States while serving in the United States Army or Navy, unless 
he notified the sovereign clerk and paid him an additional premium to 
keep the policy alive for the full amount, /ie/ld valid and mutually bind- 
ing upon the parties to the contract. 


(For other cases, see Insurance, Dec. Dig. § 791[1].) 
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2. INSURANCE — FRATERNAL BENEFIT ASSOCIATION NOT 
ESTOPPED TO RELY ON WAR CLAUSE IN POLICY BY 
ACTS OF LOCAL CLERK. 


That the local camp clerk of a fraternal benefit association knew 
that insured was in military service and told the beneficiary that he was 
looking after the payment of the dues, which he collected from one 
whom insured had instructed to pay them, held not to estop insurer from 
relying on failure to notify the sovereign clerk and to pay an exira pre- 
mium, as required by a reduction of benefits clause in the insurance con- 
tract. 


(For other, cases, see Insurance, Dec. Dig. § 755[2].) 


Appeal from Circuit Court, Clay County; R. H. Dudley, Judge. 

Action by Mary E. Peaugh against Sovereign Camp, the Woodmen 
of the World. Judgment for plaintiff, and defendant appeals. Modified 
and affirmed. 


Thos. E. Helm, of Little Rock, for appellant. 
F. G. Taylor, of Corning, for appellee. 


FOLDS v. NEW YORK LIFE INS. CO. (No. 12130.) 
(Court of Appeals of Georgia, Division No. 2. Oct. 7, 1921.) 


108 Southeastern Reporter, 627. 


(Syllabus by the Court.) 

1. INSURANCE—REQUIREMENTS AS TO DELIVERY OF POL- 
ICY AND WAIVER OF DELIVERY STATED; RECITALS 
HELD NOT TO CREATE PRESUMPTION FIRST PREMIUM 
HAD BEEN PAID. 


While actual delivery of the policy is not essential to the validity of 
a consummated contract of life insurance, unless by the terms of the 
agreement it be expressly so required, and while it is true that, even 
where the agreement requires delivery of the policy as a condition prec- 
edent to liability, still, if the contract has been otherwise fully consum- 
mated, the receiving of the policy from the company by its agent, for 
unconditional delivery to the applicant, will be taken as equivalent to 
delivery to the latter, and while it is true that, even though the agree- 
ment may require that the delivery of the policy shall be made while the 
applicant is in good health, it still remains the rule that, where the con- 
tract has been otherwise fully consummated and the agent thus receives 
the policy from the company for unconditional delivery while the ap- 
plicant remains in good health, the contract, in that event and under such 
circumsiances, will be treated as delivered and as binding (New York 
Life Insurance Co. v. Babcock, 104 Ga. 67, 30 S. E. 273, 42 L. R. A. 
88, 69 Am. St. Rep. 134), and even though it might seem that, where 
the agent has received from his company an otherwise consummated con- 
tract for unconditional delivery, save only that the occupation and condi- 
tion of health of the applicant should have remained the same since ex- 
amination, and the agent negligently fails and refuses to comply with 
such positive instructions, although at the time of its receipt by him the 
health and occupation of the applicant had not changed, the policy 
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should be held to have been delivered and the contract held bind- 
ing under the principle which treats as done that which ought to 
have been done, yet, where the application for a policy of life insur- 
ance and the policy itself bo.h provide that the insurance shall not take 
effect unless the first premium is paid and the policy is delivered to and 
received by the applicant during his lifetime and while in good health, 
and that only certain named officers of the company can make, medify, 
or discharge contracts or waive any of the company’s righ.s or require- 
ments, and that none of these acts can be done by the agent taking the 
application, and where the policy is forwarded by the company to the 
agent, not for unconditional delivery to the applicant, but, under its 
written instruction to its agent, “ delivery: and collection of premium, 
provided there has been no change in the occupation or condition of health 
since examination,’ and “under no circumstances are you to mail or 
deliver any policies on which requirements are called for until all such 
requirements have been fully complied with,” such transmission of the 
policy to the agent, with such conditional and limited authority for de- 
livery to the applicant, is not tantamount to a delivery to the latter, 
where it also appears that the applicant was not in good healih when the 
policy was so received by the agent or at any subsequent time; nor do 
recitals contained in such an undelivered policy create a presumption 
that the first premium has been paid. Reese v. Fidelity Mutual Life 
Ass’n, 111 Ga. 482, 36 S. E. 637; Clark v. Mutual Life Ins. Co., 129 Ga. 
571, 59 S. E. 283; Brown v. Mutual Benefit Life Ins. Co., 131 Ga. 38, 
61 S. E. 1123; Williams v. Empire Life Ins. Co., 146 Ga. 246, 91 S. E. 
44; Reliance Life Ins. Co. v. Hightower, 148 Ga. 843, 98 S: E. 469; Mc- 
—— v. Northwestern Mutual Life Ins. Co., 26 Ga. App. 225, 105 S. 
E. ; 


(For other cases, see Insurance, Dec. Dig. §§ 136[1, 2, 4], 141[3].) 


2. INSURANCE — HEARSAY CONVERSATION INADMISSIBLE; 
INSURANCE COMPANY NOT BOUND BY AGENT’S DEC- 
LARATIONS WHILE NOT ACTING ON BEHALF OF HIS 
PRINCIPAL; APPLICANT’S GOOD HEALTH AT TIME OF 
POLICY DELIVERY HELD FOR THE COURT. 

The evidence in this case cannot be held to establish the fact that 
the policy was in any wise delivered by the agent to the applicant. The 
excluded letter from the agent to his company, even had it been other- 
wise admissible, was without probative value. The court properly ex- 
cluded as hearsay the testimony of the plaintiff, whereby it was sought 
to put in evidence certain conversations with the agent. Nor could such 
declarations of the agent be held to bind the company, since they were 
made after the death of the applicant and not while acting on behalf of 
his principal nor within the scope of his agency. Moreover, under the 
undisputed facts and circumstances disclosed, it. is immaterial whether 
there had been a delivery of the policy by the agent to the applicant. 
While it is ordinarily true that any question as to whether or not the 
plaintiff was in good health at the time a policy was delivered should 
be left for determination by the jury (Few v. Supreme Lodge Knights 
of Pythias, 136 Ga. 181 [3], 71 S. E. 130), yet. where all the testimony 
relating thereto excludes every reasonable hypothesis but one, the ques- 
tion becomes one of law for adjudication by the court (Empire Life Ins. 
Co. v. Jones, 14 Ga. App. 647 [3], 82 S. E. 62; Life Ins. Co. of Va. 
v. Pate, 23 Ga. App. 232 [3], 235, 97 S. E. 874; Mutual Life Ins. Co. v. 
Bolton, 22 Ga. App. 566 [2], 570, 96 S. E. 442). 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 





640 Insurance Law Journal, Vol, 58. { Dec., 


Error from Superior Court, Jasper County; Jas. B. Park, Judge. 

Action by Annie Folds, administratrix, against the New York Life 
Insurance Company. Judgment for defendant and plaintiff brings er- 
ror. Affirmed. 


Mrs. Annie Folds, as administratrix, sued the New York Life In- 
surance Company on an insurance policy upon the life of her deceased 
husband. The application for insurance, which was made a part of the 
policy, provided : 

“That the insurance hereby applied for shall not take effect unless 
the first premium is paid and the policy is delivered to and received by 
me during my lifetime and good health,” and “that only the president, 
a vice president, a second vice president, a secretary, or the treasurer of 
the company can make, modify, or discharge contracts, or waive any of 
the company’s rights or requirements, and that none of these acts can 
be done by the agent taking this application.” 

The policy contained also the following provisions: 

“The policy and the application therefor, copy of which is attached 
hereto, constitute the entire contract. * * * No agent is authorized 
to waive forfeitures or to make, modify, or discharge contracts, or to 
extend the time for paying a premium.” 

From the plaintiff's evidence it appears that the policy was written 
up and dated December 28, 1918, and, after being forwarded from the 
home office in New York to the Atlanta office of the company it was 
mailed on January 2, 1919, to the company’s agent who had solicited the 
policy, H. G. Smith, Newborn, Ga. The policy as forwarded to this 
agent was accompanied by a letter to him, stating that it was sent “for 
delivery and collection of premium, provided there has been no change 
in the occupation or condition of health since examination,’ and that 
“under no circumstances are you to mail or deliver any policies on which 
requirements are called for until all such requirements have been fully 
complied with.” On the trial the plaintiff testified: 


“He was taken sick on Sunday, the 29th day of December. He took 
his bed that day—stayed in bed some. His physical symptoms were that 
he had a cold. I don’t know about fever; I didn’t have any thermo- 
meter to tell; he wasn" any too hot. He went to bed on Sunday and I 
calied Dr. Wilson. He prescribed for him. The prescription was qui- 
nine and soda. That is all. He said he thought he had influenza. He 
passed a very good night Sunday night. Not any opiates or anesthetics 
at all were given him. Dr. Wilson came on Monday; he made one visit 
Monday. He was in bed part of the time Tuesday. He made one visit 
Tuesday. He didn’t leave any more medicine Tuesday. He came Wed- 
nesday. Mr. Folds was sitting up by the fire when he came. He did 
not prescribe anything for him Wednesday. He came Thursday night. 
Mr. Folds had gotten a little worse Thursday night. I don’t remember 
whether he was in bed when the doctor got there Thursday night. The 
doctor called Friday also, and he continued to get worse. He died Sat- 
urday, the 4th of January. He was buried on Sunday. From the 29th 
of December, 1918, until the 4th day of January, 1919, he was cofffined 
to his house, didn’t attend to any business—he stayed around home. I 
said he died of pneumonia. I don’t know whether the influenza went 
into pneumonia or not. I have nursed pneumonia. My husband’s case 
was similar to this—similar symptoms.” 

It appears that the policy remained in the hands of the company’s 
agent, who afterwards became temporary administrator of the applicant’s 
estate; that after the death of the applicant the agent, while temporary 
administrator, exhibited to the plaintiff at her home certain papers that 
the deceased had in the bank of which the agent was cashier, among 
which was the policy in question. The plaintiff testified that after look- 
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ing at the papers she requested Smith to keep them for her, and+that the 
policy remained in his possession until afterwards returned by him to 
the company. 

On the trial the policy was produced by the company under a notice 
given to it by the plaintiff. Other than the recital in the policy there 
was no evidence that the first premium had ever been paid. The plain- 
tiff offered in evidence a letter from the agent Smith to the defendant, 
addressed to its office in Atlanta, and dated February 4, 1919, stating that , 
on account of his having been appointed temporary administrator of 
Folds’ estate, his (Smith’s) attorney would not consent to his return 
of the policy sued on. The letter was offered for the purpose of show- 
ing that Smith had received and delivered the policy to the applicant. 
This letter, on objection, was excluded by the court. The court exclud- 
ed also certain testimony of J. O. Stanton, a witness fir plaintiff, as 
follows: 

“T asked him whether the policy had come, and he said he had it— 
the policy on Will Folds’ life—he told me it had come. He didn’t say 
how much. He said he had it and hadn’t delivered it. He said Mr. 
Folds had a box at the bank. He didn’t state anything else. He said 
he had the policy, and Mr. Folds had a box in his bank. I had not seen 
Mr. Folds—I just heard he was sick.” 

The following testimony of the plaintiff was also excluded: 

“Mr. Smith said he wanted to see me about being administrator. | 
told him I would like to get him to help me for a while—I wasn’t able 
to see after anything myself. Nothing was said about its being neces- 
sary to look after the matter promptly and right away. He said he had 
been told by several to get the place as temporary administrator if he 
could. He came to see me again. I asked him to cdrry these papers 
back and put them in the bank. He said this policy had been there sev- 
eral days. He did“not say whether W. J. Folds had ever seen it. He 
said W. J. Folds told him just to keep this policy up there with his 
other papers as he had always done Mr. Smith said when he received 
it he put it with his other papers in the bank. When he came to my 
house, he had it all together in one bundle.” 


At the conclusion of the evidence introduced by the plaintiff the 
court granted a motion for nonsuit. 

It is not necessary to add anything further to what is said in the 
headnotes. 


Doyle Campbell, of Monticello, and Hall, Grice & Bloch, of Macon, 
for plaintiff in error. 


Bryan & Middlebrooks, of Atlanta, and Greene F. Johnson, of Mon- 
ticello, for defendant in error. 


Jenkins, P. J. Judgment affirmed. 
Stephens and Hill, JJ., concur. 
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JULIUS v. METROPOLITAN LIFE INS. CO. (No. 13914.) 
(Supreme Court of Illinois. Oct. 22, 1921.) 


132 Northeastern Reporter, 435. 


1, INSURANCE — RIDER ATTACHED TO POLICY HELD IN- 
CLUDED WITHIN “FACE OF THE POLICY.” 


Under Harker’s St. pp. 2499, 2500, forbidding life insurance policies 
to contain provision for any mode of settlement at maturity of less value 
according to the company’s published rates therefor then in use, than 
the amount insured on the “face of the policy,” plus dividend additions, 
etc., the “face of the policy” did not mean merely the first page, but is 
the entire insurance contract contained in the policy, and included a rider 
attached and referred to on the first page, stating the amount at $1,000 
“subject to the reduction specified in the attached rider.” 


(For other cases, see Insurance, Dec. Dig. § 133[1].) 


2. INSURANCE — LIFE POLICY SUBJECT TO DEDUCTIONS 
FOR “OTHER INSURANCE” HELD NOT TO INCLUDE AC- 
CIDENT INSURANCE. 

A life insurance policy provision that if other policies of insurance 
are in force at the time of death the amount payable shall not exceed 
amount specified in the table attached, less total amount payable under 
all other policies by whomsoever issued, is to be construed as referring 
to life insurance contracts, and did not include a policy of accident in- 
surance under the rule of strict construction and deciding ambiguities 
against insurer. 

(For other cases, see Insurance, Dec. Dig. § 522%, New, vol. 13A 
Key-No. Series.) 

(For other definitions, see Words and Phrases, First and Second 
Series, Any other.) 


Appeal from Appellate Court, First District, on writ of error to 
Municipal Court of Chicago; Wells M. Cook, Judge. 

Action by Sam Julius against the Metropolitan Life Insurance Com- 
pany. On Judgment of the municipal court in favor of defendant, plain- 
tiff brought error from the Court of Appeals, and on its judgment in 
favor of plaintiff a certificate of importance was granted, and it appeals 
to the Supreme Court. Judgment of the Appellate Court affirmed. 


Hoyne & O'Connor, of Chicago, for appellant. 
Lebosky & Levine, of Chicago (William Levine, of Chicago, of 
counsel), for appellee. 


THomMPson, J. March 30, 1915, appellant, the Metropolitan Life In- 
surance Company, issued a 20 year endowment policy insuring the life of 
Isadore N. Julius for $1,000, and naming appellee, Sam Julius, the bene- 
ficiary in the event of the death of the insured prior to March 30, 1935. 
The policy issued was the ordinary four-page folder, with the insurance 
contract written and printed on the first three pages, and with certain 
riders, including a copy of the application, attached to the second and 
third pages. On the first page the amount was stated as “one thousand 
dollars, subject to the reduction specified in the attached rider.” Attach- 
ed to the second page of the policy was a printed rider headed, “Limita- 
tion of Death Benefit as Referred to on the First Page Hereof.” This 
rider provided for a limitation of the amount payable in the event of 
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death, ranging from $240 if the insured died at 9 years of age to $930 
if the insured died at 20 years of age. The exact language of the rider 
was: 

“The total amount of insurance in this company, including this pol- 
icy, and in all other companies and societies, shall not, under any cir- 
cumstances, exceed the amount specified in the following table at the 
age of the insured at death: If age 20 last birthday at time of death, 
$930. [Here follow other amounts graduated down to amount for age 
9.] If other policies of insurance in this or other companies are in force 
at the time of death, then the amount payable under this policy shall 
not exceed the amount specified in the foregoing table, corresponding to 
the age of the insured at the time cf death, less the total amount pay- 
able under all other policies, by whomsoever issued. It is agreed, how- 
ever, that if the amount payable be reduced in accordance with the 
above limitation the company will refund such proportion of the pre- 
miums actually paid as the amount of the reduction bears to the full 
amount for which this policy is written, as stated on the face hereof.” 

Appellee signed an agreement in the language of the rider at the 
time the policy was issued. . July 14, 1918, the insured was accidentally 
killed, and at the time of his death he held an accident policy, under 
which appellee, as beneficiary, collected the sum of $600. The insured 
was born October 1, 1897, and so was 2% months under 21 years of age 
at the time of his death. Under the rider the amount of the policy was 
$930, and the amount of premiums to be refunded was $11731. At the 
time of the accidental death of insured there was an unpaid balance of 
premiums for the current policy year of $21.51. Appellee filed his veri- 
fied statement of claim in the municipal court of Chicago for $978.49; 
his contention being that the rider contravened section 2 of our statute 
regulating conditions and provisions of life insurance policies, and was 
void, and that appellant was therefore liable for the full amount of $1,- 
000, less the unpaid premium of $21.51. Appellant defended on the 
ground that the rider was valid, and that the amount payable under its 
policy was $425.80, being $930, less the $600 paid under the accideni pol- 
icy, plus the $117.31 for the proportion of premiums to be refunded, 
less the $21.51 unpaid premiums. The municipal court sustained the con- 
tention of appellant, and entered judgment for $425.80. From that judg- 
ment appellee sued out a writ of error from the Appellate Court for the 
First District, where he again urged that the rider was void, and made 
the further contention that policies issued by accident insurance compa- 
nies were not included in the term “total amount of insurance,” used in 
the rider. The Appellate Court held that the rider was valid, but that 
it did not include accident policies, and set aside the judgment of the 
municipal court and entered judgment against appellant for $90849. A 
certificate of importance was granted, and this appeal followed 

The section of the statute on insurance involved here provides: 

“No policy of life insurance shall be issued or delivered in this state 
or be issued by a life insurance company organized under the laws of 
this state, if it contain any of the following provisions: * * * 3. A 
provision, that in event of the maturity of any policy after the expira- 
tion of the contestable period thereof, for any mode of settlement at 
maturity of less value, according to the company’s published rates there- 
for then in use, than the amount insured on the face of the pelicy, plus 
dividend additions, if any, less any indebtedness to the company on or 
secured by the policy and less any premium that may, by the terms~of 
the policy, be deducted.” Harker’s Ill. Stat. pp. 2499, 2500. 

The policy in question by its terms became incontestable after one 
year from the date of its issue. 

[1] Appellee, by cross-error, contends that the “face of the policy” 
means the first page of the policy, and that the rider attached to the 
second page of the policy attempted to provide a “mode of settlement at 
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maturity of less value * * * than the amount insured on the face of 
the policy,” his contention being that the only amount mentioned on the 
face of the policy is $1,000. We do not consider this construction sound 
The face of an insurance policy is the entire insurance contract con- 
tained in the policy. To construe the term to mean the first page of 
the policy would compel the insurance companies to print the policy on 
a sheet of paper large enough to accommodate all the terms and condi- 
tions on the front of the sheet. Such a requirement would find no sup- 
port in reason or in law. Policies issued by most of the well-known in- 
surance companies are delivered to the insured folded in such a way that 
none of the insurance contract is visible, and so that the only visible part 
of the policy is the indorsement on the outside. The construction for 
which appellee contends would make this indorsement the “face of the 
policy” if “face” is to be construed that part of the policy which is 
visible without unfolding or opening the pages. The face of the policy 
under consideration is all of the matter printed on the first three pages, 
together with the riders attached and made a part of the policy by ref- 
erence. The term “mode of settlement,” used in the statute, is not con- 
fined to the amount of the policy, but means all of the methods of set- 
tlement which may be provided by the company’s insurance contract. 
The policy in question provides for several modes of settlement. The 
insured, or the beneficiary in the event of the prior death of the insured, 
may elect to have the whole or any part of the amount of the policy 
paid in one sum, or to have the amount due paid is equal installments 
over a specified number of years, or to have a settlement by other meth- 
ods provided. The object of the statute is to prevent the insurance com- 
pany from inserting provisions in its policy providing for optional modes 
of settlement professedly for the benefit of the insured, but which in 
fact provide modes of settlement of less value than the amount fixed in 
the insurance contract which the insured or the beneficiary might have 
paid to him in one sum. In other words, if the insured or the beneficiary 
elect to have the sum payable under the policy paid by installments, the 
total value of the installments must not be less than the sum specified 
in the insurance contract as payable at the maturity of the policy. The 
rider in question does not violate any of the provisions of section 2, 
and it is therefore valid. 


[2] Appellant contends that the $600 paid under the accident policy 
should have been deducted from the $930 payable under the policy in 
question because the language of the rider refers to all insurance payable 
in the event of death. .In common parlance we do not refer to accident 
or health insurance as life insurance. When the parties to this contract 
agreed to the terms in the contract, they were dealing in life insurance, 
and we must assume that no other kind of insurance was mentioned or 
considered. If there is any ambiguity in an insurance policy, it is the 
fault of the insurance company. It prepares the contract, and the lan- 
guage used in the contract is its language. If that language is suscepti- 
ble of two interpretations, that one will be adopted which is most favor- 
able to the insured in order to indemnify him for the loss he has sus- 
tained. The amount of an-accident policy may or may not be payable at 
death. According to the stipulation filed the accident policy held by in- 
sured provided that the beneficiary would be paid the amount of the pol- 
icy for “death resulting only directly, and independently of all other 
causes, from bodily injuries sustained through external, violent, and ac- 
cidental means, if such death results from such bodily injuries within 
ninety days from such accident.” To the extent that this policy pro- 
vided payment in the event of death by accident it provided for life in- 
surance, but that does not bring it within the term “life insurance” as 
it is generally used, nor as it is used throughout our statute on insur- 
ance. That the insured did not understand that the langauge of this 
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rider included insurance provided by accident policies is made clear by 
the fact that he contracted for the accident insurance and paid premiums 
therefor. .If the construction for which appellant contends is sustained, 
the insured did a needless act, because his insurance was not increased 
by taking out the additional policy. The natural and reasonable con- 
struction to be given the language of this rider is to hold that the insur- 
ance mentioned in the rider was the same kind of insurance in which 
the parties were dealing at the time they entered into this contract of 
instrrance. 

The judgment of the Appellate Court is affirmed. 

Judgment affirmed. 


ATKINSON v. INDIANA NAT. LIFE INS. CO. (No. 10900.) 
(Appellate Court of Indiana, Division No. 2. Oct. 5, 1921.) 
132 Northeastern Reporter, 263. 


1. INSURANCE — AMBIGUOUS POLICY CONSTRUED MOST 
FAVORABLY TO INSURED. 


For the purpose of construction, an insurance policy is not regard- 
ed as an ordinary contract, and, where the language of the policy is 
ambiguous, that construction will be adopted which is most favorable to 
the insured. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


2. INSURANCE—DEATH WHILE ON “FURLOUGH” DOES NOT 
ARISE FROM “RISK OF MILITARY SERVICE.” 


Where insured was inducted into military service, and went to mili- 
tary camp to prepare himself for training, and was granted a leave of 
furlough until midnight, upon which he left the camp on an autocycle 
and was killed in a collision with an automobile, the accident resulting 
in his death was not a risk of military service, within the meaning of a 
provision in the policy that such service in time of war without a permit 
from the company was not a risk assumed; a “furlough” being a leave 
given to an officer or soldier to be “absent from service” for a certain 
time. 


(For other cases, see Insurance, Dec. Dig. § 438.) 


Appeal from Circuit Court, Warrick County; Marshall Tweedy, 
Judge. 

Action by Merrill Atkinson, administrator, etc., against the Indiana 
National Life Insurance Company. From a judgment in his favor, which 
he deems insufficient, plaintiff appeals Case transferred to Supreme 
Court. 


Nicuots, P. J. Action by appellant against appellee on a policy 
of insurance on the life of appellant’s decedent. The policy, which was 
dated October 20, 1913, contained an exception that— 

“Military or naval service in time of war without a permit from 
the company is a risk not assumed under this policy at any time; but 
the legal reserve hereunder will be due and payable in case of death 
while in such service.” 
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In September, 1918, the insured was inducted into the military ser- 
vice of the United States, and was sent to a military camp in California 
to prepare him by military training for active service in the. war with 
Germany. On December 2, 1918, while so engaged in military service, 
on his application, he was granted a leave of absence or furlough until 
midnight of that day for the purpose of pursuing his individual inclina- 
tions, and during which time he was not engaged in any military service 
for the government. After being granted his furlough, he started to 
the Pacific Coast on an autocycle, and while on his way, and away from 
said camp on said day, he collided with an automobile and was killed. 
It was agreed that, if appellant was entitled to recover the face of the 
policy, he was entitled to recover $1,000, together with interest; but if, 
on the other hand, he is not entitled to recover the face of the policy 
and interest, he was then entitled to recover the legal reserve under the 
policy and the accumulated interest thereon, amounting to $84.08, which 
sum had theretofore been deposited with the clerk by appellee for the 
use of appellant. 

On the agreed facts, briefly stated above, the court found that appel- 
lant was entitled only to the $84.08, the same being the legal reserve on 
the policy and interest, rendered judgment in favor of appellant and 
against appellee for that amount, and directed the clerk to pay the same 
to appellant in full of the judgment. The costs were adjudged against 
appellant. Appellant's motion for a new trial was overruled, and this 
ruling of the court is assigned as error, and presents for our considera- 
tion the question of the sufficiency of the evidence, and as to whether 
the decision is contrary to law. Appellee contends that the insured was 
in military service from the time that he was inducted into the service, 
that his death occurred while in such service, and that at the time of his 
death his status was that of a soldier in military service in time of war. 

[1] Appellant contends that the plain meaning of the language is 
that the company does not assume the risks of or incident to military 
service, and that the death of the insured was not due to a risk incident 
to military service. The language used is not free from ambiguity, and 
gives occasion for the difference in its interpretation by the litigants. 
The rule that governs under such circumstances is stated in Maxwell v. 
Springtield, etc., Co. (Ind. App.) 125 N. E. 646, as follows: 

“For the purpose of construction, an insurance policy is not regard- 
ed as an ordinary contract; but where the language of the policy is 
ambiguous, that construction will be adopted which is most favorable to 
the insured.” 


Authorities there cited sustain the principle, and it has been applied 
in cases of ambiguous military clauses. Malone v. State Life Ins. Co., 
202 Mo. App. 499, 213 S. W. 877; Redd v. American Central Life Ins. 
Co., 200 Mo. App. 383, 207 S. W. 74; Kelly v. Fidelity Mutual Life Ins. 
Co., 169 Wis. 274, 172 N. W. 152, 4 A. L. R. 845, 

[2] With these authorities before us, we hold that the accident re- 
sulting in insured’s death was not a risk of military service certainly 
not when, at the time of the accident, the insured had been granted a 
furlough, which, as defined by Webster’s Dictionary, is a leave given to 
an officer or soldier to be absent from service for a certain time. There 
could be no risk of military service when one is absent from it. 

[3] Having reached this conclusion, we now come to a question that 
for us is more difficult to determine. The reasons which appellant has 
assigned for a new trial are the insufficiency of the evidence and that 
the decision is contrary to law; error in the assessment of the amount 
of recovery, in that it was too small, was not assigned as a cause for a 
new trial. Appellee contends with much force that the assignment in 
the motion that the decision of the court is not sustained by sufficient 
evidence, or that the decision is contrary to law, does not present any 
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question as to the amount of the recovery, which can only be raised in a 
statutory way, as provided by the fifth subdivision of section 585, Burns’ 
R. S. 1914. We do not need to mention the many authorities cited by 
appellee to sustain the rule, as it is well established. Appellant cites no 
authorities that make an exception to the rule, and we know of none. 
But appellant contends in effect that there was no controversy as to the 
$84.08 being the correct amount due as the legal reserve; that appellee 
had agreed to pay that amount in discharge of the reserve, and had paid 
it into court for appellant’s use. He contends that a finding for that 
amount, and nothing more, amounted to a finding for appellee, and there- 
fore appellee was given judgment for costs. 

Appellant’s contention is certainly worthy of our consideration. The 
parties were not agreed as to the theory upon which appellant was en- 
titled to recover, but they were agreed as to the amount to which appel- 
lant was entitled under the respective theories. If, under the court’s 
construction of the law, appellant was entitled to recover without ref- 
erence to the war risk question, then it was agreed that he was entitled 
to $1,000 plus interest from a specified date; but if, under the court’s 
construction of the law, he was only entitled to the legal reserve, then it 
was agreed that he was entitled to only the $84.08, which had been ten- 
dered and was then in the clerk’s hands for his use. In either event, the 
court had nothing to do with fixing the amount of recovery, for that had 
been agreed upon by the parties. The court having decided that appel- 
lant was only entitled to the legal reserve, which the parties agreed was 
the $84.08, appellant says that such decision is contrary to law, and that 
this is the only question for our consideration. 

We are in harmony with this contention. The purpose of a motion 
for a new trial is to give the trial court opportunity to correct errors 
that may have occurred at the trial, and thereby save the time and ex- 
pense of an appeal. But the court was fully informed of his alleged 
error when he was told that, his theory adopted, his decision was con- 
trary to law, and he would not have been helped by being informed that 
the assessment of the amount of recovery, with which he had nothing 
to do, was too small. To hold that, under such circumstances, the stat- 
ute requires that appellant must assign in his motion for a new trial 
that the recovery is too small as a prerequisite to the consideration of 
his appeal on its merits, is to us a wrong interpretation of the statute. 
But we are confronted with the case of City of Indianapolis v. Parker, 
31 Ind. 232, where, in a case similar in principle to the instant case, the 
court held that such an assignment was necessary. The two cases are 
clearly distinguishable from the long list of authorities properly holding 
that such an assignment is necessary. 

For the reasons above, we are of the opinion that the case of City, 
etc., v. Parker, supra, should be overruled, and we therefore transfer this 
case to the Supreme Court for its consideration. 
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FLEMING v. FLEMING et at. (No. 32408.) 
(Supreme Court of Iowa. Sept. 28, 1921.) 
184 Northwestern Reporter, 296. 


1, INSURANCE — PARTNER HAS INSURABLE INTEREST IN 
LIFE OF OTHER PARTNERS; JOINT POLICY VALID. 


Each member of a partnership has an insurable interest in the life 
of every other member, and an undertaking of an insurance company to 
pay death loss upon any life to surviving members of firm is legitimate. 


(For other cases, see Insurance, Dec. Dig. §§ 116[1], 138[1].) 


Appeal from District Court, Polk County; C. A. Dudley, Judge. 
On second rehearing. Former opinions and decree in court below 
modified. For former opinions, see 174 N. W. 946; 180 N. W. 206. 


A. B. Cummins, Parrish, Parker & Miller and W. E. Miller, all of 
Des Moines, for appellants. 
Parsons & Mills, of Des Moines, for appellee. 


OWEN v. NEW YORK LIFE INS. CO. (No. 21781.) 
(Supreme Court of Mississippi, Division B. (Nov. 14, 1921.) 
89 Southern Reporter, 770. 


(Syllabus by the Court.) 


INSURANCE — WHERE CONTRACT PROVIDES INSURER 
SHALL APPORTION DIVIDENDS TO PREMIUMS, INSUR- 
ER CANNOT DECLARE FORFEITURE FOR NONPAYMENT 
PRIOR TO NOTICE OF DIVIDEND. 


Where a life insurance policy provides that the insured shall share 
in the profits of the company, to be ascertained annually, and that at the 
end of the second insurance year, and on each anniversary thereafter, 
such dividend as shall have been apportioned by the company to the 
policy will, at the option of the insured, be applied toward the payment 
of premiums, and where the application, which is made a part of the 
contract of insurance, contains express directions that all dividends shall 
be applied toward the payment of premiums, after the end of the second 
insurance year, the company cannot declare the policy forfeited for non- 
payment of premiums until it has given notice to the insured of the 
amount of the dividend apportioned to the policy. 


(For other cases, see Insurance, Dec. Dig. § 354[1].) 


Appeal from Circuit Court, Bolivar County; W. A. Alcorn, Jr., 
Judge. 

Suit by Mrs. Miriam R. Owen against the New York Life Insurance 
Company. Judgment for defendant, and plaintiff appeals. Reversed and 
remanded. 


sRoberts & Hallam, of Cleveland, for appellant. 
A. H. Longino, of Jackson, for appellee. 
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Cook, J. Mrs. Miriam R. Owen, plaintiff brought suit as beneficiary 
in an insurance policy for $10,000, issued by the New York Life Insur- 
ance Company, defendant, upon the life of her husband, Thomas S. 
Owen. At the conclusion of the testimony a peremptory instruction was 
granted in favor of the defendant, and from the judgment entered in 
pursuance of this instruction this appeal was prosecuted. 


The facts necessary to be stated are as follows. On the 24th day of 
October, 1916, the appellee issued its policy of insurance on the life of 
Thomas S. Owen, payable at his death to appellant. The policy provides 
that it is issued in consideration of the payment in advance of the sum 
of $414.30, constituting the first premium and maintaining the policy to 
the 24th day of October, 1917, and of a like sum on said date and every 
12 calendar months thereafter during the life of the insured until the 
maturity of the endowment. 

Under section 1 of the policy it is provided as follows: 

“The proportion of divisible surplus accruing upon this policy shall 
be ascertained annually. Beginning at the end of the second insurance 
year, and on each anniversary, thereafter, such surplus as shall have been 
apportioned by the company to this policy shall, at the option of the in- 
sured be either (a) paid in cash; (b) applied toward paymegt of premi- 
ums; or (c) applied to purchase of a participating paid-up addition to 
the sum insured; or (d) left to accumulate at such rate of interest as 
the company may declare on funds so held, but at a rate never less than 
3 per cent. compounded and credited annually, and withdrawable in cash 
on any anniversary, or payable at the maturity of the policy to the per- 
son entitled to its proceeds; or (e) applied on the accelerative endow- 
ment plan as set forth below. 

“If the insured fails to notify the company in writing within three 
months after the company shall have mailed to him a written notice of 
the amount of said dividend and the options available as aforesaid, which 
option he selects, the company will apply said dividend to the purchase 
of a paid-up addition to the sum insured; such paid-up. addition may be 
surrendered for cash at any time not later than three months after any 
default in the payment of premium, and the cash value thereof shall 
never be less than the original cash dividend.” 


Under section 5 of the policy is found a provision that a grace of 
one month (not less than 30 days), subject to an interest charge of 5 
per cent. per annum, was allowed for the payment of every premium 
after the first, during which time the insurance should continue in force, 
and this section also contains the following provision: 

“The policy and the application therefor, copy of which is attached 
hereto, constitute the entire contract.” 


In the application, a copy of which is attached to and made a part 
of the policy, the applicant, Mr. Owen, was asked this question: 

“(12) Do you desire to apply the dividends on the acceleration en- 
dowment plan to mature the endowment at an earlier age?” 


And in reply to this question he answered: 
“No; to apply toward payment of premium.” 


On the 29th day of November, 1918, at a time when the insured was 
seriously ill at his home, he sent for his law partner, Mr. Roberts, and 
told him that he thought that was the last day on which he could pay 
his premium on this policy, and requested Mr. Roberts to look on his 
desk at the office, where he would find a notice from the company of 
the amount of the premium. In accordance with these instructions Mr. 
Roberts went to the office and found the notice of the amount of the 
premium; this notice being as follows: 
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“New York Life Insurance Company. 
“Darwin P. Kingsley, President. 
“Branch Office at Jackson Miss. Nov. 19, 1918. 

“Mr. Thomas S. Owen, Cleveland, Miss——Dear Sir: We regret to 
notify that, according to our records, the premium, $414.30, and inter- 
est, $———, on policy No. 6050630, due October 24, 1918, is not paid. 
The perior during which the company may receive payment without any 
condition except interest at the rate of five per cent per annum from 
the due date expires on Nov. 24, 1918. After that date, in addition to 
payment of the amount due and interest thereon, the policy requires 
you to furnish evidence of insurability satisfactory to the company be- 
fore reinstatement can be secured. 

“The company realizes that the loss of insurance is something which 
every one should avoid, if possible, and desires to help a policy holder 
in ae way consistent with the terms of the policy contract to keep it 
in force. 

“We hope, therefore, that you will give this important matter your 
attention and write us at once concerning it, or, better still, if you are 
in this city, that you will call on us so that we may confer with you 
regarding this insurance. 

“When ,you write, please give your full name, your address, and 
your saheiamber, so that we may send a prompt reply. 

“Yours Truly, H. H. Graham, Cashier. 


After finding this notice Mr. Roberts directed the president of his 
local bank to call the cashier of the First National Bank of Jackson, 
Miss., and instruct him to pay to the defendant’s branch office at Jack- 
son the amount of the premium, with interest, and this was accordingly 
done. Later in the day New York exchange for said sum was mailed to 
the First National Bank of Jackson. Upon receipt of the telephonic 
instructions so to do, the cashier of the bank at Jackson telephoned to 
the office of the defendant company, and stated that he had this payment 
in hand and that it could take credit for the amount of this premium on 
the next day’s deposit. On the morning of November 30, 1918, the ex- 
change was indorsed and delivered to a clerk of the defendant company, 
who in turn delivered it to the cashier of appellee's branch office. How- 
ever, Mr. Owen, the insured, had died at 3 o'clock that morning. 


On December 2, 1918, presumably without notice of the death of 
the insured, the cashier of appellee’s branch office addressed a letter to 
Mr. Owen acknowledging receipt of the premium and stating that No- 
vember 24, 1918, was the last day on which, under the terms of the pol- 
icy, the company could accept payment of the premium, but that the 
cempany would consider the reinstatement of the policy if the insured 
would properly execute an inclosed application for reinstatement, and 
that pending the return of this application the remittance would be held 
subject to his order. 

On October 24, 1918, “the end of the second insurance year,” there 
was apportioned to the policy as a surplus or dividend the sum of $67.- 
50, and on February 18, 1919, the appellee wrote appellant as follows: 
“New York Life Insurance Company. 


“Darwin P. Kingsley, President. 
“Jackson Branch Office, Century Building, Jackson, Miss. 
“C. O. Wilkins, Agency Director. 
“H. H. Graham, Cashier. 
“Robert B. Mims, Resident Mgr. 
“Feb. 18, 1919. 
“Mrs. Miriam R. Owen, Cleveland, Miss—Dear Madam: Re Pol. 
No. 6050630—Owen, Deceased. We are pleased to hand ycu herein our 
check drawn on the First National Bank of this city to your order for 
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‘ 
$67.50 in payment of the dividend apportioned to the above-numbered 
policy on October 24, 1918. You probably know that this policy be- 
came lapsed for the nonpayment of the premium due on October 24th, 
and was of no value at the time of the death of Mr. Owen. 

“Yours very truly, H. H. Graham, 
“Cashier.” 


On February 18, 1919, appellee also returned to the Cleveland State 
Bank the draft for the premium “which had been delivered to it on No- 
vember 30, 1918. Appellant declined to accept the dividend check and 
promptly returned it to appellee, while the Cleveland State Bank advised 
appellee that pending the adjudication of the matter of loss, if any, 
under the contract between the company and Mr. Owen the money“would 
be held subject to its orders. 

The declaration filed in this cause contains six counts, but the sole 
and controlling issue made by the pleadings and presented here for deci- 
sion is whether under the contract between the parties, as evidenced by 
the policy and application therefor, the right of the company to claim 
a lapse or forfeiture of the: policy was waived by reason of the failure 
to notify the insured of the amount of the dividend which had been ap- 
portioned to this policy on October 24, 1918. 

The policy here involved provided that the proportion of the divisi- 
ble surplus accruing upon the policy should be ascertained annually, and 
that at the end of the second insurance year, and on each anniversary 
thereafter, such surplus as had been apportioned by the company to the 
policy would, at the option of the insured, be applied toward the pay- 
ment of premiums. Under the express provisions of the policy the ap- 
plication therefor is made a part of the contract, and in this application 
the insured exercised his option to have all dividends accruing on the 
policy applied toward the payment of premiums. Thus at the very in- 
ception of the contract the company was put on notice of the insured’s 
election to so apply all dividends. 

The end of the second insurance year having arrived, the insured 
had the right to expect and demand that the company would carry out 
his direction to apply the dividends which had been apportioned to the 
policy for the two years in reduction of the annual premium then due. 
The insured could not know the amount of these dividends, as this in- 
formation was pecularily within the exclusive knowledge of the com- 
pany, which had full control in the matter of dividends. Under these 
circumstances it was clearly the duty of the company to notify the in- 
sured of the amount of the dividends, in order that he might know the 
amount in cash he was required to pay to discharge .the premium, and 
if this notice was not given the company thereby waived the prompt 
payment of the premium and cannot declare a forfeiture. This view, 
we think, is founded upon reason and is supported by the great weight 
of authority. In Phoenix Mutual Life Ins. Co. v. Doster, 106 U. S. 30, 
1 Sup. Ct. 18, 27 L. Ed. 65, it is said. 

“Now, although the policy issued upon Riddle’s life required pay- 
ment annually of a specific sum as a premium, that stipulation must be 
construed in connection with the agreement set out in the application, 
that the premium might be discharged pro tanto by such dividends as 
were allowed to the insured from time to time. Whether the company, 
in ahy particular year, declared dividends, and what amount was availa- 
ble in reduction of the premium, were facts known, in the first in- 
stance, only to the company, which had full control of the matter of 
dividends. It certainly was not contemplated that the insured should 
every year make application, either at the home office or at the office of 
its general agent in Chicago, in order to ascertain the amount of divi- 
dends. The understanding between the parties upon this subject is, in 
part, shown by the practice of the company. Independently of that cir- 
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cum$tance, and waiving any determination of the question whether the 
forfeiture was not absolutely waived by the act of the general agent, 
in sending notice to the insured after the day fixed for the payment of 
the premium due September 20, 1876, it was, we think, the company’s 
duty, under any fair interpretation of its contract, having received in- 
formation as to the post office of the insured, to give seasonable notice 
of the amount of dividends, and thereby inform him as to the cash to 
be paid in order to keep alive the policy.” 

In Union Central Life Ins. Co. v. Caldwell, 68 Ark. 522, 58 S. W. 
361, the Arkansas court, in a well-considered case, held: 

“In the absence of any stipulation in the policy, and of any direc- 
tions otherwise by the assured as to the application of dividends which 
have been declared, it is the duty of a mutual company to apply such 
dividends to the payment of interest on loans made on the policy, when 
by so doing a forfeiture of all rights and benefits under the policy will 
be prevented. This is the rule in the case of premiums to keep the 
policy in force from year to year, and, of course, would be for the 
payment of interest on’an ordinary loan, which prevents a sale of the 
policy. * * * The learned counsel for appellant says, ‘These cases 
all arise under very different facts from those existing in the case at 
bar, and these differences are so vital and essential in their nature as to 
make them valueless as authorities. We will not review them here. 
But in our opinion the difference in the facts does not destroy the ap- 

* plication or lessen the efficacy of the principle. It is true that in some 
of them there was a contract, custom, or course of dealing. But be- 
cause insurance companies enter upon contracts or establish a usage in 
conformity to the doctrine above announced, from which they have not 
been allowed to deviate, does not prove the unsoundness of the doctrine 
itself, but rather the contrary. The doctrine does not arise out of the 
peculiar facts of any particular case. It does not depend upon contract, 
custom, or course of dealing for its existence and potency. It has its 
origin in that fundamental principle of justice which will compel one 
who has funds in his hands belonging to another, which may be used. 
to use such funds, if at all, for the benefit, and not to the injury, of 
the owner; for his consent to the one, and dissent to the other, will be 
presumed. * * * 


“The authorities also establish the rule that it is the duty of the 
company, before taking a forfeiture for default in the payment of a 
maturing obligation, to notify the assured or beneficiary of the amount 
of declared dividends where such dividends are insufficient to meet the 
obligation. * * * These principles are founded upon reason and 
common fairness and honesty, and they will have application wherever 
it becomes necessary to prevent a forfeiture, which is favored neither in 
law nor in equity.” 

Again in Eddy v. Phoenix Muual Life Ins. Co., 65 N. H. 27, 18 
Atl. 89, 23 Am. St., Rep. 17, the New Hampshire court says: 

“When the insured shares in the profits, and at the time when the 
annual premium becomes due cannot know what amount he will be re- 
quired to pay the company, the insurers cannot insist upon a forfeiture 
until they give the insured notice of the amount he is required to pay.” 

In Nall v. Provident Savings ‘Life Assur. Soc. (Tenn.) 54 S. W. 
109, the principle is announced in the following language: 

“Inasmuch as the insured was entitled, according to the terms of the 
policy, to certain reductions on. premiums, the amount of such reduc- 
tions from time to time to be fixed by the company, he could not know 
at any time, without notice, how much would be due, and for this rea- 
son there could be no forfeiture without notice.” 

Again in a note in 10 Ann. Cas. 688, it is said: 
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“The cases cited above have reference to premiums for fixed 
amounts, due at certain dates. But where, by the terms of the policy, 
the insured shares in the profits of the company and is entitled to have 
his premiums discharged pro tanto by such dividends as are declared 
from time to time, it is well settled that the insurer cannot insist on a 
forfeiture for nonpayment of a premium until he gives notice of the 
amount of the dividends, in order that the insured may know what 
amount in cash he is required to pay.” 

See, also, Home Life Ins. Co. v. Pierce, 75 Ill. 426; Reed v. Bank- 
ers’ Reserve Life Ins. Co. (C. C.) 192 Fed. 408; Joyce on Insurance, 
$$ 1166, 1320, 25 Cyc. 828. 

Appellee contends, however, that, if it shall be held that the com- 
pany was required to give notice of the amount of the dividend before 
declaring a forfeiture for the nonpayment of the premium, still the 
burden of proof was.on appellant to show that no such notice was gi- 
ven, and that she has failed to discharge this burden. If it be conceded 
that the burden was on appellant to show that this notice was not given, 
which we do not decide, we think there is sufficient testimony in this 
record to warrant the submission of this question to the jury. The 
judgment of the lower court is therefore reversed, and the cause re- 
manded. 

Reversed and remanded. 


WILLIAMS v. MUTUAL LIFE INS. CO. OF NEW YORK. 


(No. 4447.) 
(Supreme Court of Montana. Oct. 10, 1921.) 
201 Pacific Reporter, 320. 


INSURANCE — CONCEALMENT OF PRIOR MEDICAL TREAT- 

MENT HELD FRAUD AVOIDING POLICY. 

Concealment by applicant for insurance of the fact that in the pre- 
ceeding year he consulted two doctors, and during several months was 
treated by one of them, eld fraudulent. 

(For other cases, see Insurance, Dec. Dig. § 292.) 


Appeal from District Court, Beaverhead County; Jos. C, Smith, 
Judge. 

Action by Ruby R. Williams against the Mutual Life Insurance 
Company of New York. Judgment for plaintiff, new trial denied, and 
defendant appeals. Reversed and remanded, with directions. 


Charles R. Leonard and F. C. Fluent, both of Butte, for appellant 
Rodgers -& Gilbert, of Dillon, for respondent. 


ReYNoLbs, J. This action was commenced to recover of defendant 
thé amount alleged to be due upon an insurance policy upon the life of 
the deceased husband of plaintiff. Trial was had before a jury, which 
rendered a verdict in favor of plaintiff. Judgment was entered in ac- 
cordance with the verdict. Motion for new trial was made and over- 
ruled. Defendant has appealed from the judgment and from the order 
overruling the motion. 

On January 10, 1917, the insured, Oscar H. Williams, made appli- 
cation to the ‘defendant company for insurance upon his life. On 
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January 23, 1917, he passed the medical examination, and on February 
5, 1917, the policy was issued. Insured died on the 28th of June, 1917, 
as a result of tubercular laryngitis. 

The defendant admits the execution of the policy, but makes two 
separate affirmative defenses: First, that the policy was procured 
through fraud; and, second, that insured was not in good health at the 
time of payment of first premium and at the time of the delivery of 
the policy, the same being alleged as conditions precedent to the policy 
taking effect. In our disposition of the case, it is only necessary to con- 
sider the first one of these defenses. 

The policy contains this paragraph: 

“This policy and the application therefor, copy of which is indorsed 
hereon or attached hereto, constitute the entire contract between the 
parties hereto. All statements by the insured shall, in the absence of 
fraud, be deemed representations and not warranties, and no such state- 
ment of the insured shall avoid or be used in defense to a claim under 
this policy unless contained in the written application herefor and a 
copy of the application is indorsed on or attached to this policy when 
issued.” 

At the time of the examination of insured, he was required to make 
answer to a number of questions submitted by the medical examiner 
as a part of the application. In making answer to some of these ques- 
tions, he stated that the only illnesses, diseases, injuries, or surgical ope- 
rations that he had had since childhood were a fracture of the right 
thigh in 1904, a slight cold in September, 1916, of a duration of only 
from two to three days, and with complete recovery in September, 1916, 
an injury to right eye in 1899. He also stated that the only physician 
who had prescribed for or who had treated him, or with whom he had 
consulted in the past five years, was Dr. McMillan, of Dillon, in Sept- 
ember, 1916, for the cold above mentioned, and that he was at the time 
of his examination in good health. The undisputed testimony shows 
that these answers of insured did not correctly state the facts. It ap- 
pears conclusively that he had received treatments not only from Dr. 
McMillan, but also from Dr. Thorkelson in’ September and October, 
1916, and was present at a consultation over his case between these two 
doctors and Dr. Jones at about the same time; that the treatments he 
received were not for “cold” as that term is commonly understood, but 
for a serious ulcer in the throat. At the consultation between Drs. 
Thorkelson, McMillan, and Jones, the question was discussed as to 
whether or not this ulcer was syphilitic or tubercular in nature. At 
that time a smear was taken from his throat and examined to determine 
whether or not the ulcer was a specific one, which test showed negative. 
The Wasserman test was also made for the same purpose which showed 
negative. This latter test was made upon the suggestion of the insured 
on account of the history of his case. No test was made to determine 
whether or not it was tubercular. The testimony is disputed as to 
whether or not it was tubercular at that time, although it is admitted 
that he died the following June of tubercular laryngitis. However, the 
facts were conclusively established that the malady was a serious one, 
much more serious than is implied by the term a “cold,” and that the 
insured knew that the physicians who were treating him so considered it. 
These facts were very material as bearing upon the risk that the com- 
pany w&s assuming in writing his insurance, and it is hardly conceivable 
that if the company had known the real situation, it would have ac- 
cepted the risk without first satisfying itself that the ulcer was nothing 
more than a mere local infection that would quickly pass away. 

Construing the paragraph of the policy above mentioned, in the 
light of these facts, it is for this court to determine whether or not 
such misrepresentations shall be deemed fraud and construed as war- 
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ranties affecting the validity of the policy. This court had a similar 
question under consideration in the case of Pelican v. Mutual Life In- 
surance Co., 44 Mont. 277, 119 Pac. 778, in which the rule applicable to 
this case was laid down as follows: 


“That upon the payment of the first premium it [the policy] be- 
came a contract binding upon the defendant, unless the latter could 
show that it was induced to issue it by actual fraud practiced upon it by 
Pelican, in failing to answer fully and fairly each question propounded 
to him, according to his best information and belief. * * * This be- 
ing so, the burden was upon defendant to show, not only that the rep- 
resentations were untrue, but were made with the intent to conceal the 
condition of Pelican’s health, and that defendant would not have issued 
the policy but for the fraud thus practiced upon it. ‘Each party to a 
contract of insurance must communicate to the other, in good faith, all 
the facts within his knowledge which are, or which he believes to be, 
material to the contract, and which the other has not the means of as- 
certaining, and as to which he makes no warranty.’ (Rev. Codes, § 
5570.) Therefore, if the insured intentionally conceals facts which are 
material, or makes false representations with reference to them, intend- 
ing to mislead the insurer, he is guilty of actual fraud, which, at the 
option of the latter, avoids the policy. Such a fraud, however, is al- 
ways a question of fact for the jury (Rev. Codes, § 4980), and, unless 
the condition of the evidence is such that only one inference may be 
drawn from it, the court may not direct a verdict. The inquiry is: 
First, as to the truth of the representations; second, if untrue, whether 
they were intended to mislead; third, whether the adverse party accept- 
ed them as true and acted upon them; and, fourth, was he prejudiced? 
(Power & Bro. v. Turner, 37 Mont. 521, 97 Pac. 950.) The conceal- 
ment of the material fact is equivalent to a false representation that it 
does not exist.” 


We cannot escape the conclusion that the insured made false state- 
ments with knowledge of their falsity. that the defendant accepted his 
representations as true, acted upon them, and was prejudiced. The con- 
cealment on his part of the facts that he had been treated from May 
until October ef 1916, a part of the time at least, for an ulcer which he 
knew‘ was suspected to be either tubercular or syphilitic in nature, and 
that he had consulted Drs. Thorkelson and Jones and had been treated 
by Dr. Thorkelson, constituted misrepresentation as to material facts 
affecting the risk and was fraudulent, thereby justifying the insurance 
company in avoiding the policy. The evidence upon this feature of the 
case being uncontradicted and it being possible to draw only one infer- 
ence from it, there i$ presented a question of law for the court and not 
a question of fact for the jury. The fraud being conclusively estab- 
lished, the evidence was insufficient to sustain a verdict in favor of 
plaintiff. 

For this reason the judgment and order overruling motion for new 
trial are reversed, and the cause is remanded to the trial court with di- 
rections to enter judgment in favor of defendant. 

Reversed. 

Brantly, C. J., and Cooper, Holloway, and Galen, JJ., concur. 
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BEELER et at. v. SUPREME TRIBE OF BEN HUR. (No. 21600.) 
(Supreme Court of Nebraska. Oct. 14, 1921.) 
184 Northwestern Reporter, 917. 


(Syllabus by the Court.) 

1. INSURANCE — QUESTIONS AND ANSWERS IN APPLICA- 
TION FOR INSURANCE—HELD REPRESENTATIONS, NOT 
WARRANTIES; REPRESENTATIONS AND WARRANTIES 
DISTINGUISHED; IT IS NECESSARY IN DEFENSE FOR 
FALSITY OF STATEMENTS THAT DEFENDANT PROVE 
THE ALLEGED FRAUD. 


Certain statements, consisting of questions and answers in an ap- 
plication for insurance, set out in the opinion, examined, and held to be 
representations, and not warranties; that, in order to establish a defense 
based on the alleged falsity of said statements, it is incumbent on the 
defendant to prove that said questions were asked and answered by as- 
sured as written in the application; that they were false in some respect 
material to the risk; that they were made by the assured knowingly with 
the intent to deceive; that the defendant relied upon said representa- 
tions and was deceived by them to its injury. 


(For other cases, see Insurance, Dec. Dig. §§ 253, 265, 292.) 


(Additional Syllabus by Editorial Staff.) 

7. INSURANCE—IN AN ACTION ON LIFE BENEFICIARY CER- 
TIFICATE, THE BURDEN RESTED ON DEFENDANT TO 
PROVE DEFENSE OF INSURED’S FALSE REPRESENTA- 
TIONS. 

In an action on a beneficiary certificate, the burden of proving every 
material allegation in the amended answer rested upon the defendant in- 
surer, including the allegations that assured made a written application 
containing false answers to questions. 

(For other cases, see Insurance, Dec. Dig. § 817[2].) 


Appeal from District Court, Furnas County; Eldred, Judge. 

Action by Cornelius F. Beeler and another, as guardians of the 
person and estate of Margaret E. Axtell, a minor, against the Supreme 
Tribe of Ben Hur, a fraternal beneficiary society: Verdict and judg- 
ment for plaintiff, and the defendant appeals. Judgment modified and 
affirmed. 


Garlow & Long, of Columbus, and R. J. Harper, of Beaver City, 
for appellant. 


Lambe & Butler, and J. F. Fults, all of Beaver City, for appellees. 


Heard before Letton, Dean and Day, JJ., and Clements and Morn- 
ing, District Judges. 
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THOMPSON v. TRAVELERS’ INS. CO. OF HARTFORD, CONN. 


(New York Supreme Court, Appellate Division, Fourth Department. 
October 19, 1921.) 
190 New York Supplement, 338. 


1, INSURANCE — INTENT IN DELIVERY OF POLICY HELD 

FOR JURY. 

The question of intent with which an insurance agent delivered a 
policy and the insured received it, whether for inspection or to take 
effect, was for the jury, where the original application had been changed 
and a new application made out, requiring a higher premium than stated 
in the original, and the policy was delivered to a clerk of the insurer to 
deliver to him. 


(For other cases, see Insurance, Dec. Dig. § 668[3].) 


2. INSURANCE—AUTHORITY OF AGENT TO DELIVER POL- 
ICY WITHOUT PAYMENT HELD FOR THE JURY. 


Whether an agent had authority to deliver a policy, and waived the 
payment of the first premium and provision in regard to the insured’s 
health on delivery, notwithstanding provisions in the application that the 
contract should not take effect unless the first premium was paid while 
insured was in good health, and that no agent could alter the contract or 
waive its provisions, held for the jury under the evidence. 


(For other cases, see Insurance, Dec. Dig. § 668[2].) 


Appeal from Supreme Court, Chautauqua County. 

Action by Alexander Thompson, as executor under the will of Elsie 
R. Howard, deceased, against the Travelers’ Insurance Company of 
Hartford, Conn. From a judgment of the Supreme Court in favor of 
plaintiff, on the verdict of the jury, for $10,000.65, and also from an 
order entered on January 4, 1921, and from an order denying defend- 
ant’s motion for a new trial, entered on January 7, 1921, defendant ap- 
peals. Judgment and orders affirmed, and defendant moves for reargu- 
ment. Motion denied. 


Argued before Kruse, P. J., and Hubbs, Clark, and Davis, JJ. 


Frank C. Ferguson, of Buffalo, for appellant. 


Thrasher, Cole & Clapp, of Jamestown, and Arthur S. Tennant, of 
Westfield (Louis L. Thrasher, of Jamestown, of counsel), for respond- 
ent. 


Husss, J. This action was brought to recover upon a life in- 
surance policy in the sum of $10,000, issued upon the life of Elverton 
J. Howard. The beneficiary named in the policy was his wife, Elsie 
R. Howard. A. E. Backman was an agentt of the defendant company 
at Westfield, N. Y. He solicited the insurance in question. He furnish- 
ed the blank application on December 17, 1919. It was signed by 
Howard, and the agent’s certificate was filled out and signed by Back- 
man, as agent. After the blank application was filled out, it was de- 
livered to Backman as agent, and was forwarded by him as agent to the 
company. Thereafter, and on January 16, 1920, the company issued 
the policy at its home office. Before that time Howard had passed a 
medical examination.’ The amount of the premium was uncertain, and 
had to be fixed by the company at its office at the time when the policy 
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was issued. The premium named in the application was $367.10. The 
premium fixed by the company at the home office was $430. At the time 
the company prepared the policy, it also prepared a receipt for the first 
premium of $430. It also prepared a new application, which was the 
same as the original, except that in it the higher premium was named. 
The company mailed to Backman, its agent at Westfield, the executed 
policy, the receipt for $430 duly signed, and the new application to be 
signed by Howard. A copy of the new application was copied into the 
policy, with the signature of Howard as though it had actually been 
signed by him. 

Backman received the policy, receipt, and new application on the 
2lst day of January, and took them to the office of Howard. He there 
met Miss Morganstern, Howard's secretary, and inquired of her where 
Howard was. She stated to him that Howard was ill at home with a 
bad cold. He stated to her that he was there to deliver the policy. He 
delivered the policy, the signed receipt for the first premium, and the 
new application, and told her to have Howard sign the application. 
That afternoon Miss Morganstern took all the papers to Howard’s 
home and gave them to Miss Crawford, a nurse, who gave them to 
Howard. He signed the new application and delivered it to the nurse, 
and retained the policy and the receipt for the premium. Miss Morgan- 
stern received the signed application from the nurse, and on her way 
back to the office met Backman. She handed to him the signed applica- 
tion and asked him if there was anything else wanted. He said, “Yes; 
was anything said about a check?” She said that there had not been, 
but that if he would come to the office the next day she would get him 
the check that Mrs. Howard had power to sign a check, and that if he 
would call at the office she would get one signed and give it to him. He 
stated that he would come for it. She was at the office all of the next 
morning, but Backman did not call for the check. This was on Janu- 
ary 22d. The policy was delivered to Howard on the 21st. On the 
morning of Friday, January 23d, Miss Morganstern met Backman on 
the street, and he told her he could not accept the check, and would 
like the policy back. That evening, January 23d, Howard died. On 
the following Wednesday Mrs. Howard died, and this action was 
brought by her executor. 

On the 21st, when Miss Morganstern told Backman, the agent, that 
Howard was ill with a hard cold, she was stating the fact as it was 
understood. Not until January 22d, after the delivery of the policy, 
did the attending physician appreciate that Howard was suffering from 
anything more than a severe cold. On the morning of the 22d his 
temperature rose suddenly to above 104 degrees. The physician was 
then able to diagnose his trouble, and decided that he was suffering from 
influenza infection. Backman, at the time when he delivered the policy, 
had all the information any one had regarding Howard's condition. 
The premium on the policy was never paid, and the company, imme- 
diately after Howard’s death, denied all liability. 

The case was tried by the plaintiff on the theory that Backman, the 
agent, had power and authority, as agent, to deliver the policy without 
payment of the premium and while the insured Was ill, and that by do- 
ing so he waived the provision in the application which required the 
payment of the premium at or before the delivery of the policy, and, 
further, that the assured be in good health at that time. The applica- 
tion contained the following clause: 


“And Ahat the contract issued thereupon shall not take effect unless 
the first premium shall be actually paid while I am in good health.” 

The application contained, also, the following clause: 

“Modification, etc-—No agent can make, alter or discharge this con- 
tract, or extend the time for the payment of the premiums, nor can this 
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contract be varied or altered, or its conditions waived or extended in 
any respect, except by the written agreement of the company, in com- 
pliance with the law of the state in which the contract is issued, signed 
by the president, or one of the vice presidents or secretaries, whose au- 
thority shall not be delegated.” 

The policy provided that it was issued in consideration of the signed 
application, which was attached to it. The agent’s commission, in para- 
graph 6 thereof, read as follows: 


“6. The agent has no authority to make, alter, vary, or discharge 
any contract, or extend the time of payment of premiums, or to waive 
or extend any obligation or condition, or to take payment of premiums 
other than in current funds, or to incur any liability in behalf of the 
company, or to deliver any policy unless the applicant therefor is at the 
time in good health and insurable condition, or to receive any money due 
or to become due to the company, except on policies and receipts sent to 
him for collection.” 


The defendant contended that under the provisions of the applica- 
tion and policy Backman did not have power or authority to waive the 
provisions of the application ‘and policy, and, further, that the evidence 
did not show any such waiver, even if he had power to waive. 


The assured believed, when he signed the application and delivered 
it to the nurse, that he was insured, and so stated. Backman testified 
that, when Miss Morganstern delivered to him the signed application, 
he accepted it. The trial justice submitted the case to the jury in ac- 
cordance with the plaintiff's theory, and left the jury to determine, as 
matters of fact, the following questions: 


First. What was the intention of the parties wherf the policy was 
delivered to Mr. Howard on the Wednesday preceding his death? Was 
the policy delivered as a completed contract, or was it,the intention of 
Mr. Backman and Howard that the policy was simply handed over for 
the purpose of inspection? 


Second. Did Backman have the authority, notwithstanding the clause 
contained in the application and policy, to deliver it as a completed con- 
tract, and waive the payment of the first premium and the condition in 
regard to good health? 

Third. At the time Backman delivered the policy to Miss Morgan- 
stern to take to Howard, did he know the condition of Mr. Howard’s 
health, as it was understood by him and by his attending physician to be 
at that time? 

The court charged the jury that, if it found those propositicens in 
favor of the plaintiff, its verdict sMould be for the plaintiff, and the jury 
so found. I think the evidence justified the jury in finding that, when 
Miss Morganstern told Backman that Howard was suffering from a 
bad celd, it was a truthful statement, and a statement of his condition 
as understood by all of the parties interested at that time; that it was 
not misleading, incomplete, or fraudulent, but that it was a fair, honest, 
and truthful statement; and that, after hearing it, Backman had _ all 
the information possessed by any one at the time. In addition to that 
statement, it appears that on the 16th January Backman met Howard 
at an entertainment, and noticed that he was coughing badly and seemed 
to have a hard. cold. That was the date on which the policy was exe- 
cuted at the home office. 

[1] Within the meaning of the decision in the case of Ames v. Man- 
hattan Life Insurance Co., 40 App. Div.. 465, 58 N. Y. Supp. 244, af- - 
firmed in 167 N. Y. 584, 60 N. E. 1106, on opinion below, the agent in 
possession’ of the information imparted by Miss Morganstern was in 
position to waive the condition of Howard’s health, even though at that 
moment he was in a more serious condition, and was in fact suffering 
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from some other disease. The question of the intent with which Back- 
man delivered the policy and Howard received it was peculiarly a ques- 
tion of fact for the determination of the jury. 


[2] The question of whether or not Backman, at the time, had power 
and authority to deliver the policy and waive the payment of the first 
premium and the provision in regard to Howard’s health, depends upon 
the construction to be placed upon the case last cited, the case of Mc- 
Clelland v. Mutual Life Insurance Co., 217 N. Y. 336, 111 N. E. 1062, 
- a. case of Whipple v. Prudential Insurance Co., 222 N. Y. 39, 118 
NR. 204. 


The appellant relies principally upon the case of Russell v. Prudential 
Insurance Co., 176 N. Y. 178, 68 N. E. 252, 98 Am. St. Rep. 656. 
While there are certain statements in the opinion which, standing alone, 
might sustain the appellant’s position, the effect of those statements is 
limited by the decision in the two cases last cited, in which the Court 
of Appeals has explained the Russell Case and limited it, and has 
pointed out just what that case was intended to hold. At page 43 of 
222 N. Y., at page 212 of 118 N. E., in the Whipple Case, Judge Collin 
said : 

“The crucial point in the Russell Case was that the trial justice erred 
in holding that, as a matter of law, the agent, Tennant, was authorized 
to waive the right of the defendant to deem the policy ineffective until 
the payment of the- first premium.” 


In that case the trial court had held as a matter of law that there 
was a waiver by Tennant, and the defendant in that case, had asked to 
have the questiop of Tennant’s authority to waive submitted to the jury 
as a question of fact. The holding of the Court of Appeals was that 
the question was one of fact to be determined by the jury, and not one 
of law to be determined by the court, and the judgment was reversed 
and a new trial granted. The Whipple Case is authority for the pro- 
position that an agent, if he possesses sufficient power and authority, 
may, by the delivery of the policy, waive the payment of the first pre- 
mium. 

The McClelland Case is authority for the proposition that, under the 
same circumstances, such an agent may waive the provision in the policy 
that the assured must be in good health at the time of the delivery of 
the contract, and the Ames Case is to the same effect. If the facts in 
this case are such as to present a question of fact as to Backman’s au- 
thority to waive, within the meaning of those decisions, then, within 
the meaning of those decisions, the proper disposition of the case was 
made by the trial court and the judgment must be affirmed. The rea- 
soning of the court in those cases is clearly stated by Judge Collin in 
the Whipple Case, where he said: 

“The following reasoning is sound, impeccable, and established in 
this jurisdiction; The application is a proposition or request for the 
contract of insurance between the applicant and the company, the state- 
ments of which, upon its acceptance by the company, bind the applicant 
and create correlative rights to the company. The company may relin- 
quish or waive any of those rights. The obligations or rights of the 
applicant or of the company, arising through the application and its 
acceptance, cannot be restricted or affected by any provision of the pol- 
icy, as a contract, until the policy has taken effect and become a con- 
tract between the parties. The provision of the policy last quoted by 
us, or an analogous provision of a policy, has no contractual restrictive 
power in or upon the right or freedom of the company to waive the 
stipulation that the policy shall not take effect until the first premium 
is paid in full, because it is not until the waiver has been made (the 
premium remaining unpaid) that the policy becomes a contract between 
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the parties, or binding, as a whole or as to individual provisions, as a 
contract, upon the insured.” 

In my judgment, the Whipple Case is not authority for holding that 
Backman, under the facts in this case, had power to waive those provi- 
sions of the policy. In the Whipple Case the agent, who was held to 
have waived the provision of the policy, was a district manager, and 
to my mind that implies greater power and authority than is possessed 
by a local country agent. I think, however, that the case of Ames 
v. Manhattan Life Insurance Company and the case of McClelland 
v. Mutual Life Insurance Company furnish sufficient authority for the 
course adopted by the trial judge. In the Ames Case, 40 App. Div. at 
page 468, 58 N. Y. Supp. 246, Justice Barrett quotes with approval 
from the opinion of Justice Rumsey, delivered upon a previous appeal 
in the same case, where he said: 

“It is fairly to be inferred from all the testimony that Zimmerman 
general agent of the company to take applications and deliver the poli- 
cies; and, if he was such agent, his act in waiving a condition was un- 
doubtedly within his power.” 


In the McClelland Case it would seem that the agent who was held 
to have made the waiver was simply a special agent in the office of the 
defendant at Syracuse. In that case the trial justice directed a verdict 
for the plaintiff, thereby holding as a matter of law that Becker, the 
agent had power to make the waiver and to make an effectual delivery 
of the policy, although the assured, at the time of the delivery, was at 
home sick with the grippe. This holding would seem to be in conflict 
with the holding in the Russell Case, but it is the latest expression of | 
the Court of Appeals, the directed verdict was affirmed, and the opinion 
expressly reaffirms the doctrine of the Ames Case and explains the 
Russell Case, and the opinion states that an examination of the record 
in the Ames Case discloses that that case cannot be distinguished from 
the McClelland Case on the ground that the agent in the Ames Case 
ee a agent. Judge Hogan said 217 N. Y. at page 346, 111 

. E. 1065; 


“On the contrary, the nature of his agency was identical with the 
agency of Becker in this case. In both cases the insurance was solicited, - 
the application signed, the policy delivered, and premium received by the 
respective agents.” 

In the McClelland Case and in the Ames Case the only evidence, ap- 
parently, upon which the jury based the finding that the agent had pow- 
er to waive, was that the agent solicited the insurance, that he signed the 
application, that he delivered the policy which was sent to him by the 
company, and that in other cases where he received applications for in- 
surance he delivered the policies and received the premiums, and it was 
said that the possession of the policy offered a presumption that the 
agent was authorized to deliver it in accordance with the custom that 
prevailed in all cases where he had secured the applications, and it was 
further said; 


“He was thus clothed with apparent authority to represent the de- 
fendant, and information imparted to him may be imputed to the de- 
fendant represented by him.” 


In this case it appears that Backman solicited the application, fur- 
nished the blank, received the application from Howard, signed it as 
agent of the company, delivered it to the company, arranged for the 
medical examination, received from the company a receipt for the first 
premium duly executed, also a new application to be signed, and the 
policy executed ready for delivery. Backman testified that he custom- 
arily solicited insurance for the defendant company, that it was the cus- 
tom of the company, when a policy was issued at the home office, to for- 
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ward it to him for delivery, and with each policy to forward an official 
receipt for the first premium. Backman acted under a written author- 
ity, in which it was provided that he agreed to devote his entire time 
to the interests of the company, to canvass in his territory, to collect 
and account for all premiums, and to forward applications and report 
his collections to the company’s branch office. This evidence seems to 
me to bring this case squarely within the decisions above referred to. 
I advise, therefore, that the motion for a reargument be denied, and that 
the judgment and order be affirmed, with costs. 

Motion for reargument denied, with $10 costs. Motion for leave to 
appeal to Court of Appeals denied. All concur. 


GOODBAR v. WESTERN & SOUTHERN LIFE INS. CO. 
(No. 4227.) 


(Supreme Court of Appeals of West Virginia. Oct. 11, 1921.) 
108 Southeastern Reporter, 896. 


(Syllabus by the Court.) 

1. INSURANCE— INSURER, BY UNCONDITIONAL DELIVERY 
AND GIVING CREDIT FOR PREMIUM WAIVES POLICY 
PROVISION AGAINST LIABILITY BEFORE ACTUAL PAY- 
MENT. 


An express provision in a policy of life insurance that the insurer 
shall not be liable thereon until the premium is actually paid, may be 
waived by the unconditional delivery of the policy to the insured as a 
complete and executed contract under an express or implied agreement 
to give credit for the premium, or for a part thereof, and in such case 
the insurer is liable in case of the death of the insured before the ex- 
piration of the time given for payment. 

(For other cases, see Insurance, Dec. Dig. § 141[2].) 


2. INSURANCE — CIRCUMSTANTIAL EVIDENCE TO ESTAB- 
LISH SUICIDE MUST EXCLUDE EVERY OTHER REASON- 
ABLE HYPOTHESIS. 

Where, in a suit on a policy of life insurance, the defendant relies 
upon a provision of the policy defeating recovery if the insured dies 
from suicide, while sane or insane, within two years from the date of 
the policy, the evidence to show that the insured’s death was suicidal 
must be clear and satisfactory, and where circumstantial evidence is 
relied upon for such purpose, such circumstances must establish that 
death resulted from suicide to the exclusion of every reasonable hy- 
pothesis consistent wiih death from natural causes. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 


3. INSURANCE — LIFE POLICY HELD VOID FOR INSURED’S 

MISSTATEMENT AS TO PREVIOUS INJURY. 

A policy of life insurance issued upon an application in which is 
centained a representation by the insured that he had never had any ill- 
ness, injury, or disease, will be rendered void upon a showing that the 
insured, prior to the time of making the application, had suffered an in- 
jury resulting in the loss of one of his feet. 

(For other cases, see Insurance, Dec. Dig. § 291[7].) 
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4. INSURANCE—LIFE POLICY VOID FOR MISREPRESENTA- 
TION IN APPLICATION AS TO HAVING BEEN REFUSED 
INSURANCE. 


A policy of life insurance issued upon an application in which is 
contained a representation by the insured that he had never applied to a 
company or agent for insurance without receiving a policy of the ex- 
act kind and amount, applied for, will be rendered void, where it is 
shown that the insured had in fact applied to other companies for life 
insurance, and that such other companies had refused to issue the same. 


(For other cases, see Insurance, Dec. Dig. § 300.) " 


(Additional Syllabus by Editorial Staff.) 

6. INSURANCE — WHETHER INSURED INTENDED TO DE- 
CEIVE BY FALSE STATEMENTS OF FACTS IS IMMATE- 
RIAL. 

False answers in an application for a life insurance policy as to mat- 
ters of fact and not of opinion render the policy void, whether applicant 
had any intention of deceiving or not. 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 


Error to Circuit Court, Cabell County. 

Action by Zorada Goodbar against the Western & Southern Life In- 
surance Company. Judgment for plaintiff, and the defendant brings er- 
ror. Judgment reversed, verdict set aside, and cause remanded for new 
trial. 


Fitzpatrick, Campbell, Brown & Davis, of Huntington, for plain- 
tiff in error. 


J. H. Strickling and Jean F. Smith, both of Huntington, for defend- 
ant in error. 


Vol. LVILI. 


58 
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FIRE, TORNADO, ETC. 


DONLAN & HENDERSON vy. TURNER, DENNIS & LOWREY 
- LUMBER CO. (No. 892.) 
(United States District Court, D. Montana. August 4, 1921.) 


275 Federal Reporter, 71. 


2. INSURANCE—SELLER NOT ENTITLED TO SHARE IN IN- 

SURANCE TAKEN FOR PURCHASER. 

Under a contract by which plaintiffs sold the lumber in their yard to 
defendant for $20 per thousand, with an agreement for a share of the 
profits, if any, made on a resale, and requiring plaintiffs to insure the 
lumber for $25 per thousand for the benefit of defendant, which they 
did, also taking additional insurance in favor of themselves, on the de- 
struction of some of the lumber by fire while in the yard, plaintiffs held 
not entitled to any part of the $25 per thousand insurance, each party 
having the right, as it did, to insure its own interest. 


(For other cases, see Insurance, Dec. Dig. § 582.) 


At Law. Action by Donlan & Henderson against the Turner, Den- 
nis & Lowrey Lumber Company, a corporation, of Jackson, Mo., 
with equitable defense. Decree on accounting. 


Harry H. Parsons and A. J. Violette, both of Missoula, Mont., for 
plaintiffs. 

Hall & Pope, of Missoula, Mont., and Rees Turpin, of Kansas City, 
Mo., for defendant. 


Bourouin, D. J. [1] Each party alleges the other’s defaults in 
performance of a somewhat novel written contract made April 16, 
1920, which contract is as follows; That plaintiffs “sell” and defend- 
ant “buys” some 2,000 M feet of lumber in a local yard and all there 
“to be * * * cut’ to January 1, 1921; that immediately “the vendees 
shall pay to the vendors, as an advancement hereon, the sum of $20.00 
per M feet on all “existing lumber, and “shall also pay and advance” 
the like sum on future lumber, on inventory by the 10th of each month 
of piles in the yard; that “the vendees shall also loan to the vendors” 
$20.000, for which vendors shall execute their note; that to payment of 
the note, one-half the advance due on future lumber shall be applied 
by vendee “until * * * fully paid”; that payments or advances and 
loans shall bear 7 per cent, interest per annum “until * * * fully 
paid,’ computed and adjusted monthly upon the “balance thereof re- 
maining against the vendors”. that upon “payment of the advance of 

* * * the title to and possession of said lumber shall pass to 
the vendees and become their property, subject only to the balance that 
will be payable to the vendors for the balance of the purchase price, 
* * * and the vendors shall give a bill of sale to the vendees there- 
for and possession thereof, and said lumber shall be marked and de- 
signated as the property of the vendees, from the time it is so marked 
and possession given;” that vendors lease the yard to vendees, subject to 
the former’s use for purposes of the contract; that if vendors fail to 
perform, vendees have right to use vendor’s planer at the yard, “to dress 
said lumber in order to protect” vendees “against loss on account of 
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theeamounts advanced hereunder’; that vendors shall manufacture and 
grade the lumber in accord with specified rules and standard, hold “vend- 
ees harmless against any claim or loss which may arise under said rules 
or standard,” at their expense insure for $25 per M feet all lumber sold 
and in yard, loss payable to vendee, and “shall deliver said lumber f. o. 
b. cars” at the yard, “either dressed or rough, as directed and ordered 
by the vendees”; that the “vendees shall market and sell said lumber 
for the highest market price obtainable at the time of making such 
sale, and upon the delivery thereof on cars as aforesaid * * * and 
when each car is shipped, the vendors will render to the vendees an in- 
voice and the original bill of lading, and will draw on them for the 
amount of such invoice, less 15 per cent., less 2 per cent. trade discount, 
and less $20 per thousand feet already paid and advanced, * * * 
which draft the vendees agree to honor and pay when presented.” The 
evidence is without .material conflict, and the facts, brief and direct, are 
as follows: There was due performance by both parties, and on August 
3, 1920, the lumber in yard, on which $20 per M feet had been paid and 
bills of sale executed, less some 280 M feet shipped, was some 3,055 
M feet. Plaintiffs’ unpaid loans, including some $11,000 additional 
loan in June, represented by notes due at intervals to October Ist, ag- 
gregated some $20,000, and the insurance secured by plaintiffs on this 
and some other of their lumber was $70,000, payable to defendant as 
its interest might appear and $60,000 payable to plaintiffs. That day an 
accidental fire destroyed some 3,015 M feett of said lumber in the yard, 
and also other lumber of plaintiffs. The parties continued in perform- 
ance, but market conditions unfavorable, both parties in need of money, 
some dispute in reference to insurance, and defendant's attitude, first 
plainly manifest after the fire, that it was but a selling agent for a com- 
mission, created dissatisfaction, which culminated in this action com- 
menced on December 20, 1920. 


In the meantime plaintiffs had collected all the insurance money, 
paid $60,000 of it to defendant, at first disputed defendant's right to 
the stipulated $25 per M. feet of the contract, later appeared to ac- 
quiesce, but had not accounted for the balance of it at time of action 
commenced. It appears that from the beginning plaintiffs were less 
clear than defendant in conception of the nature of thé contract, the 
relations and the rights it created; and so when defendant’s attitude 
aforesaid developed by self-serving statements mainly, after the fire, 
plaintiffs either did not perceive its significance, or were too ill advised 
to contradict or oppose it, for they seemed to acquiesce till suit brought. 


After the fire defendant paid for new-cut lumber inventoried in 
piles and bills of sale given as follows: $20 per M for some 514 M feet 
of August cut, by cash without application of any of it to payment of 
loans to plaintiffs and overdue; the like in respect to some 401 M feet 
of September cut; $20 per M for some 700 M feet of October cut, 
by crediting it to plaintiffs’ account in respect to the balance of insur- 
ance money withheld. As the 10th of December approached, both 
parties indicated intent to perform in respect to the November cut, but 
neither performed. 

Throughout the contract, market conditions were unfavorable, and 
both parties, in hope of improvement, acquiesced in few resales and 
shipments. Tem cars were shipped before the fire, and one car after 
it aggregating some 322 M feet. Some of these cars were ordered and 
shipped before defendant had resold the lumber, and in consequence 
before purchasers were found demurrage was incurred in amount some 


When plaintiffs commenced this action they attached all said lumber 
in the yard, and when defendant answered it also attached the lumber. 
The pleadings are in accord with the respective theories of the parties, 





666 Insurance Law Journal, Vol, 58. [ Dec., 


and as therein both are in the main in error, and as the action (brought 
at law, with an equitable defense interposed in the answer, and ac- 
counting demanded in the reply) has been tried in the nature of an 
accoun ing in equity in respect to a divisible, installment contract, the 
pleadings neéd be no more than indicated by brief reference to the 
theories advanced. Plaintiffs’ is that the contract is of sale for resale, 
and that they are entitled to recover what they might have received if 
the burned lumber had been resold, and to recover the $20 per M feet 
of the October cut which defendant credited to balance of insurance 
withheld; and plaintiffs eviden.ly contemplate some accounting in 
future in respect to said lumber now in yard, when resold by defend- 
ant. Defendant’s theory is that the contract is of agency for sale, and 
that it is entitled to recover all factor’s advances (the $20 per M feet 
paid), expenses, the balance of insurance, and the loans, terminating 
the contract and accomplishing final settlement. Both parties abandon 
certain claims for damages for lost profits, alleged in the pleadings. 

To first dispose of defendant’s equitable defense of mistake in reduc- 
ing the contract to writing, and its claim of practical construction in 
accord with its theory of agency, the mis.ake was first asserted by it in 
its amended answer, months after the contract made, performance, 
destruction of lumber, suit commenced, and is too late. Further, the 
evidence in support of it is too trifling to warrant discussion; and like- 
wise of the evidence of practical construction, consisting of defend- 
ant’s belated self-serving statements to that end. 

Proceeding to the character of the con ract, it has all the elements 
of sale, and only enough of the indicia of agency to give some color 
to a claim of the latter. The lumber inventoried and the $20 per M 
paid, the absolute property in lumber and money respectively vested in 
defendant and plain.iffs beyond return, recall, or repayment. There- 
after plaintiffs have no interest in the lumber, save that it be resold for 
the purposes of the contract, and thereafter the lumber could be at- 
tached by defendant’s creditors, but not by plaintiffs’, Resale is in 
accordance with defendant's judgment of time, place, persen, price,, 
and terms, save to be in reasonable time and for the highest reasonably 
obtainable price. The proceeds are defendants, as is any loss of them, 
plaintiffs having no interest therein, but only in the price as the measure 
of what, if anything, becomes due them from defendant on resale. 
Defendant receives the usual trade discount of a buyer, whether or not 
it concedes it to its vendee on resale. The parties intended and ac- 
complished a sale. The consequences are clear. As owner of the 
lumber burned, defendant loses its investment therein and its prospec- 
tive profits, but indemnified to the extent of the stipulated insurance 
of $25 per M feet, and, as owner of the lumber not burned, it is obligat- 
ed to resell in accordance with the contract. In respect to neither is it 
entitled to recover from plaintiffs any of the $20 per M by it paid. Nor 
are plaintiffs entitled to recover what they might have received had 
the lumber been resold before burned. They sold it to defendant for 
$20 per M and its promise to resell, whereupon, if for a price in ex- 
cess of the amount due defendant by virtue of the contract, viz. $20 
per M, plus 17 per cent. of the resale price, defendant would pay to 
plaintiffs the equivalent of such excess. Before resale, no money was 
due plaintiffs; no debt to them existed. If resale was for an excess 
price as aforesaid, money would then be due plaintiffs; a debt to them 
would then be created. The happening of resale alone would deter- 
mine what, if anything, was due plaintiffs, the amount, and the time of 
payment. Defendant’s promise to pay was not, absolute, but was con- 
ditional, and plaintiffs’ right to payment was not vested, but was con- 
tingent. 
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By reason of destruction of the lumber the condition failed, the 
contingency did not happen, and both the promise and the right ex- 
pired. , , 

For in these circumstances the law is that the failure of the event to 
happen without fault of the promisor prevents creation of a money 
debt, terminates the promisee’s expectancy of payment, and excuses 
failure to perform the promise. See cases, 13 C. Jur. 114, 631. A 
like principle is that, if by the express or implied terms of the con- 
tract, the promise is conditional on possibility of performance, and per- 
formance became impossible without fault of the promisor, his liabil- 
ity is discharged. See cases, 13 C. Jur. 640; 7 Halsbury, Laws of 
England, 429. Still another like principle is that, if expressly or by 
implication to effectuate an intent presumed in good faith and fair 
dealing the parties contemplate continued existence of the subject-mat- 
ter of the contract in order to accomplish performance, its destruciion 
without fault absolves both from further performance in so far as de- 
pendent upon such continued existence. See cases, 13 C. Jur. 643; 
7 Halsbury, Laws of England, 430. These principles are controlling 
here. The sale of lumber made, it was not known that anything would 
become due plaintiffs, nor amount, nor when. All were contingent, 
which to determine defendant promised to resell the lumber. It 
burned, and resale, before possible, became impossible. The contin- 
gencies did not happen; the determination was not made. Defendant's 
promise became impossible without its fault. It is clear the parties 
contemplated the continued existence of the lumber for resale and to 
determine, all said contingencies, because by the contract thus only were 
they to be determined. 

It will be conceded plaintiffs’ right to any payment, and how much, 
depended upon resale for a price in excess of the amount due defend- 
ant as aforesaid, and it will be conceded that if values depreciated by 
reason of time, weather, borers, insects, and the like, plaintiffs would 
lose accordingly. That is, if because thereof the lumber resold for no 
more than due defendant as aforesaid, though worth more at time of 
sale, plaintiffs would be entitled to no payment from defendant. 


And the same principle that in whole or in part would discharge de- 
fendant’s promise in these circumstances of partial destruction of the 
lumber or of its value in whole discharges it in the instant circum- 
stances of fire and total destruction of the lumber. Both parties un- 
derstood this, and both insured. The 2,000 M feet first sold to defend- 
ant contemporaneously cost plaintiffs $35 per M feet. They received 
$20 per M from defendant, agreed to insure in defendant’s interest for 
$25 per M and did insure for $35 per M the amount they had paid for 
the 2000 M. Later they secured $60,000 more insurance, aggregating 
on all the lumber $55,000 more than the $25 per M they agreed to 
carry for defendant on the lumber burned, and all of which they 
collected. That some of it was on lumber not sold to defendant does 
not detract from the implication in respect to their understanding afore- 
said. 

[2] It is urged by plaintiffs that, as defendant paid them but $20 
per M for the lumber burned, and thereon claim the stipulated in- 
surance of $25 per M, $5 thereof is profit which on some equitable prin- 
ciple it ought to share with plaintiffs, even as though secured by a re- 
sale of the lumber. This cannot be maintained. In any view of the 
parties’ respective interests in the burned lumber, even as other co- 
owners, each could insure their or its interest, without liability to 
share proceeds with the other. 

[3] Of their respective interests, they were of the nature of joint 
adventurers in the proceeds upon resale of the lumber. If for any for- 
tuitous reason, including market conditions, resale was without excess 


\ 
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as aforesaid, plaintiffs received nothing; if resale was without excess, 
plaintiffs received its equivalent; if resale was for less than due de- 
fendant, or if no resale could be made, defendant suffered loss ac- 
cordingly. This determines the chief issue. In the matter of demur- 
rage and excessive freight, the contract bases plaintiffs’ right to pay- 
ment on resale, on the resale price, less express deductions, and less 
the implied deduction, it is agreed, of freight. Defendant ordered 
lumber loaded and shipped before sold, and plaintiff complied. 


The cars were consigned to defendant at a destination by it named, 
and when it resold the lumber the cars were reconsigned to the destina- 
tion of the purchasers. In consequence demurrage was incurred and 
freight was increased over that of an original consignment to destina- 
tion of the purchasers. For demurrage or car rent, defendant is not 
entitled to credit. It is not freight, and freight is the only expense of 
resale that is by virtue of the contract a credit in defendant’s behalf. 
Shipment before resale may be a departure from the contract, but al- 
though therein plaintiffs waived draft upon defendant for the invoice 
price, they did not also waive the benefit of the contract’s protection 
to them against all expense of marketing the lumber save freight. 


The increased freight is “freight,” and is a proper credit in defend- 
ant’s behalf. When plaintiffs dispatched cars before sale, they knew 
the likelihood of increased freight, and acquiesced therein. All of 
these shipments have been resold, save one now “in storage” in St. 
Louis. Defendant assumes to credit plaintiffs with their dues in re- 
spect to them from a time subsequent to resale, on the theory it neces- 
sarily awaited freight bills. 

The contract requires defendant to pay plaintiffs’ draft upon ship- 
ment. Plaintiffs waived this in respect to lumber shipped before re- 
sold, but are entitled to credit from date resale made, whether or not 
defendant ever received freight bills. 


In the matter of the loans, all overdue, defendant is entitled to re- 
cover them in account $16,171.09, deducting credits to plaintiffs, con- 
sisting of exchange paid and conceded and amounts due upon resales 
of lumber. 


The notes provide for reasonable attorney’s fees, a cross-complaint 
being equivalent to a “suit,” and $286.75 are allowed. This is one-half 
what the local rule in general would allow, but defendant’s erroneous 
attitude in respect to the character of the contract tended to precipitate 
the litigation and requires the lessening of the ordinary allowance. 


In the matter of the insurance of $25 per M for defendant, by plain- 
tiffs collected and in part withheld, defendant is entitled to recover it 
with interest from date collected, in total amount of $1,626.67. Against 
insurance withheld, defendant properly credited to plaintiffs the pay- 
ment for the October cut of lumber. 


In the matter of interest, defendant is entitled to it in accordance 
with the contract, but to no interest in respect to payments for lumber, 
save if and when worked out upon resale. 


Herein no account is taken of lumber paid for, bills of sale execut- 
ed, existing, and not resold, including the car in storage, save to de- 
termine it is the property of defendant, subject to the contract. Com- 
putations are to August 10, 1921, and to conform to the decision the 
account discloses (and the parties virtually so agree) that $18,084.51 
are due to defendant from plaintiffs. In equity, costs are discretion- 
ary, and in view of the circumstances it is believed neither party is en- 
titled to costs. 


Decree accordingly. 
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NORWICH UNION FIRE INS. SOC. v. RAYOR. (No. 9784.) 


(Supreme Court of Colorado. July 3, 1921. Rehearing Denied Oct. 3, 
, 1921.) 


201 Pacific Reporter, 50. 


1. INSURANCE— FIRE POLICY HELD NOT TO REQUIRE AP- 
PRAISAL AS CONDITION PRECEDENT TO SUIT; “RE- 
QUIRED.” 


A fire insurance policy providing that loss should not become paya- 
ble until 60 days after the notice, ascertainment, estimate, and satisfac- 
tory proof of the loss should have been received by insurer, including 
an award by appraisers “when appraisal has been required,” and that no 
suit on the policy should be sustainable “until after full compliance by 
the insured with all the foregoing requirements,” did not make appraisal 
. a condition precedent to insured’s right of action in any case where ap- 
praisal was not demanded by insured; the ordinary meaning of “re- 
quired” being “demanded” or “requested,” rather than “made _ neces- 
sary.” 

(For other cases, see Insurance, Dec Dig. § 612[3].) 

(For other defintions, see Words and Phrases, First and Second 
Series, Require.) 


2. INSURANCE—AMBIGUITIES RESOLVED IN FAVOR OF AS- 
SURED. 
Ambiguities in fire insurance policy should be resolved in favor of 
the assured. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Denison, J., dissenting. 


En Banc. 

Error to District Court, City and County of Denver; Charles C. 
3utler, Judge. 

Action by David E, Rayor against the Norwich Union Fire Insur- 
ance Society. Judgment for plaintiff, and defendant brings error. Af- 
firmed. 


Sylvester G. Williams, of Denver, for plaintiff in error. 
Charles Clyde Barker and Leslie E. Hubbard, both of Denver, for 
defendant in error. 


TELLER, J. The defendant in error brought suit against the plain- 
tiff in error to recover upon an insurance pelicy on a stock of goods 
which was destroyed or injured by fire. He had judgment, and the 
cause is now here on error. The parties will be designated as in the 
trial court. 

The policy in question was of the New York standard form. The 
following paragraphs of it are involved in this review: 

“Par. 1. In the event of disagreement as to the amount of loss 
the same shall, as above provided, be ascertained by two competent and 
disinterested appraisers, the insured and this society each selecting one, 
and the two so chosen shall first select a competent and disinterested 
umpire; the appraisers together shall then estimate and appraise the 
loss, stating separately sound value and damage, and, failing to agree, 
shall submit their differences to the umpire; and the award in writing 





670 Insurance Law Journal, Vol, 58. [ Dec., 


of any two shall determine the amount of such loss. the parties thereto 
shall pay the appraiser respectively selected by them, and shall bear 
equally the expenses of the appraisal and umpire. 

“Par. 2. This society shall not be héld to have waived any provi- 
sion or condition of this policy or any forfeiture thereof by any require- 
ment, act, or proceeding on its part relating to the appraisal or to any 
examination herein provided for; and the loss shall not become payable 
until sixty days after the notice, ascertainment, estimate and satisfactory 
proof of the loss herein required have been received by this society, in- 
cluding an award by appraisers when appraisal has been required 

“Par. 3. No suit or action on its policy, for the recovery of any 
claim, shall be sustainable in: any court of law or. equity until after full 
compliance by the insured with all the foregoing requirements nor unless 
commenced within twelve months next after the fire.” 


[1] Defendant contends that an appraisal was a condition precedent 
to a right of action. This contention was based upon an interpretation 
of paragraph 2 to the effect that an appraisal was necessary to the right 
of action, and, if not demanded by the insured, any action upon thes 
policy was premature. 

Paragraph 1 appears in substance in the policies discussed in many 
reported cases, and in none of them has it been held to be a condition 
precedent to a right of action. To be so the language must be clear and 
specific to that effect. 

“In order to make such award a condition precedent to the right 
of maintaining suit, it must be so expressed in the policy, or necessarily 
implied from its terms.” Mutual Fire Ins. Co. v. Alvord, 61 Fed. 752, 
oC. C. Als. 

Even where such requirement is expressly made a condition prece- 
dent, it is held that it is not to be so considered unless compliance with 
it has been demanded. Kahnweiler v. Phoenix Ins. Co., 67 Fed. 483, 14 
C. C. A. 485; Birmingham Fire Ins. Co. v. Pulver, 126 Ill. 329, 18 N. 
E. 804, 9 Am. St. Rep. 598. 

According to the great weight of authority, a provision that no ac- 
tion shall be maintained unless there has been an award, where one is 
required in case of dispute as to the loss, is inoperative unless an award 
has been demanded. Phoenix Ins. Co. v. Badger, 53 Wis. 283, 10 N. W. 
504; Randall v. Am. Fire Ins. Co., 10 Mont. 240, 25 Pac. 953, 24 Am. 
St. Rep. 50; German Am. Ins. Co. v. Steiger, 109 Ill. 254. Liverpool Ins. 
Co. v. Creighton, 51 Ga. 95; Reed v. Ins. Co., 138! Mass. 572; Wright 
v. Ins. Co., 110 Pa. 29, 20 Atl. 716; Walker v. Ins. Co., 51 Kan. 725, 33 
Pac. 597. Kahn v. Traders’ Ins. Co., 4 Wyo. 419, 34 Pac. 1059, 62 Am. 
St. Rep. 47. When the two paragraphs are considered together, it is 
clear ,that an appraisement is not a condition precedent. Paragraph 2 
provides that the loss shall not be payable until ‘“‘sixty days after notice, 
ascertainment, etc., including an award by appraisers, when appraisal 
has been required.” Neither party demanded an appraisal. The trial 
court held that this provision meant “when the insurer has required an 
appraisal.” 


Plaintiff in error contends that a demand by the insured is a condi- 
tion to his right of action, and cites Graham v. Ins. Co., 75 Ohio St 
374, 79 N. E. 930, 15 L. R. A. (N. S.) 1055, 9 Ann Cas. 79, where it 
was held, in a case involving this question, that the word “required” 
meant “made necessary.” We cannot accept that court’s construction 
of the contract. If “required” means “made necessary,” the policy as 
written would mean “when an appraisal has been made _ necessary.” 
Made necessary by whom, or what? If by the contract itself, then we 
should have, “is necessary,’ not, “has been made necessary.” But if it 
is necessary by the contract, then the condition is without force. 
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The opinion in question recognizes that difficulty, and quotes the 
phrase as “when appraisal is required,” a change which begs the ques- 
tion. The Ohio court accordingly held that an appraisal was made nec- 
essary by the terms of the policy, and that until there had been an award, 
or a demand made by the insured for ene, there was no right of action. 

Plaintiff in error relies also upon Mosnéss v. Insurance Co., 50 Minn. 
341, 52 N. W. 932; Pheenix Ins. Co. v. Lorton, 109 Ill. App. 63; Murphy 
v. Ins. Co., 61 Mo. App. 327; Vernon Ins. Co. v. Maitlen, 158 Ind. 393, 
63 N. E. 755. and several other cases in which the phrase here under 
consideration was not involved. In the Minnesota case and the Indiana 
case, the decisions turned upon a question of pleading, and they only 
indirectly support the contention of plaintiff in error. The Missouri Ap- 
peal case cites the Minnesota case, Kahnweiler v. Insurance Co., supra, 
in which it is held that the obligation to make the demand rests as 
much upon one party as upon the other, hence does not support the 
holding, and a Michigan case in which this phrase was not involved. As 
we shall see, Michigan is committed to the contrary view. It cites, also, 
Phoenix Insurance Co. v. Stocks, 149 Ill. 319, 36 N. E. 408, in which the 
provision for arbitration was absolute. The Ohio case cited overruled 
by four of the six judges a case (Grand Rapids Ins. Co. v. Finn, 60 
Ohio St. 513, 54 N. E. 545, 50 L. R. A. 555, 71 Am. St. Rep. 736) hold- 
ing to the contrary. The case from the Illinois Appellate Court in- 
volved a policy making an arbitration an absolute condition. It follows 
Pheenix Ins. Co. v. Stocks, supra, though in that case it was held that 
even this absolute requirement was waived by failure of the company 
to demand arbitration. 

Before taking up the cases on this paragraph of the policy it may 
be well to consider it independently, and try to ascertain what it means. 
It reads: 

“The loss shall not become payable until sixty days after the no- 
tice, ascertainment, estimate, and satisfactory proof of the loss herein 
required have been received by this company. including an award by ap- 
praisers when appraisal has been required.” 

This provision is wholly in the interest, and for the benefit of the 
insurance company. Phoenix Ins. Co. v. Stocks, supra. It is a wall of 
defense, consisting of the things named as prerequisites to liability on the 
part of the company. As a final condition there are added the words, 
“including an award by appraisers, when appraisal has been required.” 
This is clearly intended to prevent the loss becoming payable in case the 
insurer has demanded an appraisal without its demand having been com- 
plied with. The assured can have no interest in delaying suit until 
an award has been made. In the case last cited, the court points out 
that “no valuation of the property cam increase the amount to be re- 
covered by the assured, while the appraisement may diminish the amount 
to be paid by the company.” It is, then, for the insurer to demand an 
appraisal, if it wants one. If such is not the case, why are the words, 
“if an appraisal has been required,’ used? If an award is a prereq- 
uisite to suit, these words are useless. 

The words cannot refer to something required by the contract; they 
can only apply to a case in which an appraisal has, as an act of some 
one, been required, i. e., requested. The ordinary meaning of required 
is demanded, or requested. Since there is no reason for the assured re- 
quiring an appraisal, or for a failure on the part of the assured to get 
an appraisal, if requested, being made a condition of suit, it is clear 
that it is for the insurer to demand an appraisal, if desired. And so 
the great weight of authority holds. The cases supporting the trial 
court’s decision, and in which this phrase is construed, are: Chainless 
Cycle Mfg. Co. v. Ins. Co. 169 N. Y. 304, 62 N. E. 392; Lesure Lbr. 
Co. v. Insurance Co., 101 Iowa, 514, 70 N. W. 761. Zimeriski v. Insur- 
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ance Go., 91 Mich. 600, 52 N. W. 55; N. H. Bd. Ass’n v. Insurance Co., 
106 Mich. 236, 64 N. W. 21; Winchester v. Insurance Co., 160 Cal. 1, 
116 Pac. 63, 35 L. R. A. (N. S.) 404 Lion Fire Ins. Co. v. Heath, 29 
Tex. Civ. App. 203, 68 S. W. 305; Fireman’s Fund Ins. Co. v. Caye, 14 
Ky. Law Rep. 810; Davis v. Insurance Co., 16 Wash. 232, 47 Pac. 436. 
Baillie Co. v. Insurance Co., 49 La. Ann. 658, 21 South. 736; Spring- 
field F. & M. Ins. Co. v Hays, 57 Okl. 266, 156 Pac. 673, L. R. A. 1917A, 
1078. 
In the New York case above cited the court said: 


“It is not the duty of a person whose property is insured by a 
standard policy, such as the one before us, to initiate an appraisal, for 
the contract makes an appraisal a condition precedent to recovery, only 
when one ‘has been required’ by the insurer. Either party, however, has 
the right to require an appraisal when there is a disagreement as to the 
amount of loss.” 

In Cooley's Briefs on Insurance, p. 3616, it is said: 

“It is also a general rule that a policy in the New York standard 
form providing that the loss shall not become payable until. a certain 
time after proofs, ‘including an award by appraisers when appraisal has 
been required,’ and that ‘no suit shall be sustainable until after full 
compliance by the insured with all the foregoing requirements,’ does 
not require an appraisal as a condition precedent to the right of main- 
taining an action, unless there has been a demand therefor.” 

[2] The most that can be claimed in support of the contention of 
plaintiff in error is that the language of the policy is ambiguous and, 
that being so, the ambiguity should be resolved in favor of the assured. 
German Ins. Co. v. Hayden, 21 Colo. 127, 40 Pac. 453, 52 Am. St. Rep. 
206. Nat. M. & F. Ins. Co. v. Duncan, 44 Colo. 472, 98 Pac. 634, 20 L. 
R. A. (N. S.) 340; Conn. Co. v. Colo. Co., 50 Colo. 424, 116 Pac. 154, 
Ann. Cas. 1912C, 597; National Bank v. Inc. Co., 95 U. S. 673, 24 L. 
Ed. 563. 

It being clear, both upon principle and authority, that the judg- 
ment is right, it should be affirmed, and it is so ordered. 

Denison, J., dissents. 

Scott, C. J., not participating. 


ARTIFICIAL ICE CO. v. RECIPROCAL EXCHANGE. (No. 34236.) 
(Supreme Court of Iowa. Oct. 25, 1921.) 


184 Northwestern Reporter, 756. 


2. INSURANCE — BURDEN OF ESTABLISHING EFFECTIVE 

CANCELLATION ON INSURER. 

The issuance of a fire policy being admitted and loss occurring with- 
in the term covered by the contract, the burden of establishing an ef- 
fective cancellation before the loss is upon the insurer. 

(For other cases, see Insurance, Dec. Dig. § 235.) 

3. INSURANCE—RIGHT TO EFFECT CANCELLATION OF POL- 

ICY WITHOUT CONSENT MUST BE PROVIDED IN STAT- 

UTE OR CONTRACT. 


Except as such right is provided for by statute or reserved in the 
contract, neither the insurer nor the insured can declare or effect a can- 
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cellation of a fire policy without the consent of the other, and such can- 
cellation at the demand of one without the consent of the other can be 
effected only by strict compliance with terms and conditions provided. 


(For other cases, see Insurance, Dec. Dig. § 226.) 


4. INSURANCE—THREAT TO CANCEL NOT NOTICE OF CAN- 
CELLATION. OF FIRE POLICY. 


Letters of insurance company addressed to insured in fire policy, 
threatening a cancellation unless improvements were made to decrease 
the fire hazard, did not constitute a notice of cancellation. 


(For other cases, see Insurance, Dec. Dig. § 229[2].) 


5. INSURANCE—NOTICE OF CANCELLATION OF FIRE POL- 

ICY INSUFFICIENT. 

Where policy of fire insurance provided for five days’ notice of can- 
cellation, a notice simply stating “This is notice of the cancellation of 
the following policies, according to their terms and this notice; Policy 
No. .’ etc., was not in proper form. 


(For other cases, see Insurance, Dec. Dig. § 229[2].) 


6. INSURANCE — INSURED MAY WAIVE PROVISION FOR 

FIVE DAYS’ NOTICE OF CANCELLATION. 

Insured in a fire policy may waive his right to’a five tae notice of 
cancellation * by consent to immediate ‘cancellation, and a consent or 
agreement of that kind, once fairly made and acted upon, will effect- 
ually terminate all contract relations and liabilities, save perhaps the 
obligation of the insurer to return unearned premium. but such agree- 
ment, consent, or waiver of such valuable right without any apparent 
consideration is not to be lightly inferred from circumstances equally 
consistent with the absence of such consent. 


(For other cases, see Insurance, Dec. Dig. § 229[1].) 


7. INSURANCE — SECURING OF OTHER INSURANCE NOT 
WAIVER OF RIGHT TO NOTICE OF CANCELLATION AS 
MATTER OF LAW. 


It cannot be said, as a matter of law, that by procuring new insur- 
ance upon receipt of notice of cancellation of fire policy insured waived 
his right to full five days’ notice of cancellation provided for in policy, 
where the policy encouraged rather than discouraged the carrying of in- 
surance in other companies. 


(For other cases, see Insurance, Dec. Dig. § 668[1].) 


8. INSURANCE—EVIDENCE HELD NOT TO SHOW CONSENT 
OF INSURED TO IMMEDIATE CANCELLATION OF FIRE 
POLICY. 

In an action on a fire policy which defendant claimed was canceled 
before a loss, evidence /eld not to show that plaintiff consented to a 
cancellation of the policy without observance of a condition therein that 
it could only be cancelled on five days’ notice. 


(For other cases, see Insurance, Dec. Dig. § 235.) 


9. INSURANCE — RECOVERY BY INSURED UNDER POLICY 
HELD NOT TO AMOUNT TO DOUBLE RECOVERY. 


Where plaintiff carried contracts of insurance in a number of com- 
panies at the time of a fire, and together will all the insurers, except 
defendant insurer, ‘assumed the relation of coinsurers, each being bound 
to share pro rata in the entire loss, it being contemplated that plaintiff 
should sue defendant and reimburse the coinsurers if he recovered, de- 
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fendant cannot contend that plaintiff collected the full amount of its 
loss from the other insurers and that a judgment in favor of plaintiff 
would amount to a double recovery upon a single demand; the coin- 
surers being entitled to reimbursement, and the action being brought in 
part for their benefit. 


(For other cases, see Insurance, Dec. Dig. § 615.) 


10. INSURANCE — NOTICE OF CANCELLATION MUST PRO- 

VIDE REPAYMENT OF UNEARNED PREMIUMS. 

Where a policy of fire insurance provided that it could be cancelled 
by insurer upon five days’ written notice with or without tender of the 
unused deposit, “which unused paid deposit, if not tendered, shall, when 
ascertained, be refunded on demand. Notice of cancellation shall state 
that said unused paid deposit, if not tendered, will, when ascertained, 
be refunded on demand’—a notice of cancellation which failed to state 
that the unused paid deposit, if not tendered, would, when ascertained, 
be refunded on demand, was wholly void. 


(For other cases, see Insurance, Dec. Dig. § 229[2].) 


Appeal from District Court, Woodbury County; C. C. Hamilton, 
Judge. 

Action at law to recover upon policies of insurance. There was a 
trial to the court without a jury. Judgment for the defendant, and plain- 
tiff appeals. Reversed. 


Sears, Snyder & Gleysteen, Vail E. Purdy, and H. C. Harper, all of 
Sioux City, for appellant. 

D. V. Howell, of Kansas City, Mo., and Henderson, Fribourg & 
Hatfield, of Sioux City, for appellee. 


VAN SCOY v. NATIONAL FIRE INS. CO. OF HARTFORD, 
CONN. (No. 34009.) 


(Supreme Court of Iowa. Sept. 30, 1921.) 
184 Northwestern Reporter, 306. 


1. INSURANCE — LETTER HELD NOT TO CONSTITUTE RE- 
QUEST OR DEMAND FOR CANCELLATION OF POLICY. 
A letter by insured to insurer in policy of insurance of live stock 
against loss by lightning eld not a request or demand for a cancellation, 
but no more than an expression of a wish to have the policy canceled 
and a desire to be informed of the terms on which it could be accom- 
plished, and there was no cancellation of the policy under Code, § 1745, 
and Code Supp. 1913, § 1758b, and paragraph 11 of the standard form 
of policy. 
(For other cases, see Insurance, Dec. Dig. § 232.) 
2. INSURANCE—CANCELLATION OF POLICY AFFIRMATIVE 
DEFENSE TO BE SPECIALLY PLEADED. . 
An alleged cancellation of a policy of insurance on which suit is 
brought is an affirmative defense, and must be specially pleaded and 
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proved and the answer must allege the facts upon which the pleader re- 
lies as constituting cancellation. 


(For other cases, see Insurance, Dec. Dig. § 640[1].) 


3. INSURANCE — EVIDENCE HELD INSUFFICIENT TO SUS- 

TAIN FINDING OF CANCELLATION. 

In an action upon a policy of insurance of live stock against loss 
by lightning, evidence /eld not to warrant a finding that policy was can- 
celed. 

(For other cases, see Insurance, Dec. Dig. § 235.) 


Appeal from District Court, Monona .County; J. W. Anderson, 
Judge. 

Action at law to recover upon a policy of insurance of live stock 
against loss by lightning. There was a directed verdict for the defend- 
ant, and plaintiff appeals. .Reversed. 


Prichard & Prichard, of Onawa, for appellant. 


Miles W. Newby, of Onawa, and Stewart & Hatfield, of Sioux City, 
for appellee. 


Weaver, J. The plaintiff alleges that under date of May 1, 1919, 
the defendant insurance company made and delivered to him a policy 
of insurance indemnifying him for the full term of three years against 
loss by lightning of certain live stock, including 16 head of horses, mules, 
and colts; that thereafter, in June of the same year, one of the mules 
so insured and of the value of $150 was struck and killed by lightning. 
He further alleges that soon after said loss he reported it to the defend- 
ant’s local agent, who directed him to call in three neighbors to view the 
dead animal and estimate the loss so occasioned, and that he, the agent, 
would notify the defendant. Plaintiff further alleges that he complied 
with the directions of the local agent and reported the result to him; 
that thereafter the defendant’s adjuster appeared and after alleged in- 
vestigation refused to recognize the loss or advise its payment because. 
as he alleged, plaintiff’s policy had been canceled before the killing of 
the mule, and plaintiff had no right of action thereon against the in- 
surer. Upon the case so stated judgment is asked against defendant for 
$150, interest and costs. 

Answering this claim, the defendant admits the issuance of the pol- 
icy sued upon, but alleges in general terms that the same had been can- 
celed before the loss of the mule and was not of any force or effect. It 
also denies that the animal was killed by lightning. 


For the trial of these issues a jury was impaneled, and, when plain- 
tiff had offered his evidence and rested, defendant moved for a directed 
verdict in its favor because of an alleged failure of proof to sustain the 
claim sued upon and because the evidence showed that plaintiff’s policy 
had been canceled before the alleged loss. This motion was sustained, 
a verdict returned as directed and judgment rendered against plaintiff 
for -costs. 


Assuming, as we must, the truth of the testimony offered by the 
plaintiff, the jury could properly have found therefrom that the policy 
was issued and delivered to him by the defendant, and at the same time 
and in consideration thereof he made and delivered to the defendant his 
promissory note for the premium upon said policy. Later, and before 
said loss, plaintiff wrote a letter to the defendant! as follows; 
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“Blencoe, Iowa, June 1, 1919. 
“Dear Sirs; I want to get my policy No. 467741 canceled that has 
just recently been taken out for three years. There has been some mis- 
understanding between your local agent and myself. Kindly inform me 
what is the best you can do. Yours truly. 
“[Signed] W. H. Van Scoy.” 


This letter was not answered nor its receipt acknowledged by the 
defendant until June 30th, a considerable time after the loss occurred, 
and plaintiff had claimed the indemnity, when an attorney representing 
the company wrote plaintiff as follows: 

“W. H. Van Scoy, Blencoe, lowa—Dear Sir:, The writer has be- 
fore him all matters pertaining to the writing of policy No. 467741 by 
the Columbia Fire Writers’ Agency of Omaha, Nebraska, the entire mat- 
ter being turned over to me for action such as the case justifies. No 
particular explanation is necessary and none will be made for you are 
very familiar with all circumstances from the inception of this policy. 
It has never been placed in force and you were fully advised. There 
has been no liability on the part of the company and none will ever at- 
tach by reason of this policy. You have been instructed to return it so 
that your note might be delivered to you. In behalf of the company, 
we demand that the policy come forward or that you deliver same to A. 
O. Gray, the company’s agent at Blencoe, and receive your note. 

“Our advice would be that you attend to it at once, and we thank 
you in advance for so doing. Yours very truly, Business Men's Pro- 
tective Association, [Signed] by S..P. Jones.” 

The plaintiff has never returned or surrendered possession of the 
policy to the defendant, and the defendant has never surrendered or re- 
turned to plaintiff his premium note. This is the substance of the entire 
record as to the alleged cancellation of the policy. 

[1] The evidence as to the death of the mule by lightning is largely 
circumstantial but it was sufficient to take that question to the jury, un- 
less we are required to say as a matter of law thaf the policy was in 
fact canceled. Such holding is not justified by the record. It may be 
conceded that under the law of this state it was the right or privilege 
of the plaintiff to request or demand a cancellation of his policy at any 
time on “equitable terms, and the return to the insured of any premium 
paid in excess of the customary short rates,” etc. See Code, § 1745, and 
Code Supplement 1913, § 1758b, and paragraph 11 of the standard form 
of policy for Iowa. But plaintiff’s letter addressed to the company on 
June 1, 1919, is obviously neither a request or demand for a cancella- 
tion. It does no more than express a wish to have the policy canceled 
and asks to be informed of the terms on which it could be accomplished. 
This was a natural and proper inquiry as preliminary or preparatory to 
a cancellation in fact, for the statute provides that it shall be done upon 
“equitable terms’? and gives to the company the right to exact from 
plaintiff the customary short rates of premium from the date of the pol- 
icy to the date of cancellation. In the regular course of business it was 
then incumbent on the defendant to respond to such inquiry stating the 
amount of its claim for premium carried, payment of which would en- 
title plaintiff to surrender his policy and have the return of his note. 
The most that can be said from the undisputed showing is that a can- 
cellation was in contemplation, but was never in fact made. In many 
respects the case presented is quite similar to Conway v. Insurance As- 
sociation, 181 N. W. 768, and is governed by the principles there approv- 
ed. 

[2] We there held that alleged cancellation of a policy on which suit 
is brought is an affirmative defense, and that— 

“unless some special matter is pleaded that did discharge the instrument 
and the legal liability thereon the trial court could properly have direct- 
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ed a verdict in favor of the plaintiff. ‘The cancellation of a contract 
must be specially pleaded as a defense * * * Petition or answer 
must allege facts upon which the pleader relies, and not legal conclu- 
sions which he draws from facts not stated.” 

[3] Now in the case before us the answer does allege that the policy 
had been canceled but it is so stated as a purely legal conclusion with- 
out statement of any fact or facts from which such conclusion is drawn. 
Applying this rule as stated in the cited case, there was no affirmative 
issuable plea of cancellation, but, even if that objection be waived, and 
assuming that the issue was sufficiently presented, that proof in support 
of the plea is clearly not such as will sustain a ruling that the defense 
was established as a matter of law. 

Indeed, it is significant that as late as June 30, 1919, and after plain- 
tiff had demanded payment under his policy, the plea that the policy 
had been canceled does not seem to have occurred to the mind of the 
defendant, for on that date it was denying liability on the assertion that 
the policy “had never been placed in force,” and that no liability had 
ever attached to the company under it. This is in effect saying that no 
policy had ever been issued, and yet, when required to plead, it express- 
ly concedes that it did issue such policy. 

Further discussion is unnecessary. 

For the error in directing a verdict, the judgment below is reversed, 
and cause remanded for a new trial. 

Reversed. 

Evans, C. J., and Preston and De Graff, JJ., concur. 


—___.- >< 


BONE v. GRANGE MUT. FIRE INS. CO. OF MICHIGAN, Limitep. 
(No. 111.) 


(Supreme Court of Michigan.. Oct. 3, 1921.) 
184 Northwestern Reporter, 406. 


INSURANCE — MEMBER OF MUTUAL FIRE ASSOCIATION 
HELD BOUND BY DETERMINATION OF ADJUSTMENT 
BOARD PROVIDED FOR IN ARTICLES. : 


Where mutual fire association: was incorporated under C. L. 1915, $ 
9586 et seq., and its articles, made a part of the fire policy, provided for 
adjustment of loss by adjustment board, and made such adjustment final 
on member’s failure to appeal therefrom to executive committee within 
certain period, a member, having failed to appeal from the adjustment 
board’s determination within a reasonable time and having neglected to 
co-operate in repeated efforts on the part of the association to hold an- 
other hearing, was bound by such determination. 


(For other cases, see Insurance, Dec. Dig. § 574[5].) 


Error to Circuit Court, Isabella County; Ray Hart, Judge. 

Action by Pat Bone against the Grange Mutual Fire Insurance Com- 
pany of Michigan, Limited. Judgment for defendant, and plaintiff brings 
error. Affirmed. 


_ Argued before Steere, C. J., and Moore, Fellows, Wiest, Stone, 
Clark, Bird, and Sharpe, JJ. 


W. D. Fast, of Barryton, for appellant. 
William T. Yeo, of West Branch, for appellee. 
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BROCKWAY v. MICHIGAN MUT. HAIL INS. CO. (No. 86.) 
(Supreme Court of Michigan. Oct. 3, 1921.) 
184 Northwestern Reporter, 399. 


1, INSURANCE—ACTS OF INSURER HELD NOT TO CONSTI- 
TUTE WAIVER OF LIABILITY WHILE POLICY WAS SUS- 
PENDED. 

The acceptance by a mutual haid insurance company of premiums 
for several years in arrears on a suspended policy and reinstacing it, 
subsequently returning a premium for another year, held not to consti- 
tute a waiver of the provision of the contract, so as to render the de- 
fendant liable for loss incurred while the policy was suspended. 

(For other cases, see Insurance, Dec. Dig. § 392[7].) 


2. INSURANCE — PARTY PAYING UP PAST-DUE INSTALL- 
MENTS ON SUSPENDED POLICY HELD NOT ENTITLED 
TO COLLECT LOSS DURING SUSPENSION. 

Where insured paid premiums to a mutual hail insurance company 
for three years, and was notified by letter that premiums for succeeding 
years had been placed with a justice of the peace for collection, and he 
paid no attention thereto, but on the day following a loss, without in- 
forming insurer thereof, he paid his arrearage premiums and got the 
policy reinstated, held, that he could not recover in view of policy provi- 
sion against liability during suspension. ° 

(For other cases, see Insurance, Dec. Dig. § 392[7].) 


Moore, Wiest, and Bird, JJ., dissenting. 


Error to Circuit Court, Genesee County; Fred W. Brennan, Judge. 

Action by Marion Brockway against the Michigan Mutual Hail In- 
surance Company. Directed verdict for plaintiff, and defendant brings 
error. Reversed, without new trial. 


Argued before Steere, C. J., and Moore, Fellows, Wiest, Stone, 
Clark, Bird, and Sharpe, JJ. 


Thomas F. Stockton, of Flint (Kinnane, Black & Leibrand, of Bay 
City, of counsel), for appellant. 
Withey & Freeman, of Flint, for appellee. 


BATTS v. SULLIVAN. (No. 222.) 
(Supreme Court of North Carolina. Oct. 12, 1921.) 
108 Southeastern Reporter, 511. 


1. INSURANCE — STATUTORY PROVISION THAT TITLE TO 
CROPS ARE VESTED IN LANDLORD UNTIL RENTS ARE 
PAID DOES NOT DIVEST TENANT OF INSURABLE IN- 
TEREST. 

Although under C. S. § 2355, the possession and title to all crops 
raised by tenant or cropper in the absence of a contrary agreement are 
deemed to be vested in the landlord until the rent and advancements 
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have been paid, this does not divest the tenant of an insurable interest in 
the crops before division. 


(For other cases, see Insurance, Dec. Dig. § 115[4].) 


2. INSURANCE— TENANT HAS RIGHT AGAINST LANDLORD 
TO MONEY PAID ON HIS INSURANCE POLICY ON CROPS. 
Where a tenant insures his interest in the undivided crop without 

the landlord’s knowledge, and the property is destroyed, the tenant has 

the right to all of the insurance money as against the landlord. 
(For other cases? see Insurance, Dec. Dig. § 580[1].) 


Appeal from Superior Court, Lenoir County. Bond, Judge. 
Action by Hattie E. Batts, as guardian, against Bryant Sullivan. 
Verdict and judgment for defendant, and plaintiff appeals. No error. 


Rouse & Rouse, of Kinston, for appellant. Shaw: & Jones, of Kins- 
ton, for appellee. 


ALLIANCE HAIL ASS’N v. PLATZER. 
(Supreme Court of North Dakota. Sept. 23, 1921.) 
184 Northtwestern Reporter, 573. 


(Syllabus by the Court.) 
INSURANCE—EVIDENCE HELD TO SUSTAIN FINDINGS FOR 
PLAINTIFF FOR PART OF RELIEF. 
In an action involving loss sustained under a hail insurance policy, 
the evidence is examined, and it is held, that the findings of the trial 
court have substantial support in the evidence. 


(For other cases, see Insurance, Dec. Dig. § 665[1].) 


Appeal from Renville County Court; Crewe, Judge. 
Action by the Alliance Hail Association against Joseph B. Platzer. 
From the judgment rendered, plaintiff appeals. Affirmed. 


C. S. Buck, of Jamestown, for appellant. ral 
B. H. Bradford, of Minot, and J. E. Bryans, of Mohall, for respond- 
ent. 


GEORGE et at. v. CONNECTICUT FIRE INS. CO. (No 9938.) 
(Supreme Court of Oklahoma. Nov. 8, 1921.) ; 
201 Pacific Reporter, 510. 


(Syllabus by the Court.) 

1. INSURANCE—POLICY COVERING SEPARATE CLASSES OF 
PROPERTY, EACH INSURED FOR SPECIFIC AMOUNT, IS 
DIVISIBLE. 

In this jurisdiction the general rule is; Where an insurance policy 
is issued and different classes of property are insured, each class -being 

59——Vol. LVIII. 
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separate from the other, and insured for a specific amount, the contract 
should be considered as a divisible contract. 


(For other cases, see Insurance, Dec. Dig. § 179.) 


2. INSURANCE — RESERVATION FOR PERSONAL EXAMINA- 
TION OF ASSURED HELD TO FORM NO PART OF PROOF 
OF LOSS. 


The personal examination of the assured, reserved to the company 
by the conditions of the policy, in the instant case formed no part of 
the proof of loss provided by the policy. The rigkt to so examine was 
a privilege reserved to the company, which they could exercise or not 
as they might choose, but was not a duty imposed on the assured. 


(For other cases, see Insurance, Dec. Dig. § 548.) 


3. INSURANCE — PLAINTIFF’S VIOLATION OF POLICY PRO- 
VISION FOR EXAMINATION HELD NOT TO WORK FOR- 
FEITURE, BUT TO DELAY ACTION UNTIL QUESTIONS 
ANSWERED. 


The fire insurance policy in the instant case contained a provision 
requiring the assured to submit to an examination, when requested by 
the company, and further provided that no suit should be sustainable 
until full compliamce with the terms of the policy. The assured submit- 
ted to an examination, but refused to answer certain questions, upon 
advice of his counsel, contending the same were immaterial; thereafter 
suit was instituted upon the policy, and defendant pleaded a breach of 
the conditions of the policy by assured’s refusal to answer certain ques- 
tions. Held, the refusal to answer material questions was considered 
not to work a forfeiture of the policy when the policy contained no such 
provision, but the plaintiff would have no right to further prosecute his 
action until such questions were answered. 


(For other cases, see Insurance, Dec. Dig. §§ 548, 612[2].) 


Appeal from District Court, Kay County; W. M. Boles, Judge. 
On second rehearing. Former opinion (200 Pac. 544, 691) modified: 


William S. Cline, of Newkirk, for plaintiffs in error. 
John W. Scothorn and Albert L. McRill, both of Oklahoma City, 
for defendant in error. 


George B. Rittenhouse and F. A. Rittenhouse, both of Chandler, 
John F. Webster of Clinton, and P. T. McVay of Oklahoma City, amicus 
curie, 


McNewt, J. [1] A very elaborate brie# has been filed in support 
of the second petition for rehearing, and a proper consideration of the 
same necessitates a consideration of not only the opinion in this case, 
but also a consideration of the opinion on the former appeal, being 
Connecticut Fire Ins. Co. v. George, 52 Okl. 432, 153 Pac. 116. We 
think the former opinion failed to consider several material qutstions 
that should have been considered and were raised by the brief in said 
case, and are necessary to be considered at this time in reaching the 
right conclusion upon this second petition for rehearing. The policy 
involved was for insurance in the total amount of $2,000, and divided 
as follows: (1) $200 on household and kitchen furniture, etc., while 
contained in above described dwelling house; (2) $150 on iron and board 
roof frame barn No. 1, with shed attached including foundation; (3) 
$250 upon grain, corn, ground feed and seed while in building or in 
stack on farm; (4) $100 on farming utensils, wagons, harness, saddles, 
etc., while in building on farm; (5) $350 on hay, straw, fodder and flax 
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while in building or in sheds or in stacks on farm; (6) $800 on horses, 
mules, and colts anywhere; (7) $150 on cattle anywhere. 

This action was brought to recover loss of; (1) For household 
furniture; (2) grain; (3) certain farming utensils; (4) hay. 

In the former appeal this court treated the policy as an inseparable 
contract, and that a violation or breach of the conditions of the policy 
in so far as it related to one class of property would render the entire 
policy void. In this we think the court committed error, and overlooked 
the former decision of the territorial Supreme Court, to wit, Miller v. 
Delaware Ins. Co. of Philadelphia, 14 Okl. 81, 75 Pac. 1121, 65 L. R. A. 
173, 2 Ann. Cas. 17, wherein the court stated as follows; 


“Where an insurance policy is issued, and different classes of prop- 
erty are insured, each class being separated from the others and insured 
for a specific amount, and there is a breach of the conditions of the 
contract as to one class of the property insured, the contract should be 
considered as not one entire in itself, but as one which is severable, and 
in which the separate amounts specified may be distinguished, and a 
recovery had for one or more of them without regard to the other, pro- 
vided the contract is not affected by any question of fraud, act con- 
demned by public policy, or any increase of the risk of the company on 
the whole property insured because of the breach.” 


The identical question was before the Supreme Court of West Vir- 
ginia in the case of Bond v. National Fire Ins. Co. of Hartford, Conn., 
83 W. Va. 105, 97 S. E. 692, and the court said: 


“A fire insurance policy covering different classes of property, sep- 
arately valued, containing a condition or warranty relating to one class 
of property only, and not affecting the risk. as to another, is a divisible 
contract, and is not avoided in its entirety because of a breach of such 
condition or warranty, notwithstanding a stipulation in the policy that it 
shall become void in toto upon a breach by the insured of any one of 
its conditions.” 


In the body of the opinion the court stated as follows: 


‘‘Whether in such case the policy is divisible or entire there is much 
conflict in the authorities. There are three distinct rules relating to 
the question, each finding support in the decisions of the various courts 
of this country. ‘One rule is that if the premium is paid in gross, even 
though the property insured is separately valued, the contract is entire: 
another, that if the property is separately valued the policy is divisible, 
even though the premium is in gross; and still another rule is, where the 
property is separately valued, the divisibility of the policy depends upon 
whether the property is so situated that the risk on one item of it af- 
fects the risk on the others. If a provision or warranty in a policy re- 
lating specially to one item of property separately valued affects the 
risk of all, the policy is regarded as entire, whether the premium is sep- 
arate or in gross; but, if it does not so affect the risk on all the prop- 
erty insured, the policy is divisible.” 

The Supreme Court of Michigan in the case of Benham v. Farmers’ 
Mutual Fire Ins. Co., 165 Mich. 406, 131 N. W. 87, L. R. A. 1915D, 736, 
Ann. Cas. 1912C, 853, stated as follows: 

“A policy, igsuring for a single premium specified sums on the dwell- 
ings on a farm and its barns, sheds, furniture, products, equipment on 
the premises, and live stock anywhere in certain specified counties, is 
divisible, and the insurance on the personalty is not avoided by breach 
of warranty as to condition of chimneys on the dwellings and the plac- 
ing of an incumbrance on the realty without authority, except so far as 
it is contained in the buildings as to which the risk is increased.” 

“The cases supporting the rule above announced are annotated in 2 
Ann. Cas. 22, in the note the annotator stated as follows: 
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“When these rules have come to be applied to a contract for insur- 
ance on different pieces of property, there has been a contrariety of 
opinion. It seems to be conceded in general terms that, where the con- 
tract is entire, a breach of condition affects all the property at risk; 
but as to what makes an entire contract there is not uniformity of ideas. 
It is doubtless a sound rule that where, by a policy upon several sepa- 
rate and distinct classes or species of property, each of which is sepa- 
rately valued, the sum total of the valuation is insured on payment of 
a premium in gross, the contract is severable; and a breach of a condi- 
tion avoiding the policy as to one of the items does not affect it as to 
the others if there is nothing in the terms, in the nature of the contract 
or ‘of the different subjects of the insurance, or in the surrounding cir- 
cumstances, from which it can be inferred that the insurer would not 
have been likely to have assumed the risk on one or several of the sub- 
jects of the insurance, unless induced by the profit or advantage of hav- 
ing a risk upon all, and if the breach as to one item of property does 
not increase the risk as to the balance.” 

The annotator in support of this rule, states as follows: 


“In Merrill v. Agricultural Ins. Co, 73 N. Y. 452, holding that a 
breach of a condition in a policy of insurance by placing incumbrances 
on buildings did not avoid the policy as to chattels in the buildings which 
were separately valued, the court in its reasoning points out the con- 
siderations which are determinative as to the divisibility of insurance 
contracts; “There is nothing to show that an incumbrance upon the 
buildings would have been an objection to a risk on the chattel property, 
or that the opporunity of insuring on the buildings was the inducement 
to taking a risk also on the chattels. There is nothing- in the nature 
or terms of the contract which make it so much an entirety as that it 
is at all difficult to tell the amount insured on the buildings, as distin- 
guished from that at risk upon the chattels. There is nothing to show 
that had the chattels been insured, without insuring the buildings, the 
premium would have been greater or different. The risks are not nec- 
essarily indivisible; they may be dealt with in separate clauses, and are 
made up of distinct and independent sums on different and distinct prop- 
erties. There may be reasons which, existing as to one class of the 
property insured, might deter an insurance company from taking a risk 
on any of the classes. Some such general cause, as fraud in the in- 
sured as to one class, would in its nature extend to the whole subject- 
matter of the contract, and vitiate and avoid the whole contract in all 
its parts. But it is difficult to conceive how an act, in itself not evil, 
though it may affect one of the classes of property insured, and so af- 
fect it as to increase the hazard, if it does not also increase the hazard 
on another class, should operate so as to impair the contract as to that 
latter class.’ In Baldwin v. Hartford F. Ins. Co. 60 N. H. 422, it is 
held that an alienation by the insured, without notice, of one of several 
parcels of real estate covered by a fire policy containing a stipulation 
against alienation, avoids the policy as to property not alienated, unless 
the court can say as a matter of law that the risk of the remaining 
property is not increased.” 

As stated in the case of Bond v. National Insurance Co., supra, the 
different courts are in conflict as to whether the policy is a divisible con- 
tract or an inseparable contract. One line of decisions adhere to the 
rule, if the premium is paid in gross, even though the property insured 
is separately valued, the contract is entire. Another line adheres to the 
rule that, if the property is separately valued, the policy is divisible, even 
though the premium is paid in gross. The other rule, which is the rule 
annourc*ed in the case of Miller v. Delaware Ins. Co., supra, to wit: 
Where the property is separately valued the divisibility of the policy de- 
pends upon whether the property is so situated that the risk on one item 
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affects the risk on the others, and if the items of property separately 
valued affect the risk on all the property it is regarded as an entire con- 
tract, and if it does not so affect the risk on all the property the policy 
is divisible. The risk upon the horses, cattle, or upon the grain or 
farm implements would not affect the risk upon the household furniture. 
We think the court committed error in holding, which it necessarily did, 
that the policy was an inseparable contract. 

[2] We will next consider the correctness of the former opinion in 
so far as it ordered the case dismissed. In considering this question 
there are two provisions of the policy necessary for consideration. The 
first provision is: 


“The assured shall also produce all that remains of the property 
hereby insured, whether damaged or not, and exhibit the same for ex- 
amination and submit to examination under oath and subscribe to same 
to any person named by the company.” 

The other provision: 

“No suit or action on this policy, for the recovery of any claim, 
shall be sustainable in any court of law or equity until after full com- 
pliance by the assured with all the foregoing requirements, nor unless 
commenced within twelve months next after the loss occurred.” 


The courts are unanimous in holding that the provisions in the pol- 
icy requiring the insured to submit to an examination under oath is a 
binding and valid provision. The courts are likewise unanimous in the 
decisions in holding when the insured submits to an examination he is 
only required to answer material questions, and the failure to answer 
immaterial questions will not avoid the policy. Insurance Co. v. Weide, 
81 U. S. (14 Wall.) 375, 20 L. Ed. 894; Porter v. Traders’ Ins. Co. of 
Chicago, 164 N. Y. 504, 58 N. E. 641, 52 L. R. A. 424; Titus v. Glens 
Falls Ins Co., 81 N. Y. 410. 

In the instant case the insured submitted to an examination, but re- 
fused to answer certain questions. This court in the former opinion 
held the questions were material, and we think correctly so, in so far: 
as the questions related to the insurance on the grain, wagons, harness, 
and saddle. The mortgages did not cover the household furniture, and 
the questions were not material in so far as they related to the insurance 
on household furniture. The questions which related to the insurance 
upon the cattle and horses were immaterial for the reason that portion 
of the policy was not before the court, and there was no attempt to col- 
lect for any loss on this claim or species of property. 


The question for consideration is: Where a policy contains a pro- 
vision requiring the insured to submit to an examination under oath, and 
contains a further provision that no suit shall be sustainable until the 
insured has complied with the terms of the policy, will the failure ta 
answer material questions forfeit the policy? The general rule of law 
is that forfeitures are not looked upon with favor by the courts. The 
policy does not provide that a failure to answer a material question shall 
forfeit the policy, but provides no suit shall be sustainable until the 
provisions of the policy are complied with. The word “sustain” may be 
susceptible of several constructions. Webster defines “sustain” to mean 
to “carry on,” or to “maintain,” and that is the general meaning of the 
term. 

The policy itself is silent as to‘when this examination shall be held. 
It might be requested before suit was filed; it likewise may be request- 
ed after the filing of suit. It has been held, and we think correctly in 
this kind of a policy, that the personal examination of the insured is no 
part of the proof of loss provided for by the policy, but it is a right 
that is reserved to the company which it can exercise as it might choose. 
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Such was the holding of the Supreme Court of Illinois in the case of 
Winnesheik Ins. Co. v. Schueller, 60 Ill. 465, where the court stated as 
follows: 


“The personal examination of the assured, reserved to the company 
by the conditions of the policy, formed no part of the proof of loss pro- 
vided by the policy, and it did not matter that such an examination was 
made more than 30 days after the loss occurred. The right to so ex- 
amine was a privilege reserved to the company, which they could exer- 
cise or not, as they might choose, but was not a duty imposed on the 
assured.” 


[3] We think the correct rule under policies which contain provisions 
similiar to the one in controversy, where a difference arises over wheth- 
er certain questions are material or immaterial, was announced by Judge 
Dillon in the case of Weide v. Germania Insurance Co., 1 Dill. 441, Fed. 
Cas. No. 17,358, where the court in the first syllabus stated as follows: 


“Under certain provisions of a fire itisurance policy, the refusal of 
the assured to submit to an examination on oath, or to answer material 
questions respecting the loss, was considered not to work a forfeiture of 
the policy, but only to cause the loss not to be payable until this was 
done; and such refusal should be pleaded in abatement, and separately 
from defenses in bar.” 


The same view was taken by the Court of Appeals in New York 
in the case of Porter v. Traders’ Ins. Co., 164 N. Y. 504, 58 N. E. 641, 
52 L. R. A. 424. In that case the court stated as follows: 


“The provision of the contract as to which a breach is alleged is the 
agreement of the insured to ‘submit to examinations under oath by the 
person named by this company.’ [They did submit to examination. It 
cannot be claimed that they were bound to answer every question pro- 
pounded, however irrelevant. They were bound to answer only such as 
were material, having in view the purpose of the condition. They had 
no guide as to what was or was not material, except their own judg- 
ment, acting, of course, in good faith. Even if they made a mistake in 
deciding that the inquiry with respect to the cost of the steamer was 
not material, it is no ground for visiting them with a forfeiture of all 
the benefits of the contract, and the principle:-above suggested should ap- 
ply. 

“Finally, it should be noted that the condition alleged to have been 
violated in this case applied only after the capital fact of a loss. The 
object of the provision was to prescribe the manner in which an accrued 
loss was to be adjusted and ascertained. The liability of the defendant 
having become fixed by the happening of the event upon which the con- 
tract was to mature, conditions which prescribe methods and formalities 
for ascertaining the exent of it, or for adjusting it, are not to be sub- 
jected to any narrow or technical construction, but construed liberally 
in favor of the insured.” 


The Supreme Court of Washington, in commenting upon the pro- 
visions in the policy which provided that no action should be sustain- 
able until the terms of the policy had been complied with, in the case 
of Barbour v. St. Paul Fire & Marine Ins. Co., 101 Wash. 46, 171 Pac. 
1030, stated as follows: 


“But, even if this were not ‘so, when we look to the words of the 
policy, which it is well settled must be strictly construed against the in- 
surance company, we do not find that it provides that no action shall 
be ‘commenced,’ but that no action shall be ‘sustainable.’ At the time 
plaintiffs sought to sustain their action by proofs, the examination had 
been signed and was in the hands of the defendant. All that the policy 
required had been performed.” 
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The Supreme Court of Texas, in the case of Humphrey v. National 
Fire Ins. Co. (Tex. Com. App.) 231 S. W. 751, reviews most of the 
cases dealing with this identical question. The court followed the rule 
announced in the case of Weide v. Germania Insurance Co., 1 Dill. 441, 
_ Fed. Cas. No. 17358, and under the practice in that state held that the 
failure to submit to an examination or answer material questions should 
be raised by a plea in abatement, and that a failure to raise the same 
by such a plea was a waiver of the defense. Under our practice it would 
be more appropriate to raise this defense by a motion to dismiss, and 
if the controversy arose over whether certain questions were material, 
if the court should decide the questions were material, the court should 
make an order requiring the insured within a certain time to answer 
such questions, and upon failure to answer said question, the court 
should dismiss the case, or if during the trial of the case the court 
should decide that the questions were material, the case should be con- 
tinued and the insured given an opportunity to answer said questions 
before dismissing the case. 

The courts have been very liberal in construing this provision of 
the policy, and have never placed a technical construction upon the same. 
See Johnson v. Ins. Co., 129 Minn. 18, 151 N. W. 413, L. R. A. 1916F, 
1149. Gordon v. St. Paul Fire & Marine Ins. Co., 197 Mich. 226, 163 N. 
W. 956, L. R. A. 1918E, 402; Ins. Co. v. Rose, 228 Fed. 290, 142 C. C. 
A. 582. To hold a refusal to answer questions which the insured and 
his attorneys in good faith believed were immaterial would work a for- 
feiture of the policy, without first giving the insured a right to comply 
with the same if he was honestly mistaken, would be placing a too nar- 
row and technical construction upon the provisions of the policy. The 
case should be dismissed only after the court determines the questions 
in controversy are material, and the insured then refuses to comply with 
the orders of the court to answer said questions. This court in the for- 
mer opinion should have ordered the case reversed, with directions to 
require the insured to answer those questions that were material, and 
upon his failure to do so then, and not until then, should the trial court 
dismiss the case in so far as it related to the insurance upon property 
covered by the mortgages, but in no event should the case have been dis- 
missed in so far as it relates to the insurance upon the household furni- 
ture. 

While the general rule is that the question decided by the Supreme 
Court on the former appeal becomes the law in the case in all its stages, 
and will not ordinarily be reversed on second appeal where the facts 
are the same, this court in the case of Oklahoma City Electric Gas and 
Power Co. v! Baumhoff, 21 Okl. 503, 96 Pac. 758, stated: 


“The courts uniformly hold that an appellate court may review and 
reverse its former decision in the same case where it is satisfied that 
gross or manifest injustice has been done by its former decision, or 
where the mischief to be cured far outweighs any injury that may be 
done in the particular case by overruling a prior decision.” 

We think this case comes squarely within the above rule, and it was 
error for this court to order the case dismissed. We therefore con- 
clude: First, as to the former opinion the court should have construed 
the contract as a divisible contract; second, that after determining cer- 
tain questions were material, as to certain property covered by the pol- 
icy, and the defendant should answer said questions, the court should 
have reversed the case, with instructions to permit the defendant to an- 
swer said questions. Under the view we take of the case the same was 
not prematurely brought, and it was error for this court to so hold, 

The opinion rendered July 5, 1921, entitled George v. Connecticut 
Fire Ins. Co., reported in 200 Pac. 544, is adhered to, with the exception 
that the third syllabus should be withdrawn and not considered, as the 
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facts stated in the third syllabus are immaterial now, in view of the 
conclusion we have reached that the cause of action was not prematurely 
brought. 
For the reasons stated, the second petition for rehearing is denied. 
Pitchford, V. C. J., and Elting, Nicholson, and Kennamer, JJ., con- 
cur. 


PETRANEK v. BOHEMIAN FARMERS’ MUT. INS. CO. 
(No. 4925.) 


(Supreme Court of South Dakota. Oct. 19, 1921.) 
184 Northwestern Reporter, 798. 


INSURANCE— WHETHER GIVING OF MORTGAGE ON REAL- 

TY INCREASES HAZARD, QUESTION FOR JURY. 

Giving a mortgage upon real property, without the knowledge or 
consent of a fire insurer, does not, as a matter of law, avoid an insur- 
ance policy in standard form prescribed by Rev. Code 1919, § 9199, 

(For other cases, see Insurance, Dec. Dig. § 668[9].) 


Appeal from Circuit Court, Yankton County; R. B. Tripp, Judge. 

Action by Peter Petranek against the Bohemian Farmers’ Mutual 
Insurance Company. Judgment for defendant, and plaintiff appeals. Re- 
versed and remanded. 


Lars A. Bruce and H. A. Doyle, both of Yankton, for appellant. 
French, Orvis & French, of Yankton, for respondent. 


Gates, J. The sole question presented by this appeal is whether the 
giving of a mortgage upon real property, without the knowledge or 
consent of an insurer against loss by fire, avoided the insurance policy 
which was in the standard form prescribed by section 9199, Rev. Code 
1919. More specifically, the question is whether the giving of the mort- 
gage amounted to an increase of hazard within the meaning of that 
portion of said section which provides: - 

“This entire policy, unless otherwise provided by agreement indorsed 
hereon or added hereto, shall be void, if * * * the hazard be in- 
creased by any means within the control or knowledge of the insured.” 

From a judgment favorable to the defendant insurer, the plaintiff, 
the insured, appeals. 

In Lawver v. Globe Mut. Ins. Co., 25 S. D. 549, 127 N. W. 615, 
this court construed the then standard form of fire insurance policy, viz., 
section 2, c. 126, Laws 1905, which provided: 

“This policy shall be void * * * if without such assent the 
situation or conditions affecting the insured property shall be altered so 
as to materially increase the hazard, if such increase of hazard be oc- 
casioned by the act or agency of the insured.” 


It was there held that the giving of a mortgage upon the property 
increased the hazard as a matter of law. 

Perhaps the meaning of the above quotations is not materially dif- 
ferent if those provisions were the only ones which throw light upon the 
legislative intent in the adoption of the standard form of fire insurance 
policy, but the Legislature of 1909 materially altered the standard form 
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of fire policy as it appeared in the act of 1905, and made it read as it 
now appears in Rev. Code 1919, § 9199. In that section there are two 
clauses by which the policy is avoided, which were not in the dct of 
1905, viz.: 

“If the subject ef insurance be personal property and be or become 
incumbered by a chattel mortgage.” 


“If with the knowledge of the insured, forclosure proceedings be 
commenced or notice given of sale of any property covered by this pol- 
icy by virtue of any mortgage or trust deed.” 

Considering all of the clauses of the present standard form of pol- 
icy together and applying the rule, “Expressio unius est exclusio alter- 
ius,” we think it clear that the Legislature intended that the giving of a 
mortgage upon real property without the permission of the insurer would 
not necessarily avoid the policy, while the giving of a chattel mortgage 
upon personal property would do so, and that in the case of real prop- 
erty it is only the beginning of foreclosure proceedings, within the 
knowledge of the insured, that would necessarily avoid the policy. 

For these reasons we conclude that the decisioin in Lawver v. Globe 
Mut. Ins. Co., supra, is not applicable to the present form of standard 
fire insurance policy. 

Under the present form of standard policy, we are of the opinion 
that the question whether the giving of a mortgage on real property in- 
creases the hazard is a question of fact for the jury to determine. Crit- 
tenden v. Springfield R. & M. Ins. Co., 85 Iowa, 652, 52 N. W. 548, 39 
Am. St. Rep. 321; Collins v. Merch. & Bankers’ Mut. Ins. Co.. 95 Iowa, 
540, 64 N. W. 602, 58 Am. St. Rep. 438; Tiefenthal v. Citizens’ Mut. 
Fire Ins. Co., 53 Mich. 306, 19 N. W. 9; Clark v. Union, etc., Ins. Co., 
40 N. H. 333, 77 Am. Dec. 721. 

A mortgage small in amount relative to the value of the insured 
property might not increase the hazard, while a mortgage for the ap- 
proximate value of the insured property might increase it Other cir- 
cumstances, either with or without the consideration of the amount of 
the mortgage, might influence the determination of the question of fact. 

For the error of the trial court in determining as a matter of law 
that the giving of the mortgages increased the hazard, the judgment ap- 
pealed from must be reversed, and the cause remanded for a new trial. 




































It will be so ordered. 
Smith and McCoy, JJ., not sitting. 









LIVERPOOL & LONDON & GLOBE INS. CO., Liuitep, v. CURRIE. 
(No. 1238.) : 


(Court of Civil Appeals of Texas. El Paso. Oct. 13, 1921. Rehear- 
ing Denied Nov. 10, 1921.) 


234 Southwestern Reporter, 232. 








1. INSURANCE — LOSS BY FIRE INCLUDES LOSS FROM EX- 
. PLOSIONS DIRECTLY RESULTING FROM FIRE ON IN- 
SURED PREMISES. 
Insurance against loss by fire includes all loss from explosions which 
are the direct result of an antecedent fire upon the insured premises. 


(For other cases, see Insurance, Dec. Dig. § 421.) 
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2. INSURANCE—INSURER AGAINST FIRE NOT LIABLE FOR 
DAMAGES FROM EXPLOSION CAUSED BY ANTECEDENT 
FIRE ON OTHER PREMISES. 


An insurer against fire is not liable for loss from an explosion 
caused by an antecedent fire occurring on premises other than those in- 
sured. 


(For other cases, see Insurance, Dec. Dig. § 421.) 


Error from District Court, Midland County; W. P. Leslie, Judge. 

Action by Robert Currie against the Liverpool & London & Globe 
Insurance Company, Limited. From judgment for plaintiff, defendant 
brings error. Reversed and rendered. 


Locke & Locke, of Dallas, for plaintiff in error. 
B. Frank Haag and Chas. L. Klapproth, both of Midland, for de- 
fendant in error. 


Hiccins, J. Plaintiff in error issued an insurance policy to the 
defendant in error, Currie. insuring a building ‘ ‘against all direct loss 
or damages by fire, except as hereinafter provided,” in the sum of $3.- 
200. In a subsequent clause of the contract it was stipulated that— 


“This company shall not be liable for loss caused directly or indi- 
rectly by invasion * * * ; or (unless fire ensues, and, in that event, 
for the damage by fire only) by explosion of any kind.” 

The Westmoreland building and Currie’s building were situate in 
the same block and upon the same side of the street in Midland, Tex. 
There was a building between the Westmoreland and Currie buildings. 
About midnight on May 28, 1918, and during the life of the policy a 
terrible explosion occurred in the Westmoreland building. The explo- 
sive substance was vaporized gasoline. The only person present at the 
time of the explosion was Tom Carr, an employee of a pool hall con- 
ducted in the Westmoreland building. His dead body ,was found im- 
mediately after the explosion upon the ground a short distance from 
the back door of the pool hall. The explosion completely demolished the 
Westmoreland building. The parties who arrived immediately after the 
explosion found the ruins enveloped in flames. The conclusion from the 
explosion greatly damaged the Currie building. Thereafter Currie 
brought this suit upon the policy and recovered. 

[1] The controlling question relates to the liability of the plain- 
tiff in error for the damage wrought by the explosion. It is very gen- 
erally held that insurance against loss by fire includes all loss from ex- 
plosions which are the direct result of an antecedent fire upon the in- 
sured premises. In such case the explosion is regarded as a mere in- 
cident of the fire and the damage sustained as the direct and proximate 
result of the fire. This principle has been recognized in a case béfore 
this court wherein the owner of the Westmoreland building sought and 
obtained a recovery upon a policy issued to him covering the building 
wherein this same explosion and fire was in question. Ins. Co. v. West- 
moreland, 215 S. W. 471. 

[2] But after diligent search we have been unable to find any case 
holding that damage from an explosion was within the risk assumed 
under a fire policy containing an explosion clause as an excepted risk 
where the explosion occurs in. and is caused by, an antecedent fire in a 
building other than the insured premises. The authorities all say there 
is no liability, and this court has so held in the companion case of In- 
surance Co. v. Mims. 226 S. W. 738. See Hustace v. Ins. Co., 175 N. 
Y. 292, 67 N. E. 592, 62 L. R. A. 651; Ins. Co. v. Roost. 55 Ohio St. 
581. 45 N. E. 1097, 36 L. R. A. 236, 60 Am. St. Rep. 711; Hall v. Ins. 
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Co., 115 Tenn. 513, 92 S. W. 402, 112 Am. St. Rep. 870, 5 Ann. Cas. 
777; Miller v. Ins. Co., 41 Ill. App. 395; Caballero v. Ins. Co., 15 La. 
Ann. 217; Ins. Co. v. Adams (Ky.) 127 S. W. 1008; Metropolitan, etc., 
v. Bergheim, 21 Colo. App. 527, 122 Pac. 812; Everett v. London Ass. 
Co., 19 C. B. N. S. 126; Clement on Fire Ins. 123; 3 Joyce on Insurance, 
par. 2587. Wood on Fire Insurance, par. 104. 

The views of this court are stated in the Mims Case, 226 S. W. 738, 
where the authorities are reviewed at length. The undisputed evidence 
shows that the damage to the Currie building was wrought by an ex- 
plosion in the neighboring Westmoreland building. The written agree- 
ments of the parties show that such damage was caused by the explo- 
sion. The damage, if any, from the flames in the Westmoreland build- 
ing was negligible. Nor is there any evidence of the amount of the 
damages caused by the flames. Since the plaintiff in error was not lia- 
ble for the damage caused by the explosion in the Westmoreland build- 
ing, the peremptory instruction in its favor should have been given as 
requested. The assignments complaining of its refusal are sustained. 

Those assignments are overruled which assert that there is no evi- 
dence to support a finding that the explosion was caused by an antecedent 
fire in the Westmoreland building. This question was considered in the 
Westmoreland Case, 215 S. Wi 471, and it was held to be an issue of 
fact under the evidence whether the fire preceded and caused the ex- 
plosion, or was subsequent to and caused by the explosion. The ruling 
thus made is adhered to. But, under the authorities cited above the fact 
that the explosion in the Westmoreland buildigg was caused by an an- 
tecedent fire therein does not render the plaintiff in error liable for the 
damage to the Currie building caused by such explosion. 

[3] Those assignments are also overruled which assert that under 
certain written agreements between the parties the defendant in error 
is precluded from claiming that the damage wrought by the explosion 
was a loss protected by the policy. These agreements properly treat 
the damage as caused by the explosion and fix the amount thereof, but 
they in no wise relate to or control the question of liability under the 
policy for such damage. That is a legal question and the agreements in 
no manner affect its disposition. 

What has been said disposes of all assignments. 

The evidence being undisputed and fully developed, the judgment is 
reversed, and here rendered for plaintiff in error. 
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MARINE. 


J. ARON & CO. v. UNITED STATES LLOYDS. 
(United States District Court, S. D. New York. June 24, 1921.) 


275 Federal Reporter, 442. 


INSURANCE—MARINE CONTRACT HELD NOT VALUED POL- 
iY. 

In a contract of marine insurance on a particular cargo for a par- 
ticular voyage, effected by a binder, incorporating by reference the New 
York lighterage form, the insertion of the words “‘valued at sum in- 
sured” /ield not to change the normal character of the policy as a con- 
tract of indemnity under which the insured in case of loss is entitled 
to recover only the actual value of the property lost. 

(For other cases, see Insurance, Dec. Dig. § 475.) 


In Admiralty. Suit by J. Aron & Co. against the United States 
Lloyds. Decree for libelant. 


‘ 
Frank A. Bernero, of New York City, for libelant. 
Pierre M. Brown, of New York City, for respondent. 


LeaRNep Hanp, D. J. The sole contract which must be considered 
is the binder, that being the only paper which was executed before the 
loss, an event that finally fixed the rights of the parties. That by ref- 
erence incorporated the New York lighterage form and so the two 
papers must be read together. Taken alone, the lighteragé form is un- 
ambiguous enough; it provides clearly for an indemnity agreement and 
nothing else. The binder was in part in writing, especially the words, 
“sum insured,” and the whole phrase, “valued at sum insured,” would, 
therefore, take precedence over anything inconsistent with it in the New 
York lighterage form, though its meaning must, of course, be learned 
before the two can be compared. The libelant must maintain either that 
of itself the phrase is equivalent to a provision agreeing that the as- 
surer pay the face of the policy as the liquidated value of the goods, 
or that custom has given it that meaning. 

The evidence, which really does not amount to proof of any cus- 
tom either way, appears to me to be negligible. At most it goes no 
further than to show that the assured had accepted similar binders be- 
fore. Since no losses have eccurred, the point has never been in dis- 
pute, and the prior usage between the parties amounts to nothing. I 
think | am driven, therefore, to an interpretation of the words merely 
as they stand, and without any collateral assistance. I do not forget 
that .between the assurer and other parties losses have been settled on 
the basis of indemnity, but that cannot affect the rights of the assured, 
for the proof is not enough, as J have said to make it a custom. 


It is the practice in foreign hull insurance to take out true valued 
policies, but no such practice exists in domestic insurance either on hull 
or cargo. When the parties do take out such insurance, if the valua- 
tion be not fraudulent, both sides are bound. The St. Johns (D. C.) 
101 Fed. 469. If in the case at bar no effect could be given the phrase 
except that contended for, | should say that the learned commissioner 
was right. That is not, however, the case. If the insurance had been 
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in fact for less than the true value, the phrase would secure the whole 
insurance to the assured; the assurer could not maintain that the 
assured was a coinsurer for the difference between actual and insured 
value. That gives an important meaning in the assured’s favor, and is 
not inconsistent with the New York lighterage form incorporated by 
reference; rather it fulfilled one of the conditions of that policy. 


When, however, the libelant seeks to go further and change the 
policy from its express, and usual, meaning—i. e., as a contract of 
indemnity, to a contract to pay a fixed sum in the event of loss—it 
seems to me that the language ought to be clearer. Perhaps less would 
be required in the absence of so plain a provision as is in the lighterage 
form, but I ought to'reconcile the two papers so far as I can, and not 
to nullify one by uncertain language in the other. The case is not one, 
moreover, in which the policy was over a period of time covering a 
number of voyages where the amount could not be known in advance, 
and where a valued policy was nearly a necessity. N. Y. & Cuba Mail 
S. S. Co. v. Royal, etc., Co., 154 Fed. 315, 83 C. C. A. 235. The binder 
was upon this cargo only for this particular voyage, though is dura- 
tion was uncertain. 

Finally, although I do not forget that implications are to be taken 
against the assurer, I ought also to remember that the assured drew 
up the binder. The New York lighterage form was clear enough; it 
was the words added by the assured which did not clearly nullify the 
language of the policy proper. While the question is indeed open to 
doubt, and res integra, so far as I have found, I think that the papers 
can best be reconciled (and I may add the probable “intent” of the 
parties best satisfied, had they been faced with the question by holding 
that the phrase referred to the coinsurance clause in the policy, and 
did not change the normal, and expressly agreed, character of the 
policy as a contract of indemnity. 


A decree will be entered for the*actual value of the loss, with 
interest. 
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ACCIDENT AND HEALTH. 


NATIONAL LIFE INS. CO. v. ABERNATHY. (6 Div. 17.) 


(Supreme Court of Alabama. Jan. 27, 1921. Rehearing Denied May 5, 
1921.) 


89 Southern Reporter, 725. 


2. INSURANCE—COMPLAINT FOR SLANDER AGAINST COR- 
PORATION BASED ON CONTRACTUAL RELATION HELD 
INSUFFICIENT IN SUBSTANCE. 


Complaint for slander brought against an insuranace company by 
insured, based on statements by insurer’s agent that sick benefits were 
refused insured because venereal disease was the cause of her illness, 
held insufficient to set up a contractual relation making the corporation 
liable for slander as constituting a breach of duty arising out of con- 
tract. 


(For other cases, see Insurance, Dec. Dig. $ 93.) 
Anderson, C. J., and Gardner, J., dissenting. 


Appeal from Circuit Court, Jefferson County; Richard, Evans, Judge. 

Action by Luella Abernathy against the National Life Insurance 
Company for damages for libel and slander. Judgment for the plain- 
tiff, and the defendant appeals. Reversed and remanded. 


The cause was submitted to the jury upon amended counts 2 and 
6A, which are as follows: 

Count 2. Plaintiff claims of the defendant the further sum of $5.- 
000, as damages for that heretofore on, to wit; the Ist day of June, 1918, 
the plaintiff was insured by the defendant under a certain policy where- 
in, among other things, the defendant agreed to pay indemnity for ac- 
cidental dismemberment and disability due to either accident or illness 
thereinafter provided, within 24 hours after satisfactory proof of loss 
had been submitted to the defendant, and providing weekly benefit for 
sickness or accident of $5, with a death benefit payable to plaintiff's 
husband; and plaintiff avers that about said time she made a claim 
against the defendant for weekly benefits under said policy, and that 
the defendant’s agent or servant acting within the line and scope of his 
authority for the purpose of intimating the plaintiff in making her said 
claim maliciously and falsely stataed to plaintiff's husband and divers 
other persons that plaintiff's said sickness was due from or caused by 
plaintiff suffering from the disease of syphilis, or falsely or maliciously 
stated on occasion to plaintiff's husband and divers other persons that 
plaintiff's said sickngss was due from or caused by plaintiff suffering 
from a venereal disease, and that the defendant for that reason would 
not pay the plaintiff's said claim; and plaintiff avers that as a pro- 
ximate consequence of said wrong plaintiff was greatly humiliated and 
caused to suffer mental pain and anguish, injured in her reputation and 
good name, and her husband caused to separate from her and refused 
to live and cohabit with her. 

Count 6A. Plaintiff claims of the defendant the further sum of 
$5,000 as damages for that heretofore on, to wit, the Ist day of June, 
1918, the*plaintiff was a married woman, the wife of J. B. Abernathy, 
and was living with him as such, and had been living with him for 
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many years; that on and prior to said day the defendant was under a 
contract with the plaintiff wherein the defendant agreed to pay the 
plaintiff certain weekly benefits for sickness or accident, and certain 
funeral benefits upon her death, of which said funeral benefits her hus- 
band, J. B. Abernathy was named as beneficiary, and that prior to said 
date the plaintiff had been sick and had made claim of the defendant 
under said policy, and on, to wit, said day, the defendant’s agent or 
servant, acting within the line and scope of his authority, alienated the 
plaintiff's husband’s affections, and caused him to abandon the plaintiff, 
in that the defendant’s agent, acting within the line and scope of his 
authority, in reference to said claim for plaintiff’s said sickngss, mali- 
ciously and falsely stated to the plaintiff's husband and in his presence 
and divers other persons that the plaintiff had syphilis, or maliciously 
and falsely stated to the plaintiff’s husband and divers and sundry other 
persons that plaintiff had a+ venereal disease and that that was the cause 
of her illness, and for that reason defendant refused to pay plaintiff's 
claim under said policy. 

And plaintiff avers that as a proximate consequence thereof plain- 
tiff’s husband refused to live with the plaintiff, refused to cohabit with 
plaintiff, plaintiff was greatly humiliated, injured in her good name and 
reputation, caused to suffer great mental pain, and plaintiff claims puni- 
tive damages. 

These counts sufficiently present the issues upon which the case was 
tried. 


J. B. Boyer, of Chicago, Ill., and Alvin M. Douglas, Haley & Haley, 
and B. M. Allen, all of Birmingham, for appellant. 
Beddow & Oberdorfer, of Birmingham, for appellee. 


PER CuriAM. [1], 2] In reference to the liability of a corporation 
for slander uttered by its agents, there seem to be two lines of author- 
ity, one holding that it is liable where the slander is uttered by its agent 
within the scope of his employment and in the performance of his du- 
ties in the course of transacting the business of the corporation. the rule 
governing liability in case of libel and of slander being regarded as the 
same and that it is not essential to the liability of a corporation that the 
slanderous words were spoken with its knowledge and approval or that 
it ratified the act of its agent or servant. According to another view, 
however, a corporation is not liable for slander except where it has 
expressly authorized it or subsequently ratified it, or where it consti- 
tutes a breach of duty toward the plaintiff arising out of contract. The 
latter view has been adopted by this court in the case of Singer Mfg. 
Co. v. Taylor, 150 Ala. 574, 43 South. 210, 9 L. R. A. (N. S.) 929, 124 
Am. St. Rep. 90, followed by McIntyre v. Cudahy Packing Co., 179 
Ala. 404, 60 South. 848, and cited with approval in case of Republic 
Iron Co. v. Self, 192 Ala. 403, 68 South. 328, L. R. A. 1915F, 516, and 
Choctaw Coal & Mining Co. v. Lillich, 204 Ala. 533, 86 South. 383, 11 
A. L. R. 1014. See, also, Southern R. R. Co. v. Chambers, 126 Ga. 404, 
55 S. E. 37,7 L. R. A. (N. S.) 926; Pruitt v. Goldstein, 169 Ky. 655, 
184 S. W. 1134; Flaherty v. Maxwell Co., 187 Mich, 62, 153 N. W. 45; 
Southern Ice Co. v. Black, 136 Tenn. 391, 189 S. W. 861, Ann. Cas. 
1917E, 695. Regardless of the conflict or weight of authority, the ques- 
tion is regarded as stare decisis in this jurisdiction, and the majority of 
the court adhere to the rule as laid down in the Taylor Case, supra, 
and the ruli of the trial court in the instant case were not in con- 
formity ther@with, and its judgment must be reversed, as the defend- 
ant’s demurrer should have been sustained to counts 2 and 6A, the only 
counts under which the case was tried. Nor are we impressed with the 
suggestion of counsel for appellee that said counts set up such a con- 
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tractual relation as to bring them within the influence of the rule ad- 
hered to in Interstate Amusement Co. v. Martin. 8 Ala. App. 481, 62 
South. 404, as recognized by this court in the Singer Case, supra, and 
which applies to the contractual duty of carriers to protect their pas- 
sengers, and hotels, innkeepers, theaters, etc., to protect their guests or 
patrons. 

The judgment of the circuit court is reversed and the cause is re- 
manded. 

McClellan, Sayre, Somerville, Thomas, and Miller, JJ., concur. 


Anpggson, C. J. (dissenting). “A corporation is liable in damages 
for the publication of a libel as for other torts. To establish its liability, 
the publication must be shown to have been made by its authority, or to 
have been ratified by it, or to have been made by one of its servants 
or agents in the course of the business in which he was employed. And 
the same is true as to slander. Some of the cases hold a corporation 
liable for a slander maliciously uttered by an agent within the scope of 
his emplayment though not expressly authorized or subsequently ratified. 
Other cases hold that the corporation to be liable must have authorized 
the uttering of the slanderous words or have ratified them.” Newell 
on Slander and Libel (3d Ed.) § 448. I think that the sounder view 
and the one supported by the overwhelming weight of authority is the 
one which draws no distinction between slander and libel and places 
them upon practically the same footing as malicious prosecution and oth- 
er torts, and which renders the corporation liable for the slanderous ut- 
terance of its agents while acting within the line and scope of authority 
whether previously authorized or subsequently ratified or not. Mills v. 
Grant, 233 Mass. 140, 123 N. E. 618; Rivers v. Yazoo R. R., 90 Miss. 
196, 43 South. 471, 9 L. R. A. (N. S.) 931; Hypes v. So. R. R., 82 S. 
C. 315, 64 S. E. 395, 21 L. R. A. (N. S.) 873, 17 Ann. Cas. 620; Saw- 
yer v. Norfolk R. R., 142 N. C. 1, 54 S. E. 793, 115 Am. St. Rep. 716, 
9 Ann. Cas. 440, and note; Empire Cream Co. v. Lavalle Dairy Co., 
75 N. J. Law, 207, 67 Atl. 711; Roemer v. Jacob Schmidt Brewing Co., 
132 Minn. 399, 157 N. W. 640, L. R. A. 1916E, 771; Fensky v. Maryland 
Co., 264 Mo. 154, 174 S. W. 416, Ann. Cas. 1917D, 963. Kharas’ v. 
Baron, 171 App. Div. 388, 157 N. Y. Supp. 410; Vowles v. Yadish 
(lewa) 179 N. W. 117, 13 A. L. R. 1132; Buckeye Cotton Oil Co. v. 
Sloan, 250 Fed. 712, 163 C. C. A. 44; So. Ice Co. v. Black, 136 Tenn. 
391, 189 S. W. 861, Ann. Cas. 1917E, 695: Ecuyer v. New York Life 
Insurance Co. (Wash.) 181 Pac. 871, 186 Pac. 327; Payton v. Clothing 
Co., 136 Mo. App. 577, 118 S. W. 531; Waters-Pierce Co. v. Bridwell, 
103 Ark. 345, 147 S. W. 64, Ann. Cas. 1914B, 837; Rosenberg v. Under- 
writers, 190 Ill. App. 64; Hopkins Chemical Co. v. Reed Drug Co., 
124 Md. 210, 92 Atl. 478; S. W. Telegraph Co. v. Long (Tex. Civ. 
App.) 183 S. W. 421. Cotton v. Fisheries Co., 177 N. C. 56, 97 S. E. 
712. See, also, note to the case of Roemer v. Jacob Schmidt Brewing 
Co., L. R. A. 1916E, 774, which refers to both English and American 
cases on this subject. 

The only cases, other than a few old cnes subsequently repudiated 
by decisions of the same state, recognizing a distinction between libel 
and slander in respect to the liability of corporations, are the ones cited 
in the foregoing epinion of the court. 


The case of Singer Co. v. Taylor, supra, quotes approvingly 10 
Cyc. 1216, and from Mr. Odgers in his work on Libel and,Slander (star 
page 368). The quotation from Cyc. seems to be base pon Redditt 
v. Singer Mig. Co., 124 N. C. 100, 32 S. E. 392. This case™does not. sup- 
port the text, but if there should arise a doubt on the subject, said text 
is not in harmony with the rule declared by the North Carolina court 
in the case of Cotton v. Fisheries, 177 N. C. 56, 97 S. E. 712, and cases 
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there cited. The quotation in our Tayler Case, supra, from Mr. Od- 
gers, is from an early edition of his work, and it appears to have been 
based upon an early English case, he being an English author, but as 
has been well and fully brought out by the able opinion of the Mass- 
achusetts court in the case of Mills v. Grant, 233 Mass. 140, 123 N. E. 
618, the subsequent English cases are not in line with the text taken 
from Mr. Odgers and which has been omitted from the last edition of 
his work. The case of Singer Mfg. Co. v. Taylor, supra, being based 
upon a false foundation and being in conflict with the overwhelming 
weight of authority as well as contrary to logic and reason, should, in 
in my opinion, be overruled. The case of McIntyre v. Cudahy Co., 179 
Ala. 404, 60 South. 848, is based entirely upon the Taylor Case; the 
soundness of which does not appear to have been questioned in brief 
ot discussed in the opinion. The cases of Republic Iron & Steel Co. v. 
Self, 192 Ala. 403, 68 South. 328, L. R. A.¥1915F, 516, and Choctaw Co. 
v. Lillich, 204 Ala. 533, 86 South. 383, 11 A. L. R. 1014, merely cite with 
approval the Taylor Case.. I think the Taylor Case, supra, not only er- 
roneous in approving the quotation from Mr. Odgers, but makes a fal- 
lacious distinction as to the applicability of the law as laid down by 
this court through Brickell, C: J., in the case of Jordan v. Ala. G. S. 
R. R., 74 Ala. 85, 49 Am. Rep. 800 (overruling the case of Owsley v. 
M. & W. P. R. R., 37 Ala. 560), to actions of slander. It is true, the 
Jordan Case dealt with an action for malicious prosecution, but it de- 
parted from the former rule that corporations could not be liable for 
the acts of their agents involving crime, and evil intent, malice, etc., and 
the opinion in doing so laid down the broad principle that— 

“Corporations are now responsible civilly, the same as natural per- 
sons, for wrongs committed by their officers, agents or servants, while 
acting in the course of their employment or which are authorized or 
subsequently ratified.” 

This being a sound principle broadly stated should apply to all 
wrongs whether involving a malicious prosecution, libel, slander, or oth- 
er torts, at least the Mississippi court in the case of Rivers v. Yazoo 
R. R. Co., 90 Miss. 196, 43 South, 471, 9 L. R. A. (N. S.) 931, which 
was a slander case, quotes approvingly from the rule as laid down by 
Brickell, C. J., in the Jordan Case. It will not be amiss to observe that 
some confusion in the earlier cases was no doubt due to statements 
made in determining when the slander was or was not within the scope 
of the agent’s duty or when there was or was not a contractual obliga- 
tion on the part of the corporation to protect the plaintiff, a passenger, 
bailee, guest, etc., from insult, slander, or abuse. If the agent acted 
within the scope of his duty the corporation is liable for his wrongs 
whether under contractual duty to protect the injured party or not, 
and the fact as to whether or not there is a contractual obligation is a 
factor in determining whether or not the agent was acting within the 
scope of his authority. On the other hand, there are cases where a cor- 
poration has been held liable for slander or abuse of its “passenger, 
guest or customer” whether inflicted by an agent with authority or not 
—not that it was liable for the unauthorized act, but because of a con- 
tractual duty to protect his passengers, guests, etc., from insult or abuse 
from third persons. Again, some of the courts have held that in order 
for a corporation to have been liable in the instant case for slander, 
there should have been proof that it was authorized or subsequently rati- 
fied, but that was due to the fact that the proof did not show that the 
agent who uttered the slander was acting within the scope of his au- 
thority. Satgyerv. R. R. Co., 142 N: C. 1, 54 S. E. 793, 115 Am. St. 
Rep. 716, 9. Ann, Cas. 440 7 

I fully. appreciate the admonition in brief of appellant’s counsel 
against departing from the rule of stare decisis, but while certainty and 
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repose is desirable, it should not be founded upon a glaring and un- 
debatable error, and the sooner that a structure, based upon a false 
foundation, is demolished, the better for our jurisprudence. “Where a 
grave and public and palpable error widely affecting the administration 
of justice must be either solemnly sanctioned or repudiated, fiat jus- 
titia, ruat coelum, should apply, and not the rule of stare decisis.” In- 
deed, the false doctrine declared in the Owsley Case, 37 Ala. remained 
the law in this state until repudiated and corrected in the Jordan Case 
nearly 20 years thereafter. 1 therefore hold that amended counts 2 and 
6A were not subject to the defendant’s demurrer for failing to aver 
that the slander was authorized or subsequently ratified by the defend- 
ant corporation as it avers that the agent was acting within the line and 
scope of his authority when uttering the slanderous words. 

I therefore dissent from the holding of the majority and in which 
Gardner, J., concurs. 


FROMMELT v. TRAVELERS’ INS. CO. (No. 22174.) 
(Supreme Court of Minnesota. Sept. 30, 1921.) 


184 Northwestern Reporter, 565. 


(Syllabus by the Court.) 

1, INSURANCE — EVIDENCE HELD TO SUSTAIN FINDING 
THAT INSURED’S DEATH RESULTED FROM ACCIDENT- 
AL MEANS. 

The evidence in this case is sufficient to sustain a finding that the 
death of the insured resulted from accidental means. 
(For other cases, see Insurance, Dec. Dig. § 665[5].) 


2. INSURANCE — EVIDENCE HELD NOT CONCLUSIVE THAT 
DEATH WAS DUE TO PRE-EXISTING DISEASE. 
The evidence is not conclusive that the death was due .in part to 
pre-existing disease. 
(For other cases, see Insurance, Dec. Dig. § 665[5].) 


3. INSURANCE — “IMMEDIATE NOTICE” DEFINED; INSUR- 
ER’S PROCURING AND REFUSING TO SURRENDER POL- 
ICY EXCUSED PLAINTIFF’S GIVING NOTICE OF DEATH. 
The policy covering the case required that, in event of accidental, 

death, immediate notice must be given to the company. This means with- 

in a reasonable time. Almost immediately after death the soliciting agent 
who negotiated the policy procured it and surrendered it to the com- 
pany, as plaintiff claims without her authority. It was never returned 
to her though later demanded. Held, this and other circumstances in the 
case excused plaintiff from giving notice of death. 

(For other cases, see Insurance, Dec. Dig. § 539[3, 6].) 

(For other definitions, see Words and Phrases, First and Second 

Series, Immediate Notice.) 


Appeal from District Court, Hennepin County; W. E. Hale, Judge. 


Action by Martha A. Frommelt against the Travelers’ Insurance 
Company. Verdict for plaintiff, and defendant appeals. Order affirmed. 
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Dille, Hoke, Krause & Faegre and L. N. Foster, all of Minneapo- 
lis, for appellant. - 

J. H. Sapiro and Henry M. Farnam, both of Minneapolis, for re- 
spondent. 


HALLAM, J. This action was brought to recover on a policy of ac- 
cident insurance issued to plaintiff’s husband, Alfred Julius Frommelt. 
Plaintiff had a verdict. Defendant appeals. 

[1] 1. The policy insured against loss resulting from “external, 
violent and accidental means.” Defendant contends that the evidence 
fails to show that death resulted from such means. The short facts are 
as follows: About 1 a. m. January 16, 1918, deceased was, without pre- 
monition, taken sick at his home. He was suffering from a stricture 
of the urethra which prevented urination. Dr. Jones was called and ar- 
rived at 7 a. m. The evidence is in conflict, but there is competent evi- 
dence that in passing a metal catheter through the urethra, Dr. Jones 
caused a severe laceration. No relief was afforded. At 11 a. m. a tro- 
car was passed into the bladder through an incision below the umbilicus 
and through this means the bladder was drained. At 3 p. m. another 
operation, styled the perineal operation. was performed. This consist- 
ed of an incision at the point of obstruction and the insertion of a drain- 
age tube through the urethra into the bladder. Frommelt grew rapidly 
worse and died January 234d. 

The testimony for plaintiff consisted of her own testimony, giving 
the history of the case and the symptoms shown and the testimony of 
two doctors, Dewar and Qyinby, who performed an autopsy five months 
later. Tle result of the autopsy was more fruitful than the layman 
would perhaps expect after the lapse of time. The two doctors gave the 
opinion that an infection set in the urethra, worked up to the kidneys 
and caused death. If this infection was caused by the laceration from 
use of the catheter at 7 a. m., it may fairly be said to be the result of 
accident. If arising from one of the operations later in the day, it can- 
not be said to be accidental. Dr. Quinby gave the opinion that it was 
the result of the laceration. As basis in part for his opinion he indi- 
cated that it was probable from the symptoms and facts developed that 
infection set in very early, that there were indications that it had set in 
before the operation in the afternoon, and the much greater probability 
of infection from a laceration caused by a catheter at a place within, 
where there had been no cleansing or sterilization, than by an opera- 
tion with a knife in the hands of an experienced surgeon, and at a 
place where cleansing and sterilization were easy. We think the evi- 
dence sustains a finding of accidental death. See Lewis, Ex’x, ete., v. 
Ocean Acc. & Guar. Corp., 224 N. Y. 18, 120 N. E. 56, 7 A. L. R. 1129. 

[2] 2. The policy covers only cases of loss through external, violent 
and accidental means “independently of all other causes’ and by its 
terms excludes cases of death or other loss caused wholly or partly 
by bodily infirmity. Defendant contends that Dr. Dewar on the stand 
admitted that Frommelt’s death was due partly to pre-existing disease, 
not to the stricture, but to a subactue nephritis. The court submitted this 
question to the jury in an instruction full and clear. The jury by their ; 
verdict decided this question adversely to defendant. We are of the 
opinion that their finding should not be disturbed. If Dr. Dewar’s tes- 
timony contains’ the admission contended for, the admission of this one 
witness would not conclude plaintiff. But, while some of Dr. Dewar’s 
answers at the close of a long cross-examination contain this admission, 
when we take all hisstestimony together, while there is some confusion, 
we cannot be certain that Dr. Dewar intended an opinion that From- 
melt had pre-existing nephritis. We are of the opinion that this ques- 
tion was properly submitted to the jury. 
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[3] 3. The policy requires that, “in event of accidental death, im- 
mediate notice thereof must be given to the Company.” No formal no- 
tice was éver given to the company. The day after Frommelt died, Mr. 
Fust, the solicitor who solicited the policy, procured it from plaintiff 
and returned it to the company and received from the company, the un- 
earned portion of the premium which he paid to plaintiff. His testi- 
mony is that he procured it and returned it in order to save that amount 
to plaintiff. Plaintiff's claim is that he obtained the policy without her 
knowledge, and, while admitting that he later handed her the money, said 
that it was while she was in the agony of grief over her husband’s death 
and that she did not understand what it was for. On March 28th plain- 
tiff’s attorney demanded of Fust that he return the policy to plaintiff and 
Fust reported that fact to the company, but the policy was never re- 
turned. 

The requirement of immediate notice is a requirement of notice 
within a reasonable time, and what is a reasonable time depends on the 
circumstances of the particular case. C. S. Brackett & Co. v. General 
Accident F. & L. Assur. Corp., 140 Minn. 271, 167 N. W. 798. The fact 
that the policy was not in the possession of plaintiff, but of the com- 
pany, is important (Curran v. National Life Ins. Co., 251 Pa. St. 420, 
96 Atl. 1041; Solomon v. Continental Fire Ins. Co., 160 N. Y. 595, 55 
N. E. 279, 46 L. R. A. 682, 73 Am. St. Rep. 707), for plaintiff could 
have no knowledge of its terms, and, without disparagement of her case, 
it may well be said that she probably did not realize at once that her 
husband’s death was due to accident. Under such circumstances, we 
think the delay of plaintiff was excused. 

After the demand for a return of the ffolicy and the fajjure, tanta- 
mount to a refusal, to return it, we think the purpose of notice’ had 
been subserved and the failure to return the policy, implying the claim 
that it was no longer in force, absolved plaintiff of her obligation to fur- 
ther comply with its terms. Marcus v. National Council, 127 Minn. 
196, 149 N. W. 197; Dechter v. National Council, 130 Minn. 329, 153 
N. W. 742. 


Order affirmed. 


EBELING v. BANKERS’ CASUALTY CO. (No. 4457.) 
(Supreme Court of Montana. Oct. 10, 1921.) 


201 Pacific Reporter, 284. 


INSURANCE—INJURY WHILE WATCHING ENGINE REPAIR- 
ER HELD RECEIVED WHILE DOING “ANY” ACT PER- 
TAINING TO MORE DANGEROUS OCCUPATION. 

Where a decedent was insured as a “proprietor and meat cutter in 
shop,” a higher class than “tender in transit,” by policy providing that, 
if insured was injured “while doing any act or thing pertaining to any 
occupation” differing from the classification, he shall be paid only such 
portion as his premium would have purchased at such more hazardous 
occupation, decedent’s beneficiary was entitled only to the lesser amount, 
where he was killed while watching the repair of an engine while on a 
train in which he was engaged as a “tender in trafisit” of a shipment of 
live stock; the word “any” meaning one indifferently out of an unlimited 
number, and it being immaterial that the act of the decedent alone was 
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harmless, if the thing being done by him at the time of the injury per- 
tained to a more hazardous occupation. 


(For other cases, see Insurance, Dec. Dig. § 531.) 


(For other definitions, see Words and Phrases, First: and Second 
Series, Any.) 


Appeal from District Court, Big Horn County; Charles A. Taylor, 
Judge. 

Action by Jessie W. Ebeling against the Bankers’ Casualty Com- 
pany. From an order denying new trial, defendant appeals. Modified 
and affirmed. : 


‘ 


Nichols & Wilson, of Billings, for appellant. 
T. H. Burke, of Hardin, for respondent. 


Hottoway, J. William O. Ebeling was insured under a policy which 
classified occupations according to their respective hazards, and desig- 
nated the amount of insurance which a given premium paid in advance 
would purchase upon the life of one efgaged in any of the different oc- 
cupations so classified. Ebeling’s occupation was given as a “proprietor 
and meat cutter in shop,” and was included in class D. The occupation 
of “tender in transit” of live stock was included in class X. The annual 
premium paid by Ebeling would purchase insurance to the amount of 
$1,100 upon the life of one engaged in a class D occupatiom whereas it 
would purchase but $275 upon the life of one engaged in a class X oc- 
cupation. The policy contained the following provision: 

“In the event that the insured is injured or contracts sickness after 
having changed his occupation to one classified by the company as more 
hazardous than that stated in the policy, or while he is doing any act 
or thing pertaining to any occupation so classified, except ordinary duties 
about his residence or while engaged in recreation, in which event the 
company will pay only such portion of the jindemnities provided in the 
policy as the premium paid would have purchased at the rate, but within 
the limit so fixed by the company for such more hazardous occupation.” 

About August 30, 1917, Ebeling engaged as a tender in transit of a 
shipment of livestock from Little Horn, Mont., to Omaha, Neb. When 
the train reached Owen, Wyo., on August 31, the locomotive became 
disabled and the train stopped. Ebeling and the other stock tenders 
went from the caboose toward the forward end of the train to give at- 
tention to a steer that was down in one of the cars and assist it to its 
feet. When that work was accomplished, they went to the locomotive 
and stood ahout watching the trainmen in the work of repair, and while 
they were so engaged a cylinder head was blown out, striking Ebeling 
and inflicting injuries from which he died. Plaintiff, the beneficiary 
named in the policy, brought this action to recover $1,100. The defendant 
company tendered $275, but the tender was refused. The trial resulted 
in a verdict and judgment for the amount claimed by the plaintiff, and 
the defendant appealed therefrom and from an order denying a new 
trial. 

There is not any conflict in the evidence, and for all practical pur- 
poses this appeal may be considered as though the case had been sub- 
mitted upon an agreed statement of facts. The only question for de- 
termination is: Was the insured, at the time of his injury, doing any 
act or thing’ pertaining to the more hazardous occupation, tender in 
transit? If he was, the amount of recovery must be reduced to $275. 
If he was not, the judgment must be affirmed. There is not any conflict 
of authority respecting the general rules of law applicable to a case of 
this character, but some conflict growing out of the application of well- 
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settled rules to the facts, and this conflict or confusion arises from the 
proper construction of the provision in policies which diminishes lia- 
bility in the event that the injury occurs while the insured is doing any 
act or thing pertaining to an occupation classified as more hazardous 
than the one for which the insured was accepted The earlier accident 
policies provided only for diminished liability in the event the insured, 
at the time of his injury, had changed his occupation to one classified as 
more hazardous, and the courts held generally that the term ‘“‘changed” 
was employed in the sense of substitution, that the performance of an 
isolated act pertaining to a more hazardous occupation did not consti- 
tute a change of occupation, and that the insurance company could not 
claim the right to have the indemnity diminished by reason of the fact 
that the insured was injured while in the performance of such isolated 
act. The leading cases so holding are Stone’s Adm’r v. U. S. Casualty 
Co., 34 N. J. Law, 371. Insurance Co. v. Burroughs, 69 Pa. 43, 8 Am. 
Rep. 212; Baldwin v. Fraternal Accident Association, 21 Misc. Rep. 124, 
46 N. Y. Supp. 1016; Id. 29 App. Div. 627, 52 N. Y. Supp. 1136, af- 
firmed 159 N. Y. 561, 54 N. E. 1089; Berliner v. Travelers’ Insurance 
Co., 121 Cal. 458, 53 Pac. 918, 41 L. R. A. 467, 66 Am. St. Rep. 49. 


Later the courts held that, if the act being done at the time the in- 
jury was received was one which fairly pertained to the regular em- 
ployment of the insured, it could not be held that’ he had changed his 
occupation by reason of the fact that the act pertained, also, to a more 
hazardous employment. Thorne v. Casualty Co., 106 Me. 274, 76 Atl. 
1106. Finally the courts were called on to consider policies containing 
the provisions quoted above, and in Smith v. Massachusetts Bonding & 
Insurance Co.. 179 N. C. 489, 102 S. E. 887, it was held that, if the 
act being done by the insured at the time of his injury was one pertain- 
ing directly to his own occupation, the liability of the insuring company 
would not be diminished by reason of the fact that the act pertained also 
to a more hazardous undertaking. In Holiday v. American Mutual Acc. 
Ass'n, 103 Iowa, 178, 72 N. W. 448, 64 Am. St. Rep. 170, and in Zan- 
tow v. Old Line Acc. Ins. Co., 104 Neb. 655, 178 N. W. 507, recovery 
was permitted in each instance for the face of the policy, under circum- 
stances not different materially from those involved in the present in- 
quiry, and those two cases are the only ones disclosed by our research 
which would warrant recovery in this case for the larger amount. 

We are unable, however, to appreciate the reasoning in either case, 
or to approve the method by which the conclusion was reached. ‘In ef- 
fect, the Lowa court read out of the policy the provision for diminished 
liability in the event the insured is injured while doing any act or thing 
pertaining to a more hazardous occupation, or failed to distinguish be- 
tween a policy containing such provision and one which omitg it. It is 
our judgment that courts are not constituted to make new contracts for 
parties or to alter existing ones. Their function is to construe and en- 
force contracts as they are made, so long as they do not contravene pub- 
lic policy or violate express provisions of the law. The Nebraska court 
construed the provision to apply only in the event the act or thing per- 
tains peculiarly to a more hazardous occupation, thereby restricting ma- 
terially its operation or effect. . 

It would appear reasonable that if the parties intended that the only 
act or thing, the doing of which would operate to diminish liability in 
case of injury, should be one pertaining peculiarly or exclusively to the 
more hazardous occupation, they would have employed some apt term 
to indicate such purpose, and the fact that- they did not do so leads na- 
turally to the conclusion that they intended just what the terms they did 
employ fairly signify. This policy makes the character of the occupa- 
tion to which the act pertains, and not the character of the act itself, 
determine the extent of liability. It does not provide for a diminished 
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liability only in the event the insured is injured while doing an extra- 
hazardous act or thing pertaining to a different occupation, but does pro- 
vide for diminished liability if, at the time of the injury, the insured 
is doing any act or thing pertaining to a more hazardous occupation. 
The adjective “any” means one indifferently out of an unlimited num- 
ber (Webster’s International Dictionary), and therefore, if the act or 
thing being done by the insured at the time of the injury pertains to a 
more hazardous occupation, it is wholly immaterial that such act itself, 
if standing alone, would be harmless, or fraught with no danger what- 
ever. By no possible process of reasoning can the language employed be 
tortured into any other meaning, and, since the parties so expressed 
themselves, they must abide the consequences. From the time this ship- 
ment was started on its journey until it reached its destination, the live 
stock composing it were in transit, and Ebeling was a caretaker or tender 
in transit. Loesch v. Union Casualty & Surety Co., 176 Mo. 654, 75 S. W. 
621. It may be conceded that the isolated act of’ tending this particu- 
lar shipment did not constitute a change of occupation within the mean- 
ing of the policy, but if it did not constitute an act or thing pertaining 
to the occupation of a tender in transit, it is only because the terms 
employed are utterly incomprehensible. 

But the meaning of the contract is not obscure; on the contrary, it 
is too plain to admit of doubt. We are not alone in this conclusion. The 
decided weight of authority sustains our view. In each of the follow- 
ing cases: Thomas v. Mason’s Fraternal Acc. Ass’n, 64 App. Div. 22, 
71 N. Y. Supp. 692, Lane v General Acc. Ins. Co. (Tex. Civ. App.) 113 
S. W. 324, and Green v. National Casualty Co., 87 Wash. 237, 151 Pac. 
509—the insured was injured while hunting, an occupation classified as 
more hazardous than the one for which he was accepted, and in each 
instance it was held that, though the insured had not changed his oc- 
cupation, he was doing an act or thing pertaining to the more hazard- 
ous employment, and therefore the recovery should be limited to the 
amount which the premium would purchase upon the life of one en- 
gaged in such more hazardous undertaking. In Montgomery v. Con- 
tinental Casualty Co., 131 La. 475, 59 South. 907, the insured, a drafts- 
man with office and traveling duties only, was injured while doing the 
work of a machinist, an occupation classified as more hazardous, and the 
decision was in harmony with the views expressed in the cases last 
cited above. 

The order denying a new trial is affirmed. For the reasons given, 
the cause is remanded to the district court; with directions to modify 
the judgment by reducing the amount thereof to $275 as of the date of 
the original judgment, and, when so modified, it will stand affirmed. 
The appellant will recover its costs of this appeal. 


Modified and affirmed. 
Brantly, C. J., and Reynolds, Cooper, and Galen, JJ., concur. 
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RATHBUN v. GLOBE INDEMNITY CO. (No. 21692.) 
(Supreme Court of Nebraska. Oct. 14, 1921.) 
184 Northwestern Reporter, 903. 


(Syllabus by the Court.) 
1. INSURANCE—CONSTRUCTION AGAINST FORFEITURE FA- 
VORED. 


The several provisions contained in an accident insurance policy will 
be given a practical and rational construction, one consistent wiih rea- 
son and common fairness, and with a view to avoiding, rather than en- 
forcing, a forfeiture, if the terms of the instrument will fairly and just- 
ly permit it. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 





2. INSURANCE —INCONSISTENT ACCIDENT POLICY PROVI- 

SION WILL BE IGNORED. 

Where the language of a special provision in an accident insurance 
policy is susceptible of but one construction, and that construction in- 
evitably leads to an unreasonable or absurd result, and substantially de- 
feats the object and purpose of the entire contract, such provision will 
be rejected as inoperative, and, ignoring the same, the court will look 
to the whole instrument, and gather therefrom the manifest intention and 
purpose of the parties and adjudicate accordingly. 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 


3. INSURANCE — INSURED HELD TOTALLY AND CONTINU- 
OUSLY UNABLE TO TRANSACT BUSINESS DUTIES 
FROM DATE OF ACCIDENT, AS PROVIDED IN ACCIDENT 
POLICY. 

Where one insured under an accident policy received an injury to 
his hip through accident, from which he suffered severe pain and lame- 
ness for the first 3 days thereafter, when a 2 weeks’ respite from any 
conscious ill effects from the injury intervened, during which time the 
insured attended to the most, if not all, of his professional duties as a 
surgeon, but at the end of which time pain and lameness reoccurred, and 
continued with increasing severity for a period of about 2% months, 
during which time the insured performed some of his professional la- 
bors, but under more or less stress of pain and discomfort, being com- 
pelled to have his assistants do many things in ‘the course of operations 
upon patients that always before he had been accustomed to do himself, 
and at the end of which 2% months the insured retired entirely from any 
attempt in the performance of any and every duty, because of pain and 
suffering from the injury, and continued to suffer with increased severity 
until 3 months later, when he died of sarcoma, a malignant disease, in- 
volving the hip joint, which the evidence conclusively shows was the 
direct and immediate result of the accident sustained 6 months previous, 
the insured held “to be totally and continuously unable to transact all 
business duties from date of accident,” as this language, properly con- 
strued, is employed in the policy. 


(For other cases, see Insurance, Dec Dig. § 524.) 
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4. INSURANCE—IN ACTION ON ACCIDENT POLICY ATTOR- 
NEY’S FEES REDUCED TO TEN PER CENT. OF RECOV- 
ERY. 

The sum allowed plaintiff as attorney’s fees by the lower court con- 
sidered, and same reduced to an amount equal to 10 per cent. of the 
judgment recovered, exclusive of costs, and without interest. 


(For other cases, see Insurance, Dec. Dig. § 675.) 


Flansburg, J., dissenting. 


Appeal from District Court, Dodge County; Button, Judge. 
Action by Mollie Rathbun against the Globe Indemnity Company. 
Judgment for plaintiff, and defendant appeals. Modified and affirmed. 


Montgomery, Hall & Young, of Omaha, for appellant. 
Courtright, Sidner, Lee & Jones, of Fremont, for appellee. 


° Heard before Morrissey, C. J., Rose and Flansburg, JJ., and Dick- 
son and Troup, District Judges. 


Troup, D. J. This is a suit by the beneficiary upon an accident in- 
surance policy indemnifying the insured against loss from disability re- 
sulting from an accident, including loss of life, hospital and surgical ex- 
penses. The insured sustained an accident, and, it is alleged by the 
plaintiff, died as a direct result thereof. 

The following brief history of the accident and events following 
may be considered established by the evidence: At about noon on a day 
between the Ist and the 5th of March, 1919 (no witness being able to 
give the exact date), Dr. Rathbun, the deceased, then a practicing phy- 
sician and surgeon in the city of Fremont, Neb., being alone in his auto- 
mobile, drove up in front of the Fremont Hospital. Upon alighting from 
the footboard of his car, either from a misstep or by slipping upon the 
ice on the pavement, he was caused to fall, striking his right hip either 
upon the pavement in the street or the curb close by. For a moment 
he lay where he had fallen, then arose and, slightly limping, ,entered the 
hospital. For the next two or three days he suffered severe pain in his 
right hip; the pain then subsided, and for a period of two weeks it was 
such that he gave it little or no attention. At the end of two weeks 
the pain and lameness returned, causing much inconvenience when moving 
from a sitting to a standing posture. This was followed by pains in 
the rectum on the right side of the pelvis. From that time on he con- 
tinued to suffer increasing pain and lameness; submitting himself to a 
rectal examination, both by Fremont and Omaha surgeons, but without 
a discovery of the trouble, and, growing worse, he retired to his hed for 
two weeks, at which time another examination was made and revealed 
a tender swelling or mass in the region of the hip, which gave the pa- 
tient much pain. In company with another physician, he went to Mayo 
Bros. and submitted himself to examination and treatment, but returned 
unimproved, and soon thereafter became decidedly worse. Upon anoth- 
er examination by local surgeons the tender mass before mentioned had 
increased four or five times in size and was extremely tender. The pa- 
tient was then taken to Drs. Oxnard and Percy, of Chicago, and was 
again operated upon, this time by an entrance into the abdominal cavity 
and down deep into the hip, where was readily located this tender mass, 
pronounced malignant in nature; removing this and properly preparing 
the parts, radium was applied by a radium specialist. At the.end of two 
weeks the patient returned to Omaha, where he underwent further X- 
ray treatment, and after spending a week at his home in Fremont he re- 
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turned to Omaha and the Clarkson Hospital, where he lingered until 
his death, September 5, 1919 A post mortem examination made by Dr. 
Johnson, of the University of Nebraska, and witnessed by some of the 
leading surgeons of Omaha, revealed malignant growths along the sinus, 
a complete disintegration and destruction of the bony floor or bottom 
of the articular cavity of the head and neck of the hip bone, and other 
like conditions of malignant disease, which all the physicians and sur- 
geons present pronounced sarcoma; the same being the direct result 
of the injury to his hip received by his fall in March, 1919. 

These facts, among others, are in substance set forth in plaintiff's 
petition, wherein it is further alleged that the deceased was totally and 
continuously unable to transact all business duties of his profession from 
the date of the accident until his death, although for a time he under- 
took to do, and occasionally did, some surgical work until the month 
of June, 1919; that plaintiff made proper proofs of death of the insured 
and the cause thereof, and demanded payment of all disability claimed 
by the plaintiff, amounting to $8,242.90, composed of the following items 
alleged to be due and payable under the various provisions of the pol- 
icy: Hospital expense, $125; disability from March 1 to September 5 at 
$25 a week, $6170; and for loss of life, $7,500—totaling $8,242.90, to- 
gether with a reasonable attorney's fee. 

The defendant, in its answer, admits the issuance of the policy to 
deceased, notice of the death of the insured occurring on September 5, 
1919, from sarcoma, but denies all other allegations in plaintiff's peti- 
tion and any and all liability under the policy. 

By agreement of parties the case was tried to the court without a 
jury. The only testimeny at the trial was that adduced on behalf of 
the plaintiff. The defendant cross-examined plaintiff's witnesses, but 
otherwise offered no evidence. Upon submission of the case, the court 
found for the plaintiff for the full amount prayed for, with interest and 
costs, tegether with an attorney’s fee, with interest thereon, and ren- 
dered judgment accordingly. The defendant appeals. 

Several errors are relied upon by the defendant for either the re- 
versal or modification of the judgment of the court below, and, first, 
because it is established by the evideftce that the insured died of sar- 
coma, a disease which was the direct result of the bodily injury sus- 
tained by the fall of the deceased in March, 1919, and that under special 
provision A of the policy no recovery for death or disability can be had 
in such case. Special provision A, in so far as it applies to the instant 
case, is as follows: 

“This policy does not cover * * * loss resulting from bodily in- 
jury caused or contributed to, directly or indirectly, by disease, or vice 
versa.” 

The “vice versa” provision, as interpreted by the defendant com- 
pany, and we presume correctly, is as follows: 

“This policy does not cover * * * loss resulting from disease 
caused or contributed to, directly or indirectly, by bodily injury.” 

[1, 2] It is urgently insisted by the defendant that the evidence es- 
tablishes all that is claimed for it, as above stated, that the language of 
the above-quoted provisions of the policy is perfectly plain and unam- 
biguous, and must be held to mean exactly what they say, and that, if 
so construed, plaintiff cannot recover for the disability or death of the 
insured. We must agree with the defendant that the evidence con- 
clusively shows that the insured died of sarcoma, a disease, and that the 
disease from which he died was the direct result of the bodily injury 
sustained from the accident occurring to him in March; but we are not 
able to agree that the provisions of the policy above quoted forbid a 
recovery for the disability and death of the insured in this instance. 
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We will, however, cordially agree with counsel for defendant in their 
argument that, in approaching the construction of an insurance policy, 
the court should have in mind the same general principles which obtain 
in the construction of any other contract, in so far as that the language 
employed should be given its plain, natural and ordinary meaning, and 
not be twisted into an unnatural or exceptional meaning merely to avoid 
a forfeiture, and that, when such construction is demanded by the plain 
and unequivocal terms of the instrument, the courts, of course, should 
have the moral courage to so construe it, regardless of the consequences. 
But this rule, of course, presupposes the nonexistence of two very im- 
portant factors in the equation: First, that such construction will not 
end in an unreasonable or absurd result; and, second, that it will not 
defeat the manifest intention of the parties and the very object and 
purpose they had in entering into the contract at all. If the construction 
indicated will inevitably lead to either one or both of the results above 
stated, then such construction will be avoided, and, if the provision to 
be construed will admit of no other construction than the one leading to 
and ending in such result, the provision itself will be rejected as inope- 
rative, and, ignoring the special provision, the court will look to the 
whole instrument, and, if possible, in justice to all parties concerned, 
gather therefrom the real and evident intention and purpose of the par- 
-ties in respect to the particular question involved, and thus enforce or 
decline to enforce the contract accordingly. This much would seem to 
result from very necessities of the situation. See on this subject 13 C. 
J. 521, §§ 482, 486, and cases cited. L’Engle v. Scottish Union & Nat. 
Fire Ins. Co., 48 Fla. 82, 37 South. 462, 67 L. R. A. (N. S.) 581, 111 
Am. St. Rep. 70, 5 Ann. Cas. 748, Merrill v. Bell, 6 Smedes & M. ( Miss.) 
730, and Stockton v. Turner, 7 J. J. Marsh, (Ky.) 192. 

Let us consider the effect of this “vice versa” provision in the light 
of the evidence in the case before us. One of the medical witnesses 
testifying for plaintiff defined the term “disease” as “any abnormality of 
the body resulting in a disturbance of the function or functions of the 
particular part affected; any general disturbance of the general func- 
tions of the body; a cut finger would be a disease.” While it seems to 
the writer that the definition thus given is somewhat extreme and al- 
most too comprehensive in its scope, yet the defendant has not seen fit 
to controvert it, nor are we prepared now to say that it is not sustain- 
ed, in a substantial measure by the standard medical authorities and 
leading lexicographers, as well as by decisions of some of the ceurts. 
See Mutual Life Ins. Co. v. Simpson, 88 Tex. 333, 31 S. W. 501, 28 L. 
R. A. 765, 53 Am. St. Rep. 757. 

Assuming then, that the definition as above given is acceptable to 
the defendant and applicable to the term in question, as used in its pol- 
icy, then, except accidents which result in instant, or almost instant, 
death, we can scarcely conceive of a case arising where the insured sus- 
tained a bodily injury by accident in which the insurer would not be 
absolutely exempt from liability for disability or death by virtue of the 
so-called “vice versa” clause of the policy above quoted, under the in- 
terpretation insisted upon by the defendant company. We think it is 
fair to say that the number of persons insured who sustain an accident 
resulting in instant, or almost, death. as compared with the number 
insured who sustain bodily injury by accident resulting in disease, in one 
form or another, more or less prolonged, and yet directly traceable to 
the accident and in consequence of which disability, and perhaps death 
follow, is certainly not greater than a ratiio of 1 to 10; so that for 
every 1, 10 or 100 would be entitled to recover under defendant’s policy, 
there would be 9, 90 and 900 who could not recover a dollar for either 
disability or death because of this special provision referred to. 





~, 
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It seems to us that a theory which inevitably leads to such damag- 
ing results to the insured as would this is so unreasonable, absurd and 
destructive of the very object and purpose of the coniract, as well as 
the manifest intention, or at least the supposed manifest intention and 
understanding of the parties who entered into it, that such a construc- 
tion cannot be allowed; and, if the language of the provision is suscepti- 
ble of no other construction, then that the provision itself cannot stand. 
We are of the opinion that in this instance there is no alternative, and 
that the clause in the defendant’s policy known as the “vice versa” 
clause is inoperative and of no effect. But, taking another view of it: 
we think it must be conceded that all the authorities hold that a loss re- 
sulting from disease which is the direct and immediate result of a bodily 
injury sustained through accident is precisely the same as a loss result- 
ing from the bodily injury itself. So, then, this provision will be pre- 
cisely the same as though it read: ; 

“This policy does not cover * * * loss resulting from bodily in- 
jury caused or contributed to, directly or indirectly, by bodily injury’— 
which of course is a palpable absurdity. 

If this disposition of the provision in question is the inevitable re- 
sult of a just consideration of the same, the defendant company has 
less reason to complain from the fact that it did not express in words in 
its policy the interpretation it expected to place upon the words “vice 
versa.” This much at least the company should have done in fairness to 
the assured, so that he might at least have had the opportunity to read 
its interpretations as expressed in exact words, and thus act with knowl- 
edge in that regard. This the company did not do, but at best left it 
to conjecture. so far as the assured is concerned, as to what iyterpreta- 
tion should be given to this phrase. So that, even in this view, the in- 
sured would be justified in believing that no interpretation would be 
given this phrase that would, except by a rare chance, wholly defeat 
the sole purpose and object of the contract. , 

But, as before stated, eliminating the provision in question does not 
necessarily affect the validity and operation of the contract as a whole, 
but the whole instrument may be examined to determine, if possible, the 
real intention of the parties to the contract and the object and purpose 
they had in entering into it. Such an examination of the policy intro- 
duced in evidence readily discloses ample provisions wherby the de- 
fendant company undertakes to indemnify the insured against loss 
caused by bodily injury sustained through accidental means, including 
less of life, and inasmuch as the defendant frankly admits that the evi- 
dence conclusively shows that the insured died from sarcoma, a mali- 
gnant disease, which disease was the direct and immediate result of a 
bodily injury sustained by the insured through the accident alleged, this 
is all that is necessary to establish the defendant’s liability, so far as 
the point now under consideration is concerned. 

In this view of the case, it becomes unnecessary to inquire what 
facts and circumstances are necessary to exist in order that the dis- 
ease of which the insured died will be held to be the result of a bodily 
injury sustained through accident. If authorities upon that point were 
necessary, they may be found in Ward v. A&tna Life Ins. Co., 82 Neb. 
506, 118 N. W. 70, and Delaney v. Modern Accident Club, 121 Iowa, 528, 
97 N. W. 91, 63 L. R. A. 603, and cases therein cited. 


[3] The second assignment of error is that the court erred in al- 
lowing the item of $7,500 for the death of the insured, because claimant 
may not recover therefor for the reason that death did not occur within 
90 days from date of accident. The provision of the policy sought to 
be invoked reads: 

“Section 1 (a). If such injury, within 90 days from date of acci- 
dent, irrespective of disability, causes the insured to sustain a loss enu- 
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merated in this section, the company will pay the sum specified for such 
loss as follows: For loss of life, $7,500.” 


The plaintiff, however, disclaims any attempt to recover under the 
above provision, admitting that the insured did not die within 90 days 
from date of accident, but relies wholly upon subdivision (d) of the 
same section, which reads as follows: 


“(d) If such injury, from date of accident, causes the insured to 
be totally and continuously unable to transact all business duties and, 
during the period of such disability and within 208 weeks, results in a 
loss enumerated in this section, the company will pay the sum specified 
for such loss and in addition, until the loss occurs, indemnity at the rate 
per week of $25.” 


We are of the opinion that if claimant shows herself entitled to re- 
cover under subdivision (d), if that subdivision stood alone, then she 
may recover under said subdivision, notwithstanding more than 90 days 
had elapsed from the date of accident to the date of death, the limitation 
in subdivision (a), for the reason that subdivision (d) imposes new and 
additional conditions precedent to’ a recovery not contained in subdivi- 
sion (a). Passing over the defendant’s second assignment, we come then 
to the consideration of subdivision (d), as above quoted, which is in- 
volved in the defendant’s third assignment of error. 


The defendant claims the court erred in holding that the insured 
was totally and continuously unable to perform all of his business duties 
from date of accident, about March 1, 1919, until*his death, September 
5, of the same year, and that it is impossible to correctly so hold under 
the uncontradicted evidence in the case. 

A proper solution of the controversy on this point, therefore, must 
depend upon determining, under the facts and circumstances disclosed 
by the evidence, when one insured sustaining an injury through accident 
may be said to be rendered “totally and continuously unable to perform 
all of his business duties from date of accident.” /The evidence upon 
this point shows that, prior to the injury in question. Dr. Rathbun had 
enjoyed excellent physical and mental health and was unusually active 
and industrious in the practice of his profession of surgery; that for 
the first few days following the injury he suffered much pain, at the 
end of which time the pain subsided for the space of about two weeks, 
the doctor, in the meantime, continuing the practice of his profession as 
before, performing various operations coming to him, both of major 
and minor character, in the city, as also in surrounding towns and coun- 
try, but at the end of that time, upon the pain and lameness returning, 
the doctor, although endeavoring to continue muclf of his work, was 
compelled to do so under more or less stress and discomfort by reason 
of his injured hip, and as his pain and discomfiture increased his pro- 
fessional labors gradually decreased until the month of June, 1919, 
when he left his office and never returned, and from which time he 
grew worse and worse until his death, September 5, of the same year. 


Of course, this provision of the contract, as all other parts thereof, 
must be given a practical and rational constrwction—one consistent with 
reason and common fairness, and with a view to avoiding a forfeiture, 
rather than enforcing one, if the terms of the instrument will fairly 
and justly permit itv 

It appears from the evidence that after the first three days of 
severe pains there was an intermission of about two weeks in which the 
doctor suffered but little or no inconvenience from the injury, and dur- 
ing which time he was able to, and did, perform his professional duties 
much the same as before the accident, but at the end of which time the 
pains and lameness returned and increased in severity to the end. Pass- 
ing for the present the two weeks intermission, and coming to the time 
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when pain and lameness reoccurred, the detailed evidence of Dr. Bu- 
chanan, who was with him every day after the 22d of March, and who, 
with one Dr. Painter, was closely associated with Dr. Rathbun, shows 
that whatever professional duties Dr. Rathbun undertook from that time 
on he did with difficulty and much discomfort to himself; he would sit 
down while in the performance of some part of an operation, a thing 
‘he was never known to do before; he would ask his associates to do 
many things in and about the operation that always before he was ac- 
customed to do himself, at which time he would “go off and sit down 
or lie down,” also a thing he had never been known to do before and 
that, in the opinion of Dr. Buchanan, Dr. Rathbun, during this period, 
was not in a fit condition, either physically or mentally, to perform a 
surgical operation, notwithstanding the operataions performed during 
that period for the most part proved successful. 

Now, shall it be said that because Dr. Rathbun performed some pro- 
fessional duties after his injury, under the stressful conditions it is 
shown he did perform them, and which conditions continued to increase 
until they culminated in his death, a recovery for his death shall be 
wholly defeated by this “total disability” clause in the policy? We think 
not. As was said in the case of Fidelity & Casualty Co. v. Joiner (Tex. 
Civ. App.) 178 S. W. 806: 

“We agree it conclusively appeared, as claimed, that the assured 
after he suffered the injuries performed duties pertaining to his oc- 
cupation, but we do not agree that his doing so established as matter of 
law that he was not ‘totally disabled’ within the meaning of those words 
as used in the policy. It not infrequently happens that one suffering from 
injuries to his person performs duties pertaining to his occupation which 
he is wholly unable, in the reasonable and proper sense of those words 
so used, to perform; and that, as a consequence, because he was unable 
to do same, he suffers death or an aggravation of his injuries. In a 
case in which such a result follows the performance of the duty, the 
performance thereof, instead of establishing that the assured was able 
to perform it, it seems to us, would establish the contrary. We think 
therefore that to construe the language in the policy what appellant con- 
tends it means would be unreasonable.” 

Surely the defendant will not contend that it is entitled to an abso- 
lutely literal construction of the clause in question, and that the per- 
formance, by the insured, of anything whatsoever in the line of his 
business, or professional “duties, no matter how trivial, or under what 
circumstances it may have been performed, would bar a recovery. ' Such 
a claim would be unreasonable, yes, even absurd. To illustrate: Sup- 
pose Dr. Rathbun had been confined to his bed unable to rise therefrom 
because of severe pains and lameness he was suffering from the injury, 
yet under these conditions he might still be able to consult. with and 
prescribe for patients, and even perhaps have dressed a wound, and that 
he had done so, would the defendant or any one say that for that rea- 
son he was not a subject of “total disability,” under a proper and rea- 
sonable construction of these words as employed in the policy. We think 
no one could contend for a thing so unreasonable. To do so would be 
equivalent to a claim that— 

“The defendants would be liable in no case unless, by the accident, 
the insured should lose his life or his reason.” Thayer vy. Standard Life 
& Accident Ins. Co., 68 N. H. 577, 41 Atl. 182. 

We think the evidence shows that the condition under which the in- 
sured undertook to prosecute his professional duties after the latter 
part of March were much the same in character as those suggested in 
the illustration, which he might have done in bed, although perhaps not 
so extreme. Except for the part the doctor took in actual operations, 
what he might have done in bed he undertook to do upon his feet and 
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while sitting down at a time when under all probability he ought to have 
been in bed. Should the insured be penalized because, in total ignorance 
of the serious character of the injury he had received, he undertook to 
perform, as best he could, under distressing conditions, some of his 
professional duties, when he might reasonably not have attempted to do 
any work at: all, and thus, without question, have held the insurer liable 
for loss from disability. Upon this point what the Appellate Court of 
Indiana said in the case of American Liability Co. v. Bowman, 114 N. 
E. 992, 65 Ind. App. 109, is apt: 


“Under an accident policy providing for indemnity for total disabili- 
ty during the period that the insured was totally and continuously from 
the day of the accident disabled and prevented from performing every 
duty pertaining to any business or occupation as a necessary result of 
the injury received, an injured workman can recover for the entire pe- 
riod:in which he was, as a matter of fact, totally disabled, though he 
returned to work for a short time after the accident, when he was in 
such a conditiow that he could perform only part of his duties and he 
might reasonably not have attempted to do any work, since a construc- 
tion of the policy which would defeat recovery because of a bona fide 
attempt to work would tend to penalize such attempt and encourage 
fraud and imposition on the company by remaining away from work 
when able to perform it.” 


For further illustrations upon this point, as well as to the construc- 
tion the courts have given to the words “every” duty and “all” busi- 
ness duties, and to the phrase “any and every” kind of business, and 
other similar words and phrases frequently contained in accident insur- 
ance policies, see Metropolitan Casualty Ins. Co. v. Cato, 113 Miss. 283, 
74 South. 114; Commonwealth Bonding & Casualty Ins. Co. v. Bryant 
(Tex. Civ. App.) 185 S. W. 979; Gross v. Commercial Casualty Ins. 
Co., 90 N. J. Law, 594, 101 Atl. 169; National Life & Accident Ins. Co. 
v. O’Brien’s Ex’x, 155 Ky. 498, 159 S. W. 1134; North American Acci- 
dent Ins. Co. v. Miller (Tex..Civ. App.) 193 S. W. 750. 

Recurring now to the two weeks’ intermission in which the insured 
suffered but little or no pain, and consequently but little or no inter- 
ruption in the prosecution of his ordinary professional labors, between 
the first three days of severe pain and the end of the two weeks, when 
pain and lameness returned, it is claimed by the defendant that this fact 
itself conclusively shows that the insured was not “continuously unable 
to transact all business duties from date of accident,” and that the plain- 
tiff is therefore not entitled to recover for the death loss under the pro- 
vision above quoted. But, again, we feel compelled to hold, under the 
authorities above cited and others to be cited hereafter, that neither can 
this point be sustained. 

We think it may be said to be a matter of common knowledge that 
in a great many, perhaps in a large majority of, instances in which 
bodily injuries are received, the real nature and extent of said injuries 
do not reveal themselves until a greater or less time in the future and 
after the first pains from the hurt shall have passed away. The in- 
jured part often lies dormant for an indefinite period, with but little or 
no consciousness of its existence by the person injured, although from 
the very moment of the accident, perhaps, the processes of nature may 
be busily engaged in developing what may have seemed to be but a 
slight hurt into a most serious and perhaps. fatal injury. In such a case 
it cannot be said that the injury is not continuous and from the date 
of the accident, nor can it fairly or justly be said that the disability is 
not continuous and from the date of the accident, because the injured 
party enjoys a brief respite from pain and suffering, only to be endured 
to a greater degree when perverted nature again asserts itself. Oc- 
curring then under the circumstances stated, to hold that a brief re- 
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spite from the conscious ill effects of an injury during which respite the 
insured was able to transact the most, if not all, of his ordinary busi- 
ness should bar recovery, seems to us neither reasonable nor just. It 
is the undisputed evidence that at the end ef two weeks the injury to 
the insured grew worse and worse until it culminated in his death five 
months later. All of the medical witnesses testified that. the insured 
died of sarcoma, a malignant disease, and that the disease had its origin 
in the injury sustained, and that it was a gradual development from the 
date of injury to the date of death. 

In the case of Order of United Commercial Travelers v. Barnes, 72 
Kana. 293, 80 Pac. 1020, 82 Pac. 1099, 7 Ann. Cas. 809, “immediately” 
was the word employed in the policy, instead of “date of accident” in 
the case at bar. It must be admitted that the former term bears as 
strong, or even stronger, significance as to the time of beginning than 
does the latter, and yet in that case the court held: ; 

“The word ‘immediately,’ as applied to the language of the indemnity 
contract, stated in the first paragraph of this syllabus, is*not synonomous 
with ‘instantly,’ ‘at once,’ and ‘without delay.’ A disability is immediate, 
within the meaning of such contracts, when it follows directly from ac- 
cidental hurt, within such time as the processes of nature consume in 
bringing the person affected to a state of total incapacity to prosecute 
every kind of business pertaining to his occupation.” In the opinion the 
court said (page 305): “If the conditions of the contract can be ex- 
tended, so that the word ‘immediately’ does not mean ‘instantaneously,’ 
‘at once,’ and ‘without delay’ (as all courts agree), then a greater 
stretch of the conditions cannot be said to be unreasonable in allowing 
for the period that nature halts before inflicting penalties for her vio- 
lated laws. In such cases the disability is immediate, within the mean- 
ing of the policy.” 

See, also, Continental Casualty Co. v. Matthis, 150 Ky. 477, 150 S. 
W. 507. 

The defendant has cited a variety of cases in which the words “all,” 
“each” and “every” and other similar terms have been construed, but 
we think in most instances in a different class of cases than the instant 
one and under different circumstances than those existing in the case 
at bar. It likewise cites some in which the terms of the policy have 
been construed more strictly against the insured, but we think the rules 
we have applied in this case, supported as they are by the authorities 
herein cited, are less technical and more consonant with reason and 
practical justice than are those applied in the cases cited by defendant. 
For the reasons given, therefore, we think the defendant’s third assign- 
ment of error should be overruled. 

Another complaint of defendant is that the court allowed an item 
of $125 for hospital expense, without any proof thereof. Hospital in- 
demnity was one of the items provided for in the policy, and plaintiff 
made proof of the fact that the insured was actually confined in a hos- 
pital for the full time for which charge was made, but did not prove 
actual payment therefor or that a debt was actually incurred thereby. 
The provisions in the policy did not require either of these as a prere- 
quisite to indemnity. And, as it is proved that the insured actually oc- 
cupied a place in a hospital for the required time, an obligation on his 
part, or on the part of his estate, to make reasonable compensation 
therefor will be presumed; and, as the policy fixes what the compensa- 
tion to the insured shall be, that is sufficient to require payment of this 
item by the defendant. 

[4] The court rendered judgment for plaintiff in the sum of $8- 
659 and costs of suit, to which was added an attorney’s fee in the sum 
of $1,167.67, to be taxed as part of the costs, and the same to bear in- 
terest at 7 per cent. per annum from date of allowance. The defendant 
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complains of the amount allowed as attorney’s fees as excessive, and 
that the court erred in holding that the same should draw interest. As 
was stated in the early part of this opinion, the defendant offered no di- 
rect testimony in its own behalf, but contented itself with the cross- 
examination of plaintiff's witnesses, and there was but little or no con- 
troversy upon the facts. It is claimed by counsel for plaintiff, however, 
that he was not aware that defendant would take this course until he 
had prepared for a serious contest. However, without disparagement of 
counsel’s ability or belittling the importance or amount of labor bestowed 
by him in the case, we are of the opinion that in justice to all concerned 
this amount might well be reduced to a sum equivalent to 10 per cent. 
on the judgment recovered, or $865.90. See Bruner Co. v. Fidelity & 
Casualty Co., 101 Neb. 825, 166 N. W. 242. The .court below allowed 
interest on this item, but we are of the opinion that no interest should 
be allowed. An additional sum of $150 will be allowed the plaintiff for 
attorney’s fees in this court. 


The judgment of the lower court, modified as above indicated, will 
therefore be 


Affirmed. 


FLANSBURG, J. (dissenting). It seems to me there can be no recovery 
in any event in this case, for the reason that the policy provides that 
there shall be no liability unless the injury shall, from the date of the 
accident, cause the insured to be totally and continuously unable to trans- 
act all business duties. The fact here was that for a period of two 
weeks after the injury the insured was about his business as usual. It 
was not the original injury, standing alone, which produced and brought 
about the death of the insured. It was the cancer resulting from, and 
no doubt brought on by, the original injury. 


As to the question of the proximate cause of death, the injury may 
be considered to have been that proximate cause, since, through that in- 
jury and the’ processes of nature fellowing it, death resulted; but, in 
order to determine whether or not that resulting death, even though it 
may be held to have been proximately caused by the original injury, is 
covered by the policy we must look alone to the terms and limitations 
contained in the policy itself. 


It is quite clear that the insured was not totally and continuously, 
from the date of the accident, disabled. From all outward manifesta- 
tiens, the cancer did not have its inception or begin its growth for two 
weeks or even a longer period, after the accident had been sustained. It 
is entirely legitimate that the company should limit its liability, in case 
of death, to those occasions where death results within a given period 
from the date of accident, such as a 90-day period, or where death re- 
sults from an accident which continuously and totally disables the in- 
sured. Such provisions are reasonable. Where liability is confined to 
death resulting from such accidental injuries, some proof is furnished, 
by the fact of continuous and total disability immediately following and 
continuing from the date of the accident, that the accident was, itself, 
the cause of death, and that death was not due to some new and later 
intervening or contributing cause. The company may desire to write a 
policy to cover those deaths only which in such manner appear to be 
more directly connected with the accident, and this it is entirely free to 
do. 

It seems to me, under this provision alone, and more especially when 
considered in the light of the clause providing that the company should 
not be liable where death was contributed to by disease, that the loss in 
this case is not covered, and that the beneficiary is not entitled to a 
judgment. 


61——-Vol, LVIII. 
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RICHARDS y. STANDARD ACC. INS. CO. (No. 3665.) 
(Supreme Court of Utah. Sept. 24, 1921.) 
200 Pacific Reporter, 1017. 


1, INSURANCE — SUNSTROKE COVERED BY INSURANCE 
AGAINST BODILY INJURIES BY ACCIDENTAL MEANS. 


Sunstroke from the direct rays of the sun, though scientifically a 
disease, is popularly. understood as an accident, and is covered by a pol- 
icy insuring against bodily injuries by accidental means.’ 

(For other cases, see Insurance, Dec. Dig. § 455.) 


2. INSURANCE — POLICIES CONSTRUED LIBERALLY IN FA- 
VOR OF INSURED. 
Insurance policies should be construed liberally in favor of the in- 
sured and their beneficiaries. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3. INSURANCE — DEATH FROM SUNSTROKE COVERED BY 
POLICY AGAINST BODILY INJURY BY “ACCIDENTAL 
MEANS.” THOUGH ACCIDENTAL DEATH NOT COVERED. 


Death from sunstroke is covered by a policy insured against bodily 
injuries by accidental means, though such policy does not insure against 
accidental death; death or injury, if not the natural and probable result 
of a voluntary and intentional act by insured, or if something unforeseen, 
unexpected, or unusual occurs in the act preceding the injury, being the 
result of accidental means. 


(For other cases, see Insurance, Dec. Dig. § 455.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Accidental Means.) 


4. INSURANCE— BENEFICIARY MAY RECOVER FOR INSUR- 
ED’S DEATH FROM SUNSTROKE IN DESERT DUE TO 
MISCALCULATION OF DISTANCE TO BE TRAVELED. 


Under a policy insuring against bodily injuries from accidental 
means, the beneficiary could recover where insured, a mining engineer, 
died from sunstroke in the desert while returning from a trip on foot to 
a mining prospect. which was represented to him as only six instead of 
ten miles distant; such misrepresentation or miscalculation of the dis- 
tance being an accidental, unexpected, and unforeseen event. 


(For other cases, see Insurance, Dec. Dig. § 455.) 


5. INSURANCE — EVIDENCE HELD INSUFFICIENT TO SHOW 
DEATH FROM SUNSTROKE CAUSED BY VOLUNTARY EX- 
POSURE. 


In an action on a policy insuring against bodily injuries from acci- 
dental means, where insured died from sunstroke in the desert while re- 
turning from an inspection trip on foot to a mine the distance of which 
had been underestimated, evidence held insufficient to show that his death 
was a direct result of his voluntary exposure to the intense heat. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


"Salt Lake City v. Salt Lake City W. & E. P. Co., 54 Utah, 10, 174 
P. 1134. 
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6. INSURANCE—BENEFICIARY MAY RECOVER FOR INSURED 
MINING ENGINEER’S DEATH FROM SUNSTROKE IN 
DESERT. 


Under a policy insuring against bodily injuries from accidental 
means, the beneficiary could recover for insured’s death from sunstroke 
in the desert while returning from a trip on foot to a mine prospect, 
the distance of which was misrepresented to him, though he could have 
returned to camp after traveling the shorter distance represented; in- 
sured, in pursuance of his usual occupation of mining engineer, being 
under no duty to stop at such point and weigh - probability of dan- 
ger in proceeding farther. 


(For other cases, see Insurance, Dec. Dig. § 455.) 


7. INSURANCE—NEGLIGENCE OF INSURED NO DEFENSE. | 

Under a policy insuring against bodily injuries from accidental 
means, negligence of the insured. who died from sunstroke in the desert, 
in not taking more water or adopting additional precautionary measures, 
is not a defense. 


(For other cases, see Insurance, Dec. Dig. § 455.) 


8. INSURANCE — VOLUNTARY EXPOSURE TO DANGER NO 
DEFENSE. 


Voluntary exposure to danger is not a defense to an action on a 
policy insuring against bodily injuries from accidental means unless in- 
sured intended to produce the very result which occurred, the element of 
danger being unimportant and immaterial, since persons protected by ac- 
cident insurance may consciously incur hazards, which may result in in- 
jury or death without forfeiting their insurance, unless the policy ex- 
pressly excepts such hazards. 


(For other cases, see Insurance, Dec. Dig. § 455.) 


Appeal from District Court, Salt Lake County; W. H. Bramel, 
Judge. 

Action by Louise Odell Richards against the Standard Accident In- 
surance Company. Judgment for plaintiff, and defendant appeals. Af- 
firmed. 


M. E. Wilson, of Salt Lake City, for appellant. 
Dey, Hoppaugh & Mark, of Salt Lake’ City, for respondent. 
a 

Weser, J. Plaintiff sued defendant, an insurance company, on an 
accident insurance policy in which she was named as beneficiary. De- 
fendant appeals from the judgment entered upon the jury’s verdict for 
$15,000 and interest. 

It is charged in the complaint, and admitted in the answer, that on 
September 17, 1915, an insurance policy was issued by defendant to 
Joseph Heber Richards, whereby it contracted to insure him in the sum 
of $15,000 against “loss resulting from bodily injuries effected directly, 
exclusively and independently of all other causes, through accidental 
means except when intentionally self-inflicted while sane or insane;” 
that on June 18, 1917, in the state of Arizona, said Richards died as a 
result of sunstroke then and there suffered by him; that on said day, 
and while the policy was in force, he visited a mining prospect in 
Arizona, and while returning was overcome by heat with fatal result; 
that plaintiff was the wife of said Richards at the time of his death and 
is the beneficiary named in the policy. The details of the trip and the 
facts claimed to constitute ‘‘accidental means” resulting in the sunstroke 
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were set forth in an amendment to the amended complaint substartially 
as they appear in the evidence, the substance of which will be hevrein- 
after stated. 

The answer admits that Richards died on the desert from the ef- 
fects of sunstroke, but alleges that the effect of said sunstroke did not 
constitute “bodily injuries effected directly, exclusively and independent- 
ly of all other causes, through accidental means,” and alleges that the 
death of the insured was not the result of an accident and that by de- 
fendant’s policy of insurance it particularly specified and contracted that 
there was no liability on its part to pay any sum whatever on account 
of death by disease; that sunstroke was and is a disease and specifically 
excepted from the contract of insurance; that in that locality and climate 
there was nothing unusual in the character of the weather for that sea- 
son of the year, and that the said Richards, of his own volition, and 
with knowledge of the climate and heat, and knowing that he had to pass 
over a desert country without water or shade on the road, and under a 
burning summer sun, undertook to walk to the mining prospect, a dis- 
tance of about 16 miles, in his usual and ordinary way, and that in all 
the premises Richards did what he intended to do and not otherwise, and 
that his death was the natural result of his own acts. 


The undisputed evidence, in substance, is: Joseph Heber Richards 
was a mining engineer and mine promoter. On the 16th day of June, 
1917, he and Bert Vincent, with whom he was associated, left Salt Lake 
City and next day arrived at Las Vegas, Nev., where pursuant to ap- 
pointment previously made they met D. F. Watson and M. H. Wheeler. 
These four men procured an automobile and drove from Las Vegas to 
the Colorado River, a distance of about 32 miles, for the purpose of 
examining a certain alleged valuable deposit of manganese claimed to 
have been discovered by Watson, the claim being in Arizona on the other 
side of the river, and, as Watson represented 6 miles from the Arizona 
bank of the river. Arriving at the river on June 17, 1917, the parties 
constructed a boat and crossed the river into Arizona. Watson, the pros- 
pecter, had told his companions that he had two horses in Arizona which 
would come to the river at night for water and they could be caught and 
the men could ride the horses double from the river to the mining claim. 
Grain and hay fer the horses had been taken in the automobile. At 
about 5:30 in the evening they crossed the river. They prepared and ate 
supper and waited for the horses, which, Watson said, “would be down 
pretty soon.” It was then decided to fill their canteens with water and 
walk a short distance up the “wash” toward the mining claim. Watson 
said he thought they might “walk up a ways and find the horses.” He 
explained that during the night they would hear the horses going by. 
They went about three-quarters@of a mile and camped. Each slept 
starked naked ona quilt, the heat being intense. They arose at 3:30 in 
the morning. The horses had not appeared. At about 3:45 a. m. they 
started to walk to the mining claim, each having a two-quart canteen 
of water. When they had gone about 6 miles they stopped and had 
breakfast. It was then about 5:30 or 5:45 a. m. At that time they had 
consumed but little of their water. Their supply of water would have 
been ample for the trip to the mining claim and return had the , distance 
been only 6 miles as represented by Watson. They continued walking, 
the old prospector frequently telling them that they were “nearly there,” 
always speaking of “the next hill” being the place. Wheeler, who tells 
the story, is a man 27 years of age, with experience in traveling on the 
desert and in estimating distances. He estimated the distance traveled 
from the river to the mining claim at 10 miles. They started upon the 
return trip at about 9:15 a. m. and at 10:30 arrived at the place where 
they had eaten breakfast, which, Wheeler says, was about 6 miles from 
the river. Here Wheeler, who had a can of tomatoes, divided it; each 
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taking one-fourth. Wheeler then left with the others what water he had 
and started in advance of them for the river. When he arrived at the 
river, at about noon, his mouth was parched; he was feeling hot, and 
walked into the river to cool off. The thermometer at Watson’s tent 
near the river registered 131 degrees Fahrenheit. The accuracy of the 
thermometer was questionable according to Wheeler's testimony. In 
the river Wheeler washed his socks and the temperature was so high 
that the wet socks, when laid upon a rock, dried almost instantly. He 
then returned to the desert to look for his companions. About three- 
quarters of a mile from the river he met Vincent “hollering for water.” 
Vincent informed Wheeler that he had ‘given the others what water he 
had left and said they had enough to last until 2 o’clock. After taking 
Vincent to the river, Wheeler returned for Richards and Watson, at 
about 1:45 p. m. About three-quarters of a mile from the river he 
found Richards apparently unconscious. He poured water on him and 
worked his arms, but life was extinct. Wheeler then started into the 
desert to find Watson. He went 4 or 5 miles, and, upon returning, found 
Watson about 100 yards from the river. Watson had lain down to die. 
He was refreshed with water and taken to camp by Wheeler. 


Richards, the insured, at the time the trip was undertaken, was a 

strong, robust, and healthy man 40 years of age. 
~ While the discussion by counsel has assumed a wide range, the ma- 

terial and controlling issues are stated in these two of appellant’s six- 
teen assignments of error: y 

“First.That the court erred in hearing said cause and in submitting 
the same to the consideration of the jury and in entering a judgment 
in favor of the plaintiff and against the defendant for the reason that 
neither the amended complaint nor the amendment to said amended com- 
plaint, taken singly or together, state facts sufficient to constitute a cause 
of action, said pleadings affirmatively showing on their face that the de- 
ceased, Joseph Heber Richards, died from a cause not covered by the 
terms of the policy of insurance which is the subject of this action. 

“Second. That the court erred in not sustaining defendant’s motion 
for a directed verdict in its favor because it is affirmatively shown by 
the entire record that the insured died from a disease known as sun- 
stroke, and that his death was not the result of or caused’ by accidental 
means, and that said death did not result from bodily injuries effected 
direcily, exclusively, and independently of all other causes through ac- 
cidental means, but that, on the contrary, the entire record shows that 
the cause of the insured’s death was a disease and not an accident, and 
that the evidence is insufficient in that it shows affirmatively and without 
dispute that the deceased or insured intentionally and voluntarily sub- 
jected himself to an intense heat, calculated to produce sunstroke, with 
the knowledge and, apprehension of the danger which he encountered.” 

The first question involved is’ whether the words “bodily injury” in 
the policy embrace sunstroke. in other words, is sunstroke a bodily in- 
jury and included within the policy? 

With commendable frankness counsel for defendant says in his brief 
that sunstroke is included in the policy if it is a bodily injury. 

Physicians who testified for defendant declared sunstroke to be a 
disease, and some of them said that all medical authorities pronounce 
it to be a disease which physicians usually call “thermic fever,” a 
synonym for sunstroke. The medical books describe sunstroke as a dis- 
ease and every standard encyclopedia does the same. Describing sun- 
stroke, the American says that it is due to exposure to intense external 
heat. 

“Such exposure may be to the direct or indirect rays of the tropical 
sun or to the excessive heat of an engine room. In either case heat and 
physical exertion combine to bring about the results. A high degree of 
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humidity of the atmosphere is one of the most important features, since 
this hinders free evaporation from the body. Sunstroke is an old dis- 
ease. Osler mentions that two instances are on record in the Bible and 
many of the ancients describe it very well, confounding the severer forms 
with apoplexy. Two main types are seen—heat exhaustion and heat 
stroke. Other terms for heat stroke are insolation, thermic fever, coup 
de soleil.” 

The Encyclopedia Britannica refers to sunstroke as the term applied 
to the effects produced upon the central nervous system, and through it 
upon other organs of the body, by exposure to the sun or other heated 
air, and pronounces sunstroke to be a disease. 

In Sinclair v. Maritime Pass. Ins. Co., 3 El. & El. 478, it is held 
that sunstroke is a disease proceeding from natural causes and not ac- 
cidental. In the opinion it is said: 

“* * * The disease called sunstroke, although the name would 
at first seem to imply something of external violence, is, so far as we 
are informed, an inflammatory disease of the brain, brought on by ex- 
posure to the too intense heat of the sun’s rays. It is a disease to which 
persons exposing themselves to the sun in a tropical climate are more 
or less liable, just as persons exposed to the other natural causes to 
which we have referred are liable to disastrous consequences therefrom.” 

In Dozier v. F. & C. Co. of N. Y. (C. C.) 46 Fed. 446, 13 L. R. A. 
114, the insurance was against bodily injuries sustained from external, 
violent and accidental means and did not cover disease or bodily infirmity. 
It was alleged in the petition or complaint that the assured, while in 
the discharge of his ordinary vocation, without any voluntary exposure 
on his part, came to his death by sunstroke or heat prostration. The 
question determined was whether or not death resulting from sunstroke 
came within the injuries insured against. Based largely upon the Sin- 
clair Case, it was held that a disease produced by a known cause can- 
not be considered as accidental; that sunstroke, or “heat prostration” is 
properly classified among diseases and therefore expressly excepted from 
the operation of the policy. That court said: 

“The common notion that sunstroke, or ‘heat prostration,’ as it is 
termed in the petition, comes like a stroke of lightning from a piercing 
ray of the sun, is utterly at fault.” 

Following the Sinclair and Dozier Cases are Semancik v. Cont. Cas- 
ualty Co., 56 Pa. Super. Ct. 392; Cont. Casualty Co. v. Pittman, 145 
Ga. 641, 89 S. E. 716. In each of these four cases the insurance was 
against loss by bodily injury effected by accidental means and substan- 
tially in the language of the policy on which this suit is based. 

While a formidable array of authorities hold sunstroke to be a 
disease and therefore not embraced within the words “bodily injury,” 
it is nevertheless, not deniable that when considered in its popular sense 
sunstroke is a bodily injury and an accident. Thus, it is said in Bryant 
v. Cont. Casualty Co., 107 Tex. 591, 182 S. W. 674, L. R. A. 1916E, 945, 
Ann. Cas. 1918A, 517: 


“There have been certain decisions which announce that sunstroke 
is a disease. * * * But whatever it may be, technically, it is not re- 
garded as a disease in the popular mind. In the common understanding 
it is accounted a kind of violent personal injury. from the very idea of 
sudden external force carried by the word.” 

In Gallagher v. Fidelity & Casualty Co., 163 App. Div. 556, 148 N. 
Y. Supp. 1016, affirmed in 221 N. Y. 664, 117 N. E. 1067, it is said: 

“While it may be conceded ‘that sunstroke, freezing and hydropho- 
bia are diseases rather than accidents the popular idea is not so.” 

In Cont. Casualty Co. v. Clark (Okla.) 173 Pac. 453, L. R. A, 
1919F, 1007, it is said that sunstroke “is not regarded as a disease in 
the popular mind.” 
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[1] Now in what sense is “bodily injuries” used in this policy? The 
answer depends on whether sunstroke is to be used in its technical or 
pathological sense or whether the popular meaning is intended. The 
great mass of men with whom insurance companies deal, and to whom 
they sell accident insurance, doubtless never regard sunstroke as a dis- 
ease. but do regard it as they do a stroke of lightning. They think and 
speak of sunstroke as an accident and as a bodily injury. never as sick- 
ness. All this is well known by the officials of insurance companies. 
“The terms used in an accident insurance policy should be understood 
in their plain. ordinary and popular sense rather than in philosophical 
or scientific sense.” 1 C. J. p. 418. We may here apply what was said 
in Lewis v. Ocean A. & G. Corp., Ltd., of London, 224 N. Y. 18, 120 N. 
BE. 56; 7 A. tL. EK. igo: : 


“* * * Our point of view in fixing the meaning of this contract 
must not be that of the scientist. [t must be that of the average man. 
[Citing cases.] Such a man would say that the dire result, so tragically 
out of proportion to its trivial cause, was something unforeseen, unex- 
pected, extraordinary, an unlookedfor mishap, and so an accident. This 
test—the one that is applied in the common speech of men—is also the 
test to be applied by courts.” 


In Salt Lake City et al. v. Salt Lake City W. & E. P. Co. et al, 
54 Utah, 10, 174 Pac. 1134, it is said that there is only one way to as- 
certain the effect and meaning of an author's language, and that is by 
considering the language in the light of the subject-matter and giving 
the words their usual and ordinary meaning and effect. 

Referring to the words “bodily injury,” appellant’s counsel aptly says 
in his brief: 

“The parties to the contract of insurance are conclusively presumed 
to have intended the term as it is ordinarily understood by the average 
man. 


Applying this rule to this policy, it is clearly manifest that sunstroke 
is covered by the words “bodily injuries by accidental means.” It is 
difficult to escape this conclusion unless the popular conception of the 
words “sunstroke” is to be considered only when the buyers procure 
insurance, and a different and technical conception of the same word is 
to be invoked when the insurance company seeks to escape liability. 


[2] The rule of applying the popular meaning to words found in 
insurance policies is doubly strengthened when the additional rule is 
invoked that insurance policies should be construed liberally in favor of 
the insured and their beneficiaries so as to promote and not defeat the 
purpose of insurance. In this connection we call attention to the work- 
men’s compensation cases on the subject of sunstroke, which offer a 
striking anology to the case at bar. 

The English Workmen’s Compensation Law provides that compen- 
sation is granted to employees who “sustain personal injuries by acci- 
dent,” with the further provision that the accident must grow out of 
and be in the course: of the employment. ‘Personal injuries by acci- 
dent,” and “bodily injuries by accidental means,” cannot be differentiated 
without resorting to subtle and refined distinctions. If injury or death 
by sunstroke is within the purview of Workmen’s Compensation Acts, 
why is it not covered by an insurance policy that insures against loss re- 
sulting from bodily injuries by accidental means? 


In Morgan v. S. S. Zenaida, 25 'T. L. R. 446, C. A., a finding that 
the applicant for compensation had suffered “personal injury by acci- 
dent” was upheld, the facts being that the applicant, a seaman, was or- 
dered to go over the side to paint the vessel when lying off the coast of 
Mexico. The heat was excessive and he sustained a sunstroke, the re- 
sult being probable permanent injury to his health. 
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Pennsylvania, Utah, and other states have copied the English term 
“personal injury by accident,” in their Workmen’s Compensation Acts. 

In Lane v. Horn & Hardart Baking Co., 261 Pa. 329, 104 Atl. 615, 
sunstroke is held to be a “personal injury by accident.” 

The court quotes with approval from the report of the commis- 
sioner : 

“The term ‘personal injury’ in our act is confined to injuries of ac- 
cidental origin and such diseases as naturally result therefrom, and must 
be held to include any form of bodily harm or incapacity [accidentally 
caused by [either] external violence or physical force. * * * A 
stroke by lightning, a stroke from the direct rays of the sun, a heat 
stroke, or heat prostration, are untoward, unexpected mishaps and _ acci- 
dental injuries within the meaning of the act.” 

During the course of its opinion, in which the leading English cases 
are cited, the court says: ' 

“The learned commissioner is not without authority in holding heat 
prostration, under circumstances such as these at bar, to fall within the 
‘meaning of the word ‘accident’ as that term is employed in modern com- 
pensation legislation; and, we may add, as it is used in the law of in- 
surance.” ; 

[3] Appellant’s counsel further argues that the policy does not in- 
sure against accidental death, and that unless the injury or death. was 
caused by accidental means the company is not liable. This argument is 
fortified by many authorities clearly distinguishing between accidental 
death and death by accidental means. The policy upon which this suit 
is predicated does not insure against accidental death. Its language is 
that the insurance is against loss from bodily injuries effected through 
accidental means. Now, what is meant by “‘accidental means”? Is sun- 
stroke, like ligtning, itself an accidental means or cause? The question 
is answered in the negative by all courts that treat sunstroke as a dis- 
ease when the word “sunstroke” is used in or in connection with an ac- 
cident insurance policy, but the trend of judicial opinion is not now in 
accord with the doctrine of such cases. 

In Bryant v. Cont. Casualty Co., 107 Tex. 591, 182 S. W. 673, L. 
R, A. 1916E, 945, Ann. Cas. 1918A, 517, reversing the same case (Tex. 
Civ. App.) 145 S. W. 636, suit was brought by the beneficiary on a pol- 
icy in which the insurance was against death by sunstroke resulting from 
external, violent, and accidental means indepeudently of all other causes. 
Perry, the insured, suffered a sunstroke on an unusually warm afternoon 
in August while walking upon the streets of Heuston in the ordinary 
course of his occupation as a collector of accounts and died from this 
sunstroke the day following. Discussing the means of the injury, it is 
said by the court: 

“The question might well be rested at this place, though the expo- 
sure to which the assured subjected himself be considered as ‘the means’ 
of his injury. It is a mistake, however, to indulge that assumption. Ex- 
posure to the heat is the cause of a sunstroke only in the sense that ex- 
posure to any kind of external force furnishes the occasion of an injury 
as the result of its operation. In cases arising under accident insurance 
policies, where possible negligence on the part of the assured does not 
affect the question of liability, the efficient cause of a sunstroke, the vis 
major which inflicts the injury, is necessarily the excessive heat; and it 
must, therefore, be deemed ‘the means’ of the injury. If it be solar heat, 
it is not caused, and, when operating naturally, is not controlled by hu- 
man agency; and under such circumstances it is impossible to associate 
with it the idea of its ‘voluntary employment,’ or to regard as not an 
accident an injury from it when suffered as here shown, in the sense that 
under certain conditions, as declared in the rule above noted, an injury re- 
sulting from a means voluntarily employed will not be so deemed. 
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“A sunstroke caused by the sun’s rays, happening under the circum- 
stances found in this case, is in our opinion an accident; as clearly so 
as is a lightning stroke. Hutchcraft’s Executor v. Travelers’ Insurance 
Company. 87 Ky. 300 [8 S. W. 570, 10 Ky. Law Rep. 260, 12 Am. St. 
Rep. 484]. It befell the assured without any human agency; and in the 
sudden, unexpected and unusual way in which he was affected by the 
heat as its cause, it had all the elements of an accident in its occur- 
rence and result.” 


In Higgins v. Midland Casualty Co., 281 Ill. 431, 118 N. E. il, the 
reasoning in the Bryant Case is followed and approved. Higgins was a 
traffic policeman, and while, on a very hot day, he was performing his 
duties as such, in the usual and customary way, he was stricken by sun- 
stroke. He was a man of temperate habits and good health. The ques- 
tion in dispute was whether sunstroke was the result of “accidental 
means.” The court held that sunstroke was the result of accidental 
means. 

In Gallagher v. F. & C. Co., 163 App. Div. 556, 148 N. Y. S. 1016, 
affirmed in 221 N Y. 664, 117 N. E. 1067, it was held that an insured, 
while intending to be in the sun,did not intend to produce a sunstroke; 
that the sunstroke was an accident, an event taking place without one’s 
foresight or expectation. and hence was within the policy, being produced 
by accidental means which are agencies producing effects which are not 
their natural and probable consequences; “the requirement that the sun- 
stroke be produced by accidental means not requiring an accident to 
precede the sunstroke.” 

In Pack v. Prudential Casualty Co., 170 Ky. 47, 185 S. W. 496, L. 
R. A. 1916E, 955, the court states its conclusion to be that although the 
insured was voluntarily engaged in working in the sun the sunstroke 
was, nevertheless, an accident that he could not have reasonably forseen 
or anticipated, although if it might have been reasenably expected that 
a sunstroke would follow as a natural and probable result of his work 
on this hot day the stroke was not an accident within the meaning of the 
policy. 

In Elsey v. Fidelity & C. Co., 187 Ind. 447, 120 N. E. 42, L. R. A. 
1918F, 646, the insurance company contended, as it does here, that if 
the exposure to the heat of the sun was intentionally encountered in the 
ordinary performance of a person’s usual duties of life or occupation, 
it is not accidental. In the course of the opinion it is said: 

“The purpose of accident insurance is to protect the insured against 
accidents that occur while he is going about his business in the usual 
way, without any thought of being injured or killed, and when there 
is no probability, in the ordinary course of events, that he will suffer 
injury or death. The reason men secure accident insurance is to pro- 
tect them from the unforeseen, unusual. and unexpected injury that 
might happen to them while pursuing the usual and ordinary routine of 
their daily vocation, or the doing of the things that men do in the com- 
mon everyday affairs of life. We are of opinion that the better reason- 
ing points ot, and the weight of authority holds the true test to be, that 
if in the act which precedes the injury, though an intentional act, some- 
thing unusual, unforeseen, and unexpected occurs, which produces the 
injury, it is accidental. but, if in the act which precedes the injury some- 
thing usual, foreseen, and expected occurs, which produces the injury, it 
is not accidentally effected.” 


In Cont. Casualty Co. v. Clark, supra, the insured, in company with 
another man, drove to the country, a distance of about six miles. It 
was hot and dusty. About the time of his return the insured suffered 
sunstroke and died. Holding that sunstroke was caused by accidental 
means, it is said in the course of the opinion: 
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***Accidental means,’ as used in the policy, as we understand it, de- 
noted ‘accidental cause.’ ‘Means’ and ‘cause’ could be and were intended 
to be interchangeably used in this policy, and so that, if the sunstroke 
was suffered while the insured was engaged in his usual avocation or 
going about his affairs in an ordinary manner as any other person 
might have been under like or similar circumstances, and did not in- 
tentionally and voluntarily subject himself to an intense heat, calculated 
to produce sunstroke with the knowledge that it would probably occur, 
then we could say that the sunstroke was suffered from accidental means 
or accidental cause; that is to say, that ‘sunstroke, as used in the policy 
and as understood by the insured, was treated in the nature more of an 
accident than as a disease. While the decisions generally, with a few 
exceptions, hold that sunstroke is a disease, it is not regarded as a dis- 
ease in the popular mind. In the common understanding of the insuring 
public it is accounted a kind of violent personal injury, from the very 
idea of sudden and external force carried by the word. If classed by 
medical authorities as technically a disease, to none but an expert medi- 
cal mind would the provisions of this policy have carried this signfi- 
cance.” 

See, also, Husbands v. Indiana Travelers’ Acc. Ass’n (Ind. App.) 
130 N.. E. 874. 

If the sunstroke in the present case was not, in and of itself, an ac- 
cidental means, as we think it was, it, nevertheless, according to the un- 
disputed evidence, resulted from accidental means or an accidental cause. 
An “accidental means” is a means or a cause that is unexpected, unfore- 
seen, and fortuitous; it is an accidental event, unexpected and unfor- 
seeable an occurrence that is unexpected and unforeseen. 

The authorities generally hold that death or injury does not result 


from accident or accidental means within the terms of an accident in- 
surance policy where the injury or death is the natural and probable 
result of the insured’s voluntary act unaccompanied by anything unfore- 
seen except the death or injury. The authorities cited by appellant in 
support of this proposition may be found in 7 A. L. R. 1131, 1132. and 
I. C. J. 427—429. However, it is a well-established exception to the 
above rule that where death or injury is not, the natural and probable 
result of a voluntary and intentional act by the insured, or something 
unforeseen or unexpected or unusal occurs in the act which precedes the 
injury, then the injury is the result of accidental means. Supporting 
this proposition numerous authorities are cited by the annotator in 7 A. 
L. R. 1132, 1133. The leading case on the subject is that of United 
States v. Barry, 131 U. S. 100, 9 Sup. Ct. 755, 33 L. Ed. 60, in which it 
is held: 

“The term ‘accidental’ was used in the policy in its ordinary popular 
sense, aS meaning ‘happening by chance; unexpectedly taking place; not 
according to the usual course of things; or not as expected’; that, if 
a result is such as follows from ordinary means, voluntarily employed, 
in a not unusual or unexpected way, it cannot be called a result effected 
by accidental means; but that if, in the act which precedes the injury, 
something unforeseen, unexpected, unusual occurs which produces the 
injury, then the injury has resulted through accidental means.” 


In Western Commercial Travelers’ Ass’n v. Smith, 85 Fed. 401, 29 
C. C. A. 223, 40 L. R. A. 653, Judge Sanborn gives a clear definition of 
“accidental means’ as follows: 

“The significance of this word ‘accidental’ is best perceived by a 
consideration of the relation of causes to their effects. The word is de- 
scriptive of means which produce effects which are not their natural 
and probable consequences. The natural consequences of means used 
in the consequence which ordinarily follows from their use—the result 


/ 
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which may be reasonably anticipated from their use, and which ought 
to be expected. The probable consequence of the use of given means is 
the consequence which is more likely to follow from their use than it 
is to fail to follow. An effect which is the natural and probable conse- 
quence of an act or course of action is not an accident nor is it pro- 
duced by accidental means. It is either the result of actual design, or it 
falls under the maxim that every man must be held to intend the natural 
and probable consequence of his deeds. On the other hand, an effect 
which is not the natural or probable consequence of the means which 
produced it, an effect which does not ordinarily follow and cannot be 
reasonably anticipated from the use of these means, an effect which 
the actor did not intend to produce, and which he cannot be charged 
with the design of producing under the maxim to which we have ad- 
verted, is produced by accidental means. It is produced by means which 
were neither designed nor calculated to cause it. Such an effect-is not 
the result of design, cannot be reasonably anticipated, is unexpected, and 
is produced by an unusual combinatidn of fortuitous circumstances; in 
other words, it is produced by accidental means.” 

In Lickleider v. Traveling Men’s Ass’n, 184 Iowa. 423, 166 N. W. 
363, 168 N. W. 884, 3 A. L. R. 1295, it is said: 


“There is, however, another alleged definition which has had a de- 
gree of judicial sanction, which ought not to be passed without notice. 
According to this definition, if correctly interpreted by counsel for the 
defense, an injury’ happening to the insured through his own voluntary 
act is not an accident, nor is his hurt to be attributed to accidental 
means—a proposition which is wholly at variance with every statement 
of the true rule, as illustrated in the numerous authorities above cited. 
It may be, and it is, true that, if the insured does a voluntary act, the 
natural, usual, and to be expected result of which is to bring injury up- 
on himself, then a death so occurring is not an accident, in any sense of 
the word, legal or colloquial; and it is only when thus limited that the 
rule so stated has any proper application. To illustrate: A. may be 
foolhardy enough to believe that he can leap from a fourth-story window 
with safety, and, trying it, is killed. B., desiring to descend from the 
same floor, climbs out upon a fire escape, which collapses, and he falls 
to his death. In no proper sense of the word is A.’s death accidental 
or caused by accidental means, nor can any reasonable person deny that 
B.’s death is accidental and produced by accidental means, yet neither 
would have happened but for the voluntary act of the deceased. To say 
that the deceased, in the case at bar, did just what he attempted and in- 
tended to do, that is, he attempted to remove and did remove the tire 
from the wheel, and therefore there was no accident or accidental means 
producing his injury, is to beg the whole question and to ignore the well- 
established meaning of words. 


““Accident assurance companies do business mostly with the com- 
mon people, and the term “accident” as used in these policies, should be 
defined according, to the ordinary and usual understanding of its signifi- 
cation.” [See Young v. Ry. Mail Ass’n, 126 Mo. App. 341.] 


“It makes no difference whether the injured man or some other per- 
son voluntarily sets in motion the first of a series of events which, in 
connected line of causation, results in his injury or death. If, to use 
the language I have quoted, the resulting injury and violence to him 
‘unexpectedly took place,’ or was ‘an unexpected result from a known 
cause, or was produced ‘without design or intention,’ or was ‘an unusual 
and unexpected result attending the performance of a usual or neces- 
sary act,’ or was an ‘event happening without the concurrence of the 
will of the person by whose agency it was caused,’ or if it was ‘caused 
or produced without design,’ it falls directly within the letter and spirit 
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of the definition which has been placed upon the words /by the most com- 
petent lexicographers, as well as by our most eminent jurists who have 
given attention thereto.” 

Even in Sinclair v. Maritime Pass. Ins. Co., supra, in which it was 
held that death resulting from exposure to the heat on board ship was 
not covered by a policy insuring against “injury caused by accident,” 
there is a significant suggestion that if the exposure itself had been due 
to accidental circumstances the risk might have been covered. 

An illustrative case is that of McCarthy v. Travelers’ Ins. Co., 15 
Fed. Cas. 1254, No. 8682, 8 Bliss, 362, a suit on an accident policy where 
the death was alleged to have occurred by reason of the rupture of a 
blood vessel sustained while exercising with Indian clubs. It was held 
that if the deceased used the clubs for exercise in an ordinary way and 
without interference of any unusual circumstances, the means of injury 
would ‘hot be accidental, but if anything unforeseen occurred, such as 
one of the clubs striking a stove in the room where the deceased was 
exercising and that thereby there was occasioned a sudden and violent 
movement of his body from its ordinary position in such exercise, then 
it would be an injury effectuated by accidental means. 

[4] Were we to accept the technically fine distinctions drawn by 
many of the courts, and eliminate the conception of sunstreke being in 
and of itself an accident, or as itself constituting accidental means, the 
question would still remain whether there was anything unexpected, un- 
intended, unforeseen, or miscalculated in the events leading up to the 
sunstroke which produced the death of the insured. If there were such 
unforeseen, unusual unintended occurrences, they became the accidental 
means that finally resulted in the accidental death of the insured Hast- 
ings v. Travelers’ Ins. Co. (C. C.) 190 Fed. 261. The evidence is un- 
contradicted that Watson, the prospector, expected his horses would ar- 
rive during the night; that they did not come as expected and as he had 
said they would; and that if the horses had arrived the parties would 
have ridden the horses as intended. It is undisputed that the parties 
started at about 3:30 o’chock in the morning with the express purpose 
of going to the mine, inspecting it, and returning before they would en- 
counter the heat of the day. It is undisputed that Watson either mis- 
represented or miscalculated the distance, and that instead of being six 
miles the mining prospect was ten miles from the river. This consti- 
tuted an evént that was accidental and that was unexpected and unfore- 
seen by the insured or by either of those who accompanied him. ; The 
evidence shows that the parties took sufficient water for a trip six miles 
and return, but not enough for the unexpected additional four miles and 
return; that with ample water, which could and presumably would have 
been taken had the true distance been known, Richard’s life would not 
have been in danger. The evidence is that in that climate and locality 
the atmospheric humidity is not excessive and that sunstroke is there a 
rare occurrence. Dr. Bower, a witness for appellant, testified that “sun- 
stroke is rare in this high, dry mountain country.” He said: 

“T don’t think we have had over five or six in the 35 years I have 
been here. The presence of moisture increases the probabilities of sun- 
stroke. The atmosphere becomes dryer as you get higher up and the 
possibility of sunstroke lessens.” 

The testimony of Dr. Bower is in full accord with what is common 
knowledge. Every one knows that those are lost in the desert in this 
latitude seldom perish from heat. It is from starvation, and especially 
from thirst, that the lost wanderer suffers indescribable agony that of- 
ten ends in death. 

[5] It is argued by appellant that Richards intentionally brought 
this danger upon himself; that he must have known that he was ex- 
tremely culpable in doing what he did and that his voluntary exposure 
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to intense heat of the Arizona desert was no mere act of negligence but 
directly produced his death. In our opinion these assertions find no 
support or justification whatever in the evidence. Though the heat was 
undoubtedly intense, neither Richards nor any of his companions antic- 
ipated or had any reason to anticipate any danger whatever from sun- 
stroke. It is beyond all cavil that if the distance had been only six 
miles, as represented by Watson, the trip could and would have been 
made without either danger or much inconvenience. It would have been 
made with complete safety before the hottest part of the day. When 
the parties started gn their trip it is apparent that no reason existed for 
apprehending danger. 

Nor was. danger to be expected as a natural and probable result 
when the return trip was commenced. Although complaining of not feel- 
ing well, Richards was at that time perspiring freely, which was evi- 
dence that even then he had no cause tg fear or expect danger from sun- 
stroke. In fact, the evidence indicates that it was not until a moment 
before his death that he was conscious of any danger that threatened 
him. Watson, sin the proof of loss offered by plaintiff, testified as to 
the sunstroke as follows: 

“When returning from the mine, the first real intimation I had was 
that he stopped and pointed at something on the ground, and then sank 
down as though he had been shot through the brain. * * * He re- 
marked, ‘Dad, I stayed back to help you along, and now yeu are helping 
me,’ and he said, ‘I would hate to fall down or have to give up here.’” 

Watson was an old man over 70 years of age. He walked slowly, 
and the deceased had remained with him while the others hurried on. 

[6] But it is said that when Richards reached the six-mile point he 
should and could have returned. It is true, as stated by appellant’s 
counsel, that when the parties arrived at the six-mile point they could 
have returned to their camp on the Arizona bank of the Colorado river. 
Possibly if the parties had doubted the oft-repeated statements of Wat- 
son that they were almost at their destination, they would have refused 
to proceed. But Richards was pursuing his usual occupation. He was 
under no duty to stop at the six-mile point and weigh the probabilities 
as to whether there might be danger in proceeding farther. He was fol- 
lowing his vocation and had a right to proceed. 

In Interstate Business Men’s Acc. Ass’n v. Lester, 257 Fed. 225, 168 
C. C. A. 309, it is said: ‘ 

“Men holding accident policies do not have to enter into nice cal- 
culations to determine whether they are stepping into a field of great- 
ly increased hazard or not in fellowing their vocations. They may go 
about their course of life, knowing that they are protected by their in- 
surance, unless they enter a hazard which is expressly excepted from their 
policy.” 

In State Life Ins. Co. v. Allison (C. C. A.) 269 Fed. 93, the court 
says: 

“Experience convincingly teaches that the hazards incident to. many 

*  * employments other than war are such that it is to be expected 
that some of those engaged therein will be injured or killed. If an 
accident policy contains no provision excepting such hazards and by 
chance, without the insured’s design, consent, or co-operation, he is in- 
jured or killed as a result of a hazard incident to his occupation, his in- 
jury or death properly may be said to have been caused by accidental 
means.” 

[7] Possibly greater care might have been exercised by Richards 
and his companions. Possibly all were negligent in not taking more 
water and in not adopting some additional precautionary measures. But 
negligence is not here involved. Under this policy it is not a defense 
which the appellant may invoke. 
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[8] Neither is “voluntary exposure to danger” a defense. The pol- 
icy does not contain such a provision. 

Unless the deceased intended to produce the very result which oc- 
curred, the element of danger is both unimportant and immaterial, be- 
cause, as said in Interstate Business Men’s Acc. Ass’n v. Lester, supra: 


“Persons protected by accident insurance may incur consciously haz- 
ards which may result in their injury or death without forfeiting the 
insurance, unless the policy expressly excepts the hazards.” 


While we have referred to negligence and voluntary exposure to 
unnecessary danger as not being invocable defenses in this case it should 
not be understood that we think the evidence would in the least degree 
establish, or even tend to establish, either negligence or voluntary and 
conscious exposure to danger if those were among the inhibitions of the 
policy. 

In speaking of sunstroke as involved in the present case, we have 
reference to what some writers have called true sunstroke ; that is, sun- 
stroke from the direct rays of the sun. 

Our conclusions are that the term “bodily injuries” within the mean- 
ing of the policy embraces sunstroke or a heat stroke from the direct 
rays of the sun; that the sunstroke was itself in this case an accidental 
cause or means resulting in the death of the insured; that the combina- 
tion of unexpected circumstances, and particularly the miscalculation of 
the distance from the river to the mining claim, were accidental means 
unexpectedly producing an unforeseen and unforeseeable, unusual, and 
not to be expected result, and that on the admitted facts, the submittal 
of thé issues to the jury was unnecessary; plaintiff being entitled to an 
instruction directing a verdict in her favor. Having arrived at the con- 
clusions stated, it is not necessary to consider the alleged errors in the 
instructions and in the procedure on the trial. 

We think the judgment right, and it is affirmed. 

Corfman, C. J., and Gideon and Thurman, JJ., concur. 


Frick, J. I concur both in the reasoning and in the conclusions of 
Mr. Justice Weber. I have less hesitation in, doing so for the reason 
that sunstroke, as commonly understood by the layman, is not a disease. 
The defendant was as well aware of that fact as any one. If, therefore, 
it was intended that sunstroke should be excluded as one of the haz- 
ards covered by the policy, the defendant should have said so in the pol- 
icy itself. Not having done that, and having thus led the ordinary lay- 
man to assume that the term sunstroke was to receive its popular rather 
than its technical meaning, and having had the advantage of selling its 
policies to those who so understood the term, it should not now be per- 
mitted to insist upon the technical and restricted meaning of the term, 
at least not in a case like the one at bar. While if in a few words it 
had been stated in the policy that sunstroke was to be considered as a 
disease and not as an accident no one could have been misled. yet it 
might well be that if the exception had been thus plainly stated in the 
policy many of those who bought the policy in the belief that it covered 
sunstroke might have declined to enter into such a contract of insur- 
ance. The defendant having thus had the advantage of the popular un- 
derstanding in selling insurance, it should, in my judgment, also bear the 
consequences of that understanding. 
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1. INSURANCE — POLICY ISSUED TO TWO CORPORATIONS 
HELD NOT TO CREATE JOINT AND SEVERAL LIABILITY 
FOR PREMIUMS. 


Policies of employer’s liability insurance were issued to two employ- 
er corporations in the form of “A and/or B.” The premiums were based 
on the pay rolls of the insured during the term of insurance. Neither 
corporation owned any stock of the other, though the same man was 
president of both and their business relations were more or less intimate; 
one, which owned tugs and barges, being sometimes employed to transport 
the product of the other. Held, that the contracts did not impose a joint 
and several liability for premiums, but that each corporation was liable 
only for so much of the premiums as was based on its own pay roll; 
both being jointly liable in respect to employees, if any. who were jointly 
employed. 

(For other cases. see Insurance, Dec. Dig. § 182.) 


Appeals from the District Court of the United States for the South- 
ern District of New York. 

In the matter of the John B. Rose Company, bankrupt, James G. 
Graham, trustee, and of the Rose Brick Company, bankrupt, Charles 
Clayton Bourne, trustee. Appeals by the Travelers’ Insurance Com- 
pany from orders of the District Court. Affirmed. 

See, also, 274 Fed. 


These causes come here on appeals from orders entered in the United 
States District Court for the Southern District of New York. 


The claims against both bankrupts were tried together in the court 
below, the trustee of one of the bankrupts having intervened upon the 
trial of the claim against the other upon consent. Upon review in the 
District Court of the orders of the referee both matters were argued to- 
gether, and the court handed down one opinion covering both claims. 
The body of,the orders of the referee as respects both claimants are 
precisely alike, and the orders appealed from of the court below are 
likewise alike, differing only in the amounts allowed against the respect- 
ive bankrupts. While each bankrupt filed separate petitions for review 
and separate orders were entered in each matter by the referee and by 
the court, the same testimony and exhibits covered the claims of both. 
The Travelers’ Insurance Company is the claimant-appellant in both 
causes. 


The appeals will be disposed of in this court in one opinion. 
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William J. Moran, of New York City, for appellant. 

Hughes, Rounds, Schurman & Dwight, of New York City (Richard 
E. Dwight and Allen S. Hubbard, both of New York City, of counsel), 
for see Graham. 

Graham Witschief, of Newburgh, N. Y., for appellee Bourne. 


‘ 


Before Ward, Rogers, and Hough, Circuit Judges. 


Rocers, C. J. (after stating the facts as above). [1] The 
claims involved are for premiums alleged to have been earned by 
the Travelers’ Insurance Company upon policies of workmen’s compen- 
sation and of liability insurance issued and delivered to both bankrupts 
at their special instance and request. 

The claimant filed an identical proof of claim against both companies 
for a balance of premiums due and owing to it upon six policies of in- 
surance in the sum of $8,013. 73. Upon the hearings before the referee 
the claimant reduced its claim to $7,985.67. It is conceded that of 
this latter amount $4,972.96 was computed upon the pay roll expendi- 
tures of the John B. Rose Company and that $3,012.71 was computed 
upon the pay roll expenditures of the Rose Brick Company. The con- 
tention between the parties is as to whether or not both the John B. 
Rose Company and the Rose Brick Company, both bankrupts, are joint- 
ly and severally liable to the Travelers’ Insurance Company, claimant, 
for its claim of $7,985.67. The question resolves itself into one of 
law and depends upon the interpretation to be given to the contracts 
entered into on one side by the insurance company. and on the other 
side by the two assured bankrupt companies. 

There is no issue of fact involved, there being no disputed facts and 
no contradiction in the evidence. The trustees of the bankrupts offer- 
ed no evidence and rested upon the evidence and testimony presented 
by the insurance company, the claimant herein. 

It appears that six policies were issued to “The Rose Brick Company 
and/or The J. B. Rose Brick Company.” Only one policy is printed in 
the record, but it is stipulated that this policy is typical of the others. 
The policies were issued upon “Declarations,” of both bankrupts togeth- 
er. Said “Declarations” are “set forth” in each policy and, according 
to the terms of the policy, are “hereby made a part thereof.” The said 
declarations were made by the “employer,” as follows: 


“The signature to this proposal is accepted by this employer as his 
signature. The Rose Brick Company and/or 
“The J. B. Rose Company, 
“Per P. E. Farnum.” 


In said applications the bankrupts declared, among other things, as 
follows: 

“Item 1. Name of employer, the Rose Brick Company and/or the J. 
B. Rose Company; P. O. Address, Roseton, N. Y. The employer is cor- 
poration.” 

While there were six policies issued and accepted. three of them cov- 
ered the period July 27, 1916, to July 27, 1917, and the other three for 
the succeeding period between July 27, 1917, and June 10, 1918, and 
the three in each group covered different kinds of liability. one covering 
“workmen’s compensation,” another covering liability to any person 
(the public) and another covering “marine” ,liability. A separate policy 
of each of said kinds was not issued to each of the bankrupts, but each 
kind of policy covered both bankrupts, and only one policy of each 
kind was issued to the “employer” or to the “assured.” 

The policies contain the following provision with respect to the 
payment of the premium: 
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“* * * The premium is based upon the entire remuneration earned 
during the term of the policy by all employees of the employer except 
* * * Tf the earned premium thus computed is greater than the advance- 
estimated premium paid, the employer shall immediately pay the additional 
amount to the company; if less, the company shall immediately return the 
unearned premium to the employer.” 

It is also provided: 


“The company shall be permitted, at all reasonable times, * * * 


to examine the employer's beoks and records at any reasonable time dur- 
ing the policy term, or any extension thereof, or within one year after 
its final expiration, for the purpose of determining the actual premium 
earned while the policy was in force.” 


In all of the policies there is a definite obligation to pay premiums, 
which when originally issued were “estimated.” Premiums were orig- 
inally “estimated” because the premium was computed according to 
rates fixed by the policies upon pay roll expenditures to be made by 
the employer or the assured during the policy period—which expendi- 
tures were ascertained by the insurer's auditors during and afier the 
clese of the policy period. The policies prescribed different rates for 
different classifications of work involving the pay roll expenditures. 

The bookkeeper of the: Rose Brick Company testified that the state- 
ments rendered by the claimant and received at the Roseton office were 
not only for the amount due by the Rose Brick Company, but they 
were also for the total amount due; that he would compute such state- 
ments and ascertain the amount owing as between the two companies by 
the Rose Brick Company, and would charge such amounts on the books 
of that company. He said the payment of the premiums was generally 
attended to at the New York office, and that’ that office ‘would send 
checks from each company—“usually .a thousand dollars en account.” 

The insurance broker testified that he would receive from the bank- 
rupts payment of the premiums as follows: 

*Generally received a check from the New York office, made out to 
me personally, and from time to time the check, as I remember it, had 
stamped on the bottom, Rose Brick Co. or J. B. Rose Co., per J. B. 
Rose, and underneath was generally the signature of John B. Rose.” 


He also testified that the checks were received on the general bill, 
and that he never received any instructions from either corporation 
that the remittances which were made should be applied in any way 
except on the general account of earnings under all of the policies. 


The referee held that the contract between the insurance company 
and the two assured companies imposed a joint and several obligation 
upon the latter, and he granted orders overruling the objections filed by 
the respective trustees in bankruptcy of the John B. Rose Company 
and of the Rose Brick Company. Orders were entered against each 
of the assured companies allowing the claim of the insurance company 
in the full amount of $7,985.67. Thereupon the respective trustees 
of the bankrupt companies petitioned to have the orders revised. The 
District Judge revised the orders entered and filed a memorandum opin- 
ion in which he said: 


“In my judgment, the clear meaning of the expression ‘and/or’ in 
such a policy is to designate as the employer either or both companies 
respectively. That ‘is, in one policy three employers are designated, the 
Rose Brick Company, the J. B. Rose Company, and the two together. 
The liability resulting therefrom is that of each company for the prem- 
ium based upon its pay roll and that of both companies jointly for the 
aggregate of their pay rolls in case they engaged in some activity un- 
der which they jointly had employees. 


62 Vol. LVIII. 
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“No such enterprise was undertaken. No proof is offered that the 
two companies combined in any way whatsoever, or that they had any 
joint employees. 

“Clearly, it could not have been intended that each company should 
be a guarantor for the other company, as any such intention could and 
should have been plainly expressed. 

“The claim will be allowed against each company on the basis of its 
pay roll alone. 


“The order of the referee will be revised accordingly.” 


The result is that the insurance company’s claim against the John 
B. Rose Company is restricted to the premiums based upon the pay roll 
of that company which amount to $4,972.96. And the claim against 
the Rose Brick Company is restricted to the premiums based upon 
its own pay roll which amounts to $3,012.71. 

The claimant insists that the court erred in determining that the 
words “and/or” in the contracts or policies of insurance did not create 
a joint and several liability on the part of the bankrupt companies, and 
in not allowing its claim against both bankrupts in the sum of $7,985.67. 

It is contended by the claimant that the obligation of the J. B. Rose 
Company and of the Rose Brick Company to pay the premiums pre- 
scribed by the policy contracts is joint, and therefore that each bank- 
rupt is severally liable for the entire claim set forth in the proof of 
debt. 

In Chitty on Contracts, vol. 1 (11th Ed.) p. 139, the law on this sub- 
ject is stated as follows: 


“It is said, moreover, to be a principle of law, that if several per- 
sons stipulate for the performance of an act, they are impliedly bound 
jointly, and not severally; and that there must be express words creat- 
ing a several liability, in order to render them separately responsible. 
But the latter part of this proposition is not strictly correct; the true 
rule being, that even in the absence of express words, an agreement 
prima facie joint may be construed to be several, if the interest of ei- 
ther party, appearing upon the face of the instrument, shall require that 
construction.” . 


In Parsons on Contracts the rule is stated as follows: 

“Wherever an obligation is undertaken by two or more, or a right 
given to two or more, it is the general presumption of law that it is a 
joint obligation or right. Words of express joinder are not necessary 
for ‘this purpose; but on the other hand, there should be words of sever- 
ance, in order to produce a several responsibility or a several right. 

“Whether the liability incurred is joint, or several, or such that it is 
either joint or several at the election of the other contracting party, 
depends (the rule above stated being kept in view) upon the terms 
of the contract, if they are express; and where they are not express, 
upon the intention of the parties as gathered from all the circumstances 
of the case. It may be doubted, however, whether anything less than 
express words can raise a liability which shall be at once a joint and a 
several liability. 

And in Williston on Contracts, vol. 1, § 322, it is said that— 

“Following the analogy of the rule of real property that an estate 
granted to two persons created a joint tenancy in common, it was early 
held and, except as changed by statute, the law remains that promises 
by two or more persons create a joint duty unless the contrary is stated.” 


And see White v. Tyndall, 13 A. C., 263; Noyes v. Barnard, 63 Fed. 
782, 11 C. C. A. 424; Alpaugh v. Wood, 53 N. J. Law, 638, 23 Atl. 
261, Pittsley v. King, 206 Pa. 193, 55 Atl. 920; Mintz v. Tri-County 
Natural Gas Co., 259 Pa. 477, 103 Atl. 285; Nabors v. Producers’ Oil 
Co., 140 La. 985, 74 South. 527, L. R. A. 1917D, 1115; Eveleth v. Saw- 
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yer, 96 Me, 227, 52 Atl. 639; Eller v. Lacy, 137 Ind. 436, 36 N. E. 
pol Milner Bank, etc., Co. v. Whipple’s Est., 61 Colo. 252, 156 Pac. 

[3] A presumption of law is a rule of law that a particular inference 
shall be drawn from a particular circumstance. From the fact which 
is proved the law raises an artificial presumption of the existence of 
the other fact which is inferred. 


In arriving at the meaning of this contract we must consider all 
the circumstances including the relations existing between the two 
corporations insured and the business to which the contract relates. 
We must ascertain by reasonable inference what the parties understood 
and mutually intended by the words which they employed. We must 
then give effect, if possible, to the meaning so ascertained. 

The John B. Rose Company and the Rose Brick Company, the bank- 
rupts, in whose name the policies of insurance were issued, are dis- 
tinct corporations, and John B. Rose was the president of each. The 
John B. Rose Company was engaged in taking builders’ sand and 
gravel from its own banks at Roseton near Newburgh, N. Y. It was 
also the owner of barges and tugboats and was engaged in the trans- 
portation on the Hudson river of its own products, sand and gravel, 
and in addition of brick manufactured by the Rose Brick Company at 
Marlborough, some 8 or 10 miles distant from the plant of the Rose 
Brick Company. At times the Rose Brick Company chartered barges, 
with their crews of the John B. Rose Company. The business relations 
between these two companies were of a more or less intimate character. 
John B. Rose owned a majority of the stock of the John B. Rose Com- 
pany, and as executor of the estate of his father had control of almost 
the entire stock of the Rose Brick Company. The referee in the 
memorandum which he filed in referring to the business operations of 
the two companies states that it may very well have been in the mind 
of Rose or of his insurance broker, Farnum, having in mind the risks 
incurred by the two companies, that an employee of the one company 
might very well de facto assert an accident claim against the other 
company. Counsel for the trustee asserts in his brief that no employees 
of the Rose Brick Company were at the sand and gravel plant of the 
John B. Rose Company, and that no employees of the latter company 
were at the plant of the Rose Brick Company. He then points out that 
if an employee of the Rose Brick Company was injured only the 
Rose Brick Company could bring suit upon the policy against the 
insurance company, and that if an employee of the Rose Brick Com- 
pany was injured only the Rose Brick Company could recover in- 
demnity from the insurance company for such an «injury. He con- 
cludes that it is inconceivable that the contracting parties in entering 
into the contract evidenced by the policies intended that the insurance 
company should be liable to the Rose Brick Company for-an injury 
sustained by an employee of the John B. Rose Company while engaged 
in working exclusively for the John B. Rose Company, or that the in- 
surance company should be obligated to indemnify the John B. Rose 
Company for an injury sustained by an employee of the Rose Brick 
Company while engaged exclusively in work for the latter company. 
We think this is undoubtedly so. The contract seems to us to indicate a 
plain intent to create a several liability upon the part of the insur- 
ance company to the two companies assured. It also indicated a like 
intent to create a several liability with regard to the obligation of the 
two companies assured for the payment of the premiums. The liability 
of each company for premiums is commensurate with the benefits re- 
ceived by each company under the policy. But while the contract signi- 
fies the intention stated it indicates something more. The words “and/ 
or” cannot be ignored. They have a meaning. It seems to us that in 
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writing the policies it was had in mind that in view of the fact that the 
John B. Rose Company’s barges and their crews were employed to 
transport the brick manufactured by the Rose Brick Company a situa- 
tion might arise in which there would be joint employees and that spe- 
cial provision should be made for the protection of the two companies 
in that class of cases. 

The policies were drawn to insure three employers: 

1. The Rose Brick Company against injuries to its employees. 

2. The John B. Rose Company against injuries to its employees. 

3. The two companies together against injuries to their joint em- 
ployees. 

As the resulting liability of each company for the premiums is based 
upen its pay roll, there is a several liability of the Rose Brick Company 
for the number of employees carried on its pay roll A like several 
liability of the John B. Rose Company exists for the number of em- 
ployees carried on its pay roll. In addition there would exist a joint 
liability of the two companies for the aggregate number of employees 
carried on their pay rolls if the companies engaged in any joint un- 
dertaking. The fact, however, is net disclosed by the evidence that 
the two companies did engage in any joint undertaking or that they 
had any joint employees. 

[2] It is possible in the same contract that some promises shall be 
joint and others by the same promisors shall be several. Williston on 
Contracts, vol. 1, § 325. And see Buster v. Fletcher, 22 Idaho, 172, 
125 Pac. 226; Gibbons v. Bente, 51 Minn. 499, 53 N. W. 756, 22 L. 
R. A. 80; Krbel v. Krbel, 84 Neb. 160, 120 N. W. 935. It is possible 
that the John B. Rose Company and the Rose Brick Company might 
make themselves jointly liable for premiums on policies insuring their 
joint employees if they should have any, while each might assume a 
several liability for premiums on policies insuring simply its own em- 
ployees. The question whether this was what the parties did in’ the 
contract now under consideration is to be determined by the language 
used and by intention of the parties as gathered from all the circum- 
stances of the case. 

In determining the question herein presented we must assume, un- 
less compelled by the language used to a-contrary conclusion, that the 
intent of the. parties was to enter into a valid contract and one which 
it was in the power of the corporations to miake. We are bound if 
possible so to construe the contract ‘as to make it legal. For it is a car- 
dinal rule of interpretation that where a contract is fairly open to two 
constructions, by one of which it would be lawful and by the other 
unlawful, the former must be adopted. Hobbs v. McLean, 117 U. 
S. 567, 6 Sup. Ct, 870, 29 L. Ed. 940; United States v. Central Pacific 
Railroad Co, 118 U. S. 235, 6 Sup. Ct. 1038, 30 L. Ed. 173. The John 
B. Rose Company, as stated in an opinion filed at this term.’ owned 
none of the stock in the Rose Brick Company and had no direct in- 
terest therein. It also appeared that the Rose Brick Company owned 
none of the stock of the John B. Rose Company. For these companies 
to have entered into a joint agreement whereby they assumed a joint 
obligation to pay the premiums on insurance policies for the protection 
of employees not jointly employed by them would seem to be ultra 
vires their powers and void. The ultra vires promise of one could 
not make valid the ultra vires promise of the other. 


We do not feel compelled to the conclusion that the parties had 
such intention. In this connection it is significant that the “declara- 


*Matter of John B. Rose Co., Bankrupt Metropolitan Bank, Claim- 


ant-Appellant, v. James G. Graham, Trustee in Bankruptcy, Appellee. 
275 Fed. 416. 
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tions,” upon which the policies were issued, were signed not in the form 
“Rose Brick Company and John B. Rose Company,” but in the form 
“Rose Brick Company and/or J. B. Rose Company.” And in all six 
policies the assured is so described. If the intention was to enter into 
a mere joint contract we fail to understand the significance of the 
words “and/or.” We think the meaning of those words was stated 
correctly by the court below in the construction put upon the agreement, 
and which has been already set forth in this opinion. 


The orders are affirmed. 


UNITED STATES FIDELITY & GUARANTY CO. v. MILLONAS. 
(6 Div. 147.) 


(Supreme Court of Alabama. May 12, 1921. Remittitur Filed May 26, 
1921.) 


89 Southern Reporter, 732. 


2. INSURANCE — CASUALTY COMPANY HELD LIABLE FOR 
ITS AGENT’S ACTS IN SECURING DISCHARGE OF EM- 
PLOYEE OF ANOTHER. 

Where an adjuster of claims for a casualty company insuring em- 
ployers against loss for accidental injury to employees was in full 
charge of such department, handling settlement for all such claims with- 
in the state, his immediate superior being vice president of the company, 
the company was liable for his act in causing the discharge of an in- 
jured employee seeking a settlement by threat to cancel the policy to 
the employer, unless‘ settlement was effected for a nominal sum; such act 
being within the scope of his employment. 

(For other cases, see Insurance, Dec. Dig. § 93.) 


Appeal from Circuit Court, Jefferson County; C. B. Smith, Judge. 

Action by John Millonas against the United States Fidelity & Guar- 
anty Company for damages for causing loss of employment. Judgment 
for the plaintiff, and the defendant appeals. Upon remittitur of dam- 
ages filed in writing, in accordance with the opinion, by the plaintiff, the 
judgment is affirmed. The facts upon which the opinion is rested suf- 
ficiently appear therefrom. 


Coleman, Coleman & Spain, of Birmingham, and Steiner, Crum & 
Weil, of Montgomery, for appellant. 

Black, Altman & Harris and K. C. Charlton, all of Birmingham, for 
appellee. 





Insurance Law Journal, Vol. 58. [Dec., 


DOUGLASS v. INSURANCE CO. OF NORTH AMERICA, (No. 
70.) 


(Supreme Court of Michigan. Oct. 3, 1921.) 
184 Northwestern Reporter, 539. 


1. INSURANCE — INSURED’S TESTIMONY AS TO IDENTITY 
OF CAR STOLEN WITH THAT INSURED HELD SUFFI- 
CIENT AS AGAINST MOTION FOR DIRECTED VERDICT. 


Though a misrepresentation as to the model and age of an automo- 
bile is one of a material fact, where defendant, in a suit on a policy 
insuripg a 1915 car against theft, introduced no evidence that the factory 
number alleged was of the 1912 series, and plaintiff, though he threw 
no light on the discrepancy in numbers, testified positively that the car 
purchased was a 1915 model, bought from an agency which had it in- 
sured for the protection of both, that it was correctly described in the 
application, except as to number, and that it was his only car and the 
car stolen, a directed verdict for defendant was properly refused. 


(For other cases, see Insurance, Dec. Dig. § 668[6].) 


2. INSURANCE—BREACH OF WARRANTY BY INSURED NOT 
AVAILABLE WITHOUT NOTICE OF SPECIAL DEFENSE, 
AS REQUIRED BY COURT RULE. 


Where defendant, in a suit on an automobile theft policy, did not 
attach to its plea of the general issue, as required by‘a court rule, a 
notice of a special defense of breach of warranty by insertion of -the 
wrong factory number in the application, and offered no proof that the 
claimed misrepresentation as to number resulted in injury to it, it can- 
not rely on such defense. 


(For other cases, see Insurance, Dec. Dig. § 640[2].) 


3. INSURANCE — ADJUSTER’S CONDUCT HELD TO WAIVE 
PROOF OF LOSS. 


Where insurer’s adjuster, on being notified by insured that his auto- 
mobile had been stolen, promised to take care of him, took charge of the 
matter, examined the policy and other papers, made a record of the case 
from answers to questions asked of insured, and promised they would 
return the car or pay for it within 60 days, it waived subsequent tender 
of proof of loss. 


(For other cases, see Insurance, Dec. Dig. § 558[6].) 


5. INSURANCE — EVIDENCE, HELD SUFFICIENT TO TAKE 
QUESTION OF AGENCY TO JURY. 


In an action on an automobile theft policy, evidence that plaintiff, 
by direction of the agent who wrote the policy, went to an office with 
defendant’s name on the door, where he met the man who the agent 
had told him was defendant’s adjuster, that the latter, who was apparent- 
ly in charge of the office, assured him he would take care of him and 
took charge of the case, and that defendant indorsed the adjuster’s 
subsequent refusal to pay, together with the fact that he was defendant’s 
attorney, but did not take the stand to explain or deny plaintifi’s testi- 
mony, /:cld sufficient to take the case to the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[2].) 
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Error to Circuit Court, Wayne County. John H. Goff, Judge. 
Action by George Douglass against the Insurance Company of North 
America. Judgment for plaintiff, and defendant brings error. Affirmed. 


Argued before Seeare, C. J., and Moore, Fellows, Wiest, Stone, Clark, 
Bird, and Sharpe, JJ. 


Frederick J. Ward and John B. Coughlin, both of Detroit, for ap- 
pellant. 
Harry C. Milligan, of Detroit, for appellee. 


STEERE, C. J. In May, 1918, plaintiff, who lived in Detroit, bought a 
used Ford touring car from the “Studebaker people” for $250, paying 
$110 down and signing the customary contract of purchase, with defer- 
red payments, by which he agreed to pay the balance within six months 
and insure the car for protection of both parties as their interests might 
appear. He accordingly insured the car with defendant against loss by 
theft, fire, etc., in the sum of $225 for a period of one year frgm May 
31, 1918, and paid for his car in full within the prescribed six months. 

He had possession and use of the car from the time of purchase 
until March 16, 1919, when, during his temporary absence from home, 
a thief broke into his locked barn and stole it. The theft was promptly 
reported to the policy department by his wife and word sent to plaintiff, 
who returned that night and the next day first notified a man named 
Brown, who wrote the policy, as plaintiff testified, and whose name ap- 
pears on its outside in typewriting. Brown told him to go to the com- 
pany’s adjuster, Fred Ward, in the Dime Bank Building. Plaintiff then 
went to the office of defendant on the Eleventh floor of the Dime Bank 
Building, where the name on the door was “The North American Insur- 
ance.” The first person he met there was Frederick Ward, for whom he 
asked, and who, in answer, so identified himself. When told of the stolen 
car and shown ,plaintiff’s policy, he said to plaintiff that he would take 
care of him, had the stenographer make out a sheet, and said they would 
advertise it. Plaintiff described the car and answered Ward’s questions, 
laid his policy and license tag down before the stenographer, and an- 
swered her questions. After the pager was filled out and she told Ward 
she had it all down, he, as plaintiff testifies, “said they would either pay 
me for it—if they didn’t find it in 60 days they would pay for it, and, 
if they did find it, they would replace it as good as it was when it was 
took.” 

After waiting 60 days, plaintiff*called Ward up in relation to the 
matter, getting his number from the telephone directory, and Ward told 
him to go to the police garage on Beaubien street, which he did, but his 
car was not there. The next day plaintiff went to the office and saw 
Ward about it again, who then, as plaintiff testifies, “said I could not 
show that they owed me anything; he said there was a difference in the 
number—something about the number.” 

Failing to secure a settlement, as he claimed Ward promised, plain- 
tiff put the matter in the hands of Harry C. Milligan, his attorney. Mil- 
ligan testified that, when plaintiff left the policy with him for collection, 
he at once went to the office of Mr. Ward, whom he had known 7 or 8 
years, and asked him why the company would not pay the money due on 
the policy; that Ward had the papers in the matter, a file of Douglas 
v. Insurance Co., and replied, “They won’t pay it, because the man took 
out insurance on this car, and he gave us a number which covers a car 
built about 1912, whereas, as a matter of fact, he is trying to collect 
for a 1915 car;” that during the time witness had known Ward “he 
always maintained his law office with the Insurance Company of North 
America, or the Royal Indemnity Insurance Company”; that Mr. Ward’s 
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law office, when witness interviewed him, was next door to the insur- 
ance company. Frederick J. Ward is attorney of record for defendant 
in this case. No testimony was introduced by defendant. 


Plaintiff's sales contract from the Studebaker people, his insurance 
policy, and automobile certificate of registration issued to him by the 
secretary of state were introduced in evidence. In the sales contract 
the car is described as a used Ford model touring car, “serial No. none, 
motor No. 895489.” In the insurance policy, under the heading ‘“War- 
ranties,” it is described as ‘“‘model year 1915; trade name, Ford, type of 
body. touring; factory No. 1502461; while in the certificate of registra- 
tion it is described as a Ford touring car, “factory number 895489.” In 
plaintiff’s declaration it is described as a Ford tourng car of the year 
1915, “with engine No. 895,489.” Of the apparent discrepancy in num- 
bers, plaintiff testified that the Studebaker people filled the blank spaces 
in both the contract and application for insurance, obtained the policy, 
which they kept with the license card until his last note was paid; that 
the number on his license tag of 1919 was copied from that of the pre- 
vious year by a party who filled out his application; that he never had 
but the one car to which the papers relate, until after it was stolen. he 
was not familiar with car numbers, knew nothing about how it was 
numbered, and had not examined the papers before it was stolen. 


Defendant moved for a directed verdict at the close of plaintiff's 
testimony, on various grounds, particularly emphasizing this discrepancy 
in numbering, as to which it was said in its counsel’s brief: 

“The number identifies the car, and Ford car No. 895489 is a car of 
the 1912 series, which no insurance company would insure in 1918, when 
it was six years old.” 

[1] Undoubtedly a misrepresentation as to the model and age of a 
car is a misrepresentation of a material fact, for the value of a car is 
clearly related to the year of its issue; but in reply to the quoted state- 
ment of defendant’s counsel plaintiff's counsel, asserts in his brief: 

“There is no testimony in the case that the above assertion is true, 
and the fact is that it is not true, and am inquiry at any Ford agency 
will prove that it is not true. This number was borne by cars made in 
the months of September or October, 1915. -A reference to any book 
showing the engine numbers of Ford cars will prove that in 1915 the 


numbers ran from 680,348 to 1028313.” 


Apparently neither party took the trouble to offer evidence as to 
the special significance of the Ford numbering, and unfortunately we 
find the record destitute of testimoly to support or refute the conflicting 
assertions of counsel in the particular noted. Defendant introduced no 
evidence at all, and the testimony of plaintiff himself is substantially all 
the testimony in the case, and to be viewed in its most favorable light 
against directing a verdict for the defense. While ignorance of the 
contents of the warranty in the application he signed for insurance 
would not excuse him, and he throws no light on the claimed discrepancy 
in numbers, he testifies clearly and positively as to the car purchased, in- 
sured, and stolen, that it was a 1915 used Ford touring car bought from 
the Studebaker agency which applied to defendant and had it insured for 
protection of both, and that it was correctly described in the application, 
unless it be the number, it was the only car he had, and the car stolen 
from him as related. 

[2] Defendant's five notices of special defense attached to its plea 
of the general issue relate entirely to plaintiff's failure to make proof 
of loss, inventory, appraisal, etc., within the required time. No notice 
was given of breach of warranty by a wrong number of the car or any 
reliance on a false number by defendant to its damage. If insertion of 
the wrong number in the application as complained of afforded a ground 
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of defense, it was as breach of warranty, for which, under section 4 of 
circuit court rule 23, notice of special defense is required as follows: 


“In a suit upon a policy of insurance, if the defendant shall rely, 
in whole or in part, upon a breach of any of the conditions, agreements, 
representations or warranties of the policy or applicaiion therefor, or 
upon the failure to perform or make good any promise, representation 
or warranty, or upon the failure to furnish any proof of loss, as re- 
quired by the policy, there shall be added to the plea a notice plainly 
indicating the nature of the defense relied upon.” 


Not only was this special defense not pleaded but there was no proof 
offered that the claimed misrepresentation as to number resulted in any 
injury to defendant. 

[3] Apparently the closest question in this case is that of agency, 
the authority of Attorney Ward to make the promises and refusals in 
behalf of the defense, sworn to by plaintiff. If the issue of his agency 
was supported by sufficient facts to carry the question to the jury, the 
special defense of failure to make proof of loss in time and manner pre- 
scribed in the policy falls. .The jury found the agency established by a 
preponderance of evidence. Plaintiff went to Ward as adjuster of de- 
fendant, notified him that the insured car had been stolen, and showed 
him the policy. Plaintiff testifies, and it is not denied, that Ward said, 
“IT will take care of you,” took charge of the matter, examined the 
papers, asked such questions and made such a recerd of the case as he 
saw fit, and then promised they would return the car or pay for it 
within 60 days, but later denied liability of the company and refused 
payment. Such conduct on the part of the company through its author- 
ized agent renders it needless to tender, and waives subsequent proof of 
loss. Joyce on Insurance (2d Ed.) p. 1437; O’Brien v. Ohio Ins. Co., 
52 Mich. 131, 17 N. W. 726; Young v. Farmers’ Ins. Co., 92 Mich. 68, 
52 N. W. 454; Morgan v. Illinois Ins. Co., 130 Mich. 427, 90 N. W. 49. 

[4] Defendant timely objected to all testimony given by plaintiff as 
to Ward’s agency, and later covered the question generally by moving 
to strike out all testimony directed to his authority to act as agent. Up- 
on that contention it is urged that no evidence was produced of Ward's 
authorization by the company to act as its agent, and plaintiff's whole 
case is based on testimony of himself and his attorney as to what Ward 
said. Ward v. Dunnebecke, 184 Mich. 703, 151 N. W. .630, Fisk v. 
Liverpool & London & Globe Ins. Co., 198 Mich. 270, 164 N. W*. 522, 
and other authorities; are cited to the rule that an agency cannot be 
proven by the statements, declarations, or admissions of an alleged 
agent standing alone. That general rule is well settled, and not ques- 
tioned by plaintiff's counsel, who deny the evidence of Ward’s agency 
is limited to his bare statements, and claim the proven facts and circum- 
stances attending Ward’s assumption of authority, when and as he did, 
in performance of the duties of an agent for the company, made a case 
for the jury under the general rule of permissible inferences and pre- 
sumptions in such cases, thus stated in Joyce on Insurance (2d Ed.) p. 
1092 : 

“If a person acts openly and notoricusly in exercising the duties of 
a particular agency, and under such circumstances as imply knowledge 
of the company, the presumption attaches that he has the authority he 
thus claims to possess. * * *” 

The difficulty of showing the agent’s authority by direct and posi- 
tive proof, particularly in the case of corporations which can only act 
through agents, is recognized, and such proof is not imperative. The 
existence and extent of an agency may be inferred from attending facts 
and circumstances, and if there be in proof facts from which an agent’s 
authority can be fairly and reasonably inferred, the question becomes 
one for a jury. That subject is instructively discussed, with citations of 
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many authorities, in 21 Ruling Case Law, p. 820. The trial court very 
fairly submitted the question of Ward’s agency to the jury, based upon 
the facts and circumstances proven, to which he called attention, say- 
ing: 

“All those facts are to be considered by you in connection with the 
other proof, remembering all the time that the company will not be 
bound by the acts of Mr. Ward, unless he was their agent, and that his 
statements that he was the agent would not be sufficient proof of his 
agency.” 

[5] When plaintiff discovered the theft of his car he acted promptly, 
got in touch with Brown, whose name appeared on his policy, and who 
wrote it as plaintiff understood, and notified him of the loss. Brown 
directed him to see Ward, who was the adjuster, on the Eleventh floor 
of the Dime Bank Building. He went to that floor of the building, and 
into an office which had defendant’s name on the door. It cannot be 
doubted that he went to defendant’s office, for the purpose of reporting 
his loss and doing whatever was required of him to collect his insur- 
ance. The first person he met there was Ward, the man Brown had told 
him was the adjuster, who was apparently in charge of the office, an- 
swered his notice and inquiries with assurances he would take care of 
him, and proceeded in an authoritative manner to take charge of the case 
as related. While the statement of neither Brown nor Ward that the 
latter was the company’s adjuster would prove his agency, they were at 
least assuring introductory incidents in connection with the place he 
went in his attempts to notify and do business with the proper agent of 
defendant, which would naturally allay any misgivings and lead him to 
give full faith and credit to what Ward did and said, without further 
investigation as to his authority. 

[6] It would be permissible for the jury to consider, in connection 
with other facts and circumstances shown, that defendant has at least 
indorsed Ward's refusal to pay because of the discrepancy in number, 
that Ward, who is its attorney in the case and an available witness, did 
not take the stand in explanation or denial of what he is shown to have 
said and done while he was in defendant’s office and apparently in charge 
of its business. Under such conditions it is competent for a jury to in- 
fer that he was not sworn as a witness by defendant because his testi- 
mony would-be detrimental to it. Dowagiac Mfg. Co. v. Schneider, 181 
Mich, 538, 148 N. W. 173; Griggs v. Saginaw & Flint Ry. Co., 196 Mich. 
258, 162 N. W. 960. \ 

We conclude from an examination of this record as a whole there 
was sufficient testimony on the question of agency to take the case to 
the jury, and we are not prepared to say, as urged by defendant in its 
motion for a new trial, that the verdict is excessive, or contrary to the 
evidence, as urged in defendant's motion for a new trial. 


We find no reversible error in the case, and the judgment is affirm- 
ed. . aual 





Hesnard vy. Larive. 


_ HESNARD vy. LARIVE er at. (No. 4739.) 
(Supreme Court of South Dakota. Nov. 4, 1921.) 
184 Northwestern Reporter, 972. 


‘3. INSURANCE — MORTGAGEE HELD TO HAVE EQUITABLE 
LIEN ON INSURANCE POLICY, ALTHOUGH MORTGAGE 
CLAUSE NOT ATTACHED. 


Where a mortgage provided that mortgagor should keep the prop- 
erty insured for the mortgagee’s benefit, but no mortgage clause was 
attached to the policy, the mortgagee would still, because of the provi- 
pe in the mortgage, have an equitable lien on the policy and its pro- 
ceeds. 


(For other cases, see Insurance, Dec. Dig. § 580[2].) 


Appeal from Circuit Court, Fall River County; Levi McGee, judge. 

Replevin by Frank P: Hesnard against George E. Larive and anoth- 
er. From a judgment for defendants and a denial of a new trial, plain- 
tiff appeals. Affirmed. 


Martin & Mason, of Deadwood, for appellant. 
Robert C. Hayes and John T. Heffron, both of Deadwood, for re- 
spondents. 
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TOPICAL INDEX 


From July to November, 1921, inclusive. 


I. Control and Regulation in General. 


§ 2. WHAT COSTITUTES INSURANCE. 


Contract for indemnity between subscribers to automobile insurance held 
“insurance contract”; indemnity company doing “insurance business’’ 
held to violate state insurance laws; enforcement of penalty for viola- 
tion of insurance laws held not violation of constitutional provisions. 
State v. N. J. Indemnity Co. (N. J.) -016:6 1.06 0.0 be 619)0 S10 

In general sense, “insurance’”’ is contract, for consideration, to pay sum of 
money upon happenirg of particular event or contingency. Young v. 
Stephenson (Okla.) .. 


§ 3. POWER TO CONTROL AND REGULATE, 


Insurance contracts fall ‘within police power and may be regulated at least 
within reasonable limits. Utah Ass’n of Life nee v. Mountain 
States Life Ins. Co. (Utah) .... 


§ 4. CONSTITUTIONAL AND STATUTORY PROVISIONS,” 


Contract for indemnity between subscribers to automobile insurance held 
“insurance contract’; indemnity company doing “insurance business’”’ 
held to violate state insurance laws; enforcement of penalty for. viola- 
tion of insurance laws held not violation of constitutional provisions. 
State v. N. J. Indemnity Co. (N. J.) ..... ° coccccccces 

Insurance statutes shoud be liberally construed so as to ‘protect the public, 
Utah Ass’n of Life Underwriters v. Mountain States Life Ins, Co. (Utah). 


§ 5. AUTHORITY OR LICENSE TO DO BUSINESS. 


Contract for indemnity between subscribers to automobile insurance held 
“insurance contract”; indemnity company doing “insurance business’’ 
held to violate state insurance laws; enforcement of penalty for viola- 
tion of insurance laws held not violation of constitutional provisions. 
State v. N. J. Indemnity Co. (N. J.) ... rere 

Company guilty of carrying on business in violation of ‘statutes should not 
have license set aside and annulled unconditionally, but will be given 
leave to apply to commissioner for license to transact business in case it 
shall comply with law and conditions imposed by court and commis- 
sioner, Utah Ass’n of Life Underwriters v. Mountain Stata@s Life Ins. 
Co, (Utah) 


§ 8 RESOURCES AND SECURITIES, 


State may reqiure deposit from foreign casualty company doing business 
therein.—Such company voluntarily subjecting itself to state’s laws, 
binds shareholders and creditors.—State’s holding fund deposited as 
against liquidator of foreign corporation not a violation of full faith 
and credit clause.—Right of Texas creditors of withdrawing casualty 
company to its deposit with state treasurer held superior to right of its 
liquidator in another state.—District court may appoint a receiver for 
deposit fund in hands of state treasurer, to disburse it among corpora- 
tion’s creditors. Phillips v. Perue (Tex.) 


§ 10. SUPERVISION BY PUBLIC OFFICERS OR COURTS. 


Writ of certiorari to insurance commissioner not governed by cOmmon-law 
rule.—Complaining party may have action of commissioner reviewed.— 
Court will examine exceeding of authority by commissioner in granting 
or renewing license to carry on business of insurance—relationship of 
company with other corporations is within commissioner’s jurisdiction. 
Utah Ass’n of Life Underwriters v. Mountain States Life Ins. Co. (Utah. 


§ 11. CONDUCT OF BUSINESS. 


Unlawful agreement must be averred in prosecution of companies for viola- 
tion of Anti-Trust Law—company does not violate such law by adopting 
rate fixed by other companies—denial of agreement to fix rates held suf- 
ficient. Miller, Dist. Atty., v. Fidelity Union Fire Ins, Co, (Miss.) 

Sale of life imsurance, together with stock, which was to be paid for by 
dividends due on policy held contrary to statute though it was claimed 
that sale of stock was not inducement to insurance.—Sale of stock with 
policies need not be sole, or even controlling, element inducing pur- 
chaser to buy insurance to come under prohibition of statute. Utah Ass’n 
of Life Underwriters v. Mountain States Life Ins, Co, (Utah)..... 
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§ 12. REGULATION OF AGENTS AND BROKERS. 

Statute providing revocation of license without notice and hearing denies 
due process. Kiley v. Wright, Ins. Com’r (Ga.)......ccccscceceecncecce 

$ 13. LLOYD’S ASSOCIATIONS. 

Association of underwriters issuing policies was such association as is au- 
thorized to be sued in name of association under statutes. Merchants’ 
& Manufacturers’ Lloyd’s Ins. Exch, v. Southern Trading Co, (Tex.).... 

§ 18%. STATE INSURANCE. 

Insurance under State Hail Insurance Law held not to apply automatically. 


—Risk held not covered under act. Bossen v. Olsness, Ins. Com’r (N.D.) : 


§ 81. OFFENSES BY PERSONS DEALING WITH INSURERS, 


Evidence that removal by insured of addition to building was pursuant to 
agreement with insurers’ agents admissible in prosecution for making 
proofs of loss without advising insurer as to removal. State v. Egan 
CTD ide wens 88 ci des cwwdada tend eeebieens cette eCen abe ee beste wage eMaS 


II. Insurance Companies. 


(A) STOCK COMPANIES. 


§ 35, OFFICERS. : 


Company which received no benefit from sale of new stock on its president’s 
representations, was not liable. In re Casualty Co. of America. Appeal 
Of Badgley (N. Vi) .cccccccccccccccccccccccvccccvccccsecscesescescesece 


§ 36. FRANCHISES AND POWERS. 


Fact that building was equipped to heat another building does not make its 
acquisition ultra vires where company was authorized by statute to ac- 
quire and own one building site and office building for its use, and for 
lease and rental.——Authority to acquire building implies authority to dis- 
pose of surplus heat.—Long-term contract for disposition of surplus heat 
held within power to acquire building. Farmers’ Life Ins, Co. v. Foster 
Building & Realty Co. Jones v, Famers’ Life Ins, Co. Farmers’ Life 
Ina.. Co, v,. Foster Bldg. & Realty Co. €U. Bide k. cvcccvdccccccsevcavsaecss 


§ 41. INSOLVENCY AND DISSOLUTION, 


§ °42. INSOLVENCY AND ITS EFFECTS IN GENERAL. 


Other statutes held incorporated by reference in Act. Evans v. Illinois 
Surety COL. CTL) .cavcecsnccvdcevvccddetptees ctepeceseressvesecctnucsnas 


§ 43. RIGHTS OF POLICY HOLDERS ON INSOLVENCY. 


Where there was subsequent breach, obligation of surety company on bond 
held not canceled by appointment of receiver. Evans vy. Illinois Surety 











GOs CA) So viadainecee avaseewaceces oC e cece enencesesenesecedore veesecs 
Principal can recover from surety’s receivers cost of new surety bond only. 

Barber Asphek Paving. Co. Vi POG CHG) .cccccecescvccevtcdccsvduacvene 
§ 44, REMEDIES ANP PROCEEDINGS ON INSOLVENCY. 


Judgment entered in another state against insolvent surety company was not 
invalid, because secured after order liquidating company had been en- 
tered, where action in which judgment was secured was commenced 
long before order of liquidation was entered, and judgment was entered 
prior to order of dissolution of company.—Judgment against insolvent 
surety company held not invalid. In re Empire State Surety Co. Claim 
OCU. Bi GR Wed ccc vtivnvecvvcteccscecnncésvantveas sveatnsetcdesueesene 


§ 49, PROCEEDINGS TO ENFORCE DISSOLUTION. 


Existence of company held to have terminated two years after injunction 
against continuing business—such injunction held ‘final decree’ and not 
“interlocutory decree” proviso against relief from liability held not to 
authorize judgment against such company. Ewen v. American Fidel- 
WS OG. CU RY cence us Pucawen tadanis OURA sce aucwetmeede de aewe cae 





MII, Insurance Agents and Brokers. 


(A) AGENCY FOR INSURER, 


§ 74, APPOINTMENT OR EMPLOYMENT OF AGENT. 
Authority of agent cannot be proved by evidence that company held him 
out as its agent. Salquist v. Oregon Fire Relief Ass’n (Ore.).........+ 
§ 83. LIABILITIES OF AGENTS AND THEIR SURETIES, 
(1). In general, 


Manager of insurance companies held entitled to recover from agent's 
surety on account of default in payment of money required by bond— 
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and is not required to prove he had paid companies on agent’s default 
as condition of recovery. Chapman v. Gross R, Scruggs & Co, (Tex.)... 
Evidence held insufficient to authorize submission of case to jury. Agricul- 
Paras Sen. SOM. 0, MOE "OEE. DD vo ccckvioccbnebedeccddicciunceecbad 


§ 84. COMPENSATION OF AGENT. 
(4). Commissions on renewals. 

Insurer’s agreement with agent providing for continuous renewal commis- 
sions upon policies thereafter written, without any limitation with ref- 
erence to agent’s voluntarily ending his service or any other limitation, 
held not to supplant prior agreement providing for continuance to re- 
newals so long as agent did not voluntarily sever his connections with 
company. Hartford Life Ins, Co, v, Patterson (Tex.).... 


§ 86. EXTENT AND EXERCISE OF POWERS OF AGENTS. 


§ 92. EVIDENCE AS TO AUTHORITY. 

Evidence held not to show that person claimed to have acted for insurer in 
making parol contract was insurer’s agent. Grove Lodge, I. O. O. F., 
v, Fidelity-Phenix Ins. Co. (Ky.)...... 


§ 93. UNAUTHORIZED AND WRONGFUL ACTS OF AGENT, 

Complaint for slander against corporation based on contractual relation held 
insufficient in substance, Nat'l Life Ins. Co. v. Abernathy (Ala.) 

Casualty company held liable for its agent’s acts in securing discharge of 
employee of another. U. S. Fidelity & Guaranty Co v, Millonas (Ala.).. 


§ 95. NOTICE TO AGENT. 

Notice to general agent having authority to solicit insurance, to make out 
and forward applications, to deliver policies when returned, and to collect 
and transmit .premiums, will operate as notice to company. Echols v. 
wees CARO TOR CO, OF WN, FT. CNSR.) so oa'v ces 6000 cevcebesseresdensccvdesens 


$ 114. NECESSITY IN GENERAI 

One may take out policy on own life and make it payable to whomsoever he 
sees fit, without regard to insurable interest of beneficia 
curity Life Ins. & Trust Co. v. Brown (Pa.).... os 


IV. Insurable Interest. 
§ 115, WHAT CONSTITUTES INTEREST IN PROPERTY. 
(4). Landlord and tenant 

Statutory provision that title to crops is vested in landlord until rents are 

paid does not divest tenant of insurable interest. Batts v, Sullivan 
(N. : 

(6). Vendor and purchaser. 

Buyer of automobile under conditional sale contract had insurable interest 

in automobile.. Baker v, Northern Assurance Co. (Mich.) eunevedas 
(7). Interest of husband in wife’s property. 

Where barn was insured in name of plaintiff husband, but owned by wife, 
allegation of husband’s possession without any showing of right of pos- 
session and use of barn does not show an insurable interest in him.— 
Tenant’s insurable interest in barn is to value of leasehold therein only. 
Royal Exch. Assur. of London, Eng., v. Almon (Ala.) 

(8). Subjects of marine insurance. 

Charterer, having agreed to indemnify owner against loss on failure to re- 
turn ship, had insurable interest to full value of ship. Goshi Kaisha 
Yamamoto Sohonten v, France & Canada Steamship Co., Ltd, (N\ Y.)... 


§ 116. WHAT CONSTITUTES INTEREST IN HUMAN LIFE OR HEALTH. 
Uacle has no insuarble interest, by virtue of relationship, in life of nephew. 
United Security Life Ins. & Trust Co, v. Brown (Pa.).... 


(1). In general. 

Beneficiary has insurable interest in life of business manager only when suc- 
cess of business is dependent on latter. United Security Life Ins. & Trust 
Co v, Brown (Pa.) e . 

Insurable interest in life of another is such intere 
of party obtaining insurance such as will justify reasonable expectation 
or advantage or benefit from continuance of his life; natural affection 
in cases of blood ties being sufficient.—Son-in-law had no insurable in- 
terest in life of father-in-law, and benefit certificates obtained by son-in- 
law were mere wager policies and void. Home Mut. Ben, Assn v, Kel- 


ler (Ark.) ...--- 


Persons engaged to b 
Harden v. Harden (Ky.) crevces anticon cates 
Partner has insurable interest in life of other partners; joint policy held 


valid, Fieming v. Fleming (Iowa.) . én eter 
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(2). Parent and child. 


Beneficiary has insurable interest in son but not in stepson, unless he was 
creditor or dependent upon or responsible for his support. United Se- 
curity Life Ins. & Trust Co. v. Brown (P8.) ....ccccccecccccsessses vewe 


§ 117, ESTOPPEL TO DENY INTEREST. 
Insured held estopped to deny insurable interest. United Security Life & 
DIRS. CO;. Vr TOM CPA) oo i cevcctes Sbavecetqulgeeins ccabicuusetuabeat 


§ 118. INSURANCE WITHOUT INTEREST. 


§ 119. WAGERING POLICIES IN GENERAL, 

Policy without insurable interest is wagering contract and cannot be en- 
forced.—Where policy is issued for use of one having no insurable in- 
terest, speculative purpose is presumed irrespective of motive or inten- 
tion of parties, United Security Life Ins. & Trust Co. v. Brown (Pa.).. 





Vv. The Contract in General. 


(A) NATURE, REQUISITES, AND VALIDITY, 


§ 125. WHAT LAW GOVERNS. 
(2). Place of contract. 
Policy, delivered in state where insured resided, became contract of that 
state, governed by its laws. Langley v, Prudential Ins, Co, of America 
(UW. Gi) cet vicsccccecovssenves sesaccess vevdeevhendues Cece seccceesessose ° 


§ 126. SUBJECTS OF INSURANCE. 

Almost any contingency or unknown event which may damnify person having 
insurable interest or create liability against him, may be insured 
against: whatever has appreciable pecuniary value and is subject to loss 
or deterioration may properly constitute subject-matter of insurance. 
Young v.’ Stephenson (Okla.) .....sscecsesees wstesous obpe ne nécs ceui's vee 


§ 130. APPLICATION OR OFFER AND ACCEPTANCE. 
(2). Necessity of acceptance and approval, 


Application for insurance was mere request and was not binding until ac- 

cepted, . Banks v. Clover Leaf Casualty Co. (Mo.)....... coeccoes éeoccee 
(4). Effect of delay. 

Delay in acting upon application, which, when acted upon would be reject- 

ed, does not fix Hability upon company from its date. Indiana Nat, Life 

Tue. Ca Vi BlaRmee CV) oc ence cvesietee vecvedccutecewcnewehicvesteveaar 


§ 131. VALIDITY OF ORAL CONTRACTS. 
(1). In general. 

Policy must be in writing under statute. Salquist v. Oregon Fire Relief 
ROP G (QOD. oc on 05.0'4'h 6 chee bpweedictusevesectwénpcederadiandeereses vane 

Contract may be made by parol, and where minds of parties for valuable con- 
sideration have met on all terms of the contract, it is complete and en- 
forceable, though it was intended by parties to be evidenced by policy 
which, because of some fortuity, was not delivered before death of in- 
sured. Jenkins v, International Life Ins. Co. (APrK.)..+..e..eeceeeeenene 


(2). Authority of agent. 
Alleged oral contract of insurance made by defendant insurer’s soliciting 
agent, which defendant insurer did not authorize, cannot be imputed to 
it. Banks v, Clover Leaf Casualty Co, (MO0.) ....s.seeeees eepece tases ° 


§ 133. FORM AND REQUISITES OF POLICY. 
(1). In general. 

Policy provision that, if insured die within six months, only one-half of 
amount will be paid, contravenes statute prohibiting settlement for less 
than face of policy. American Nat, Ins. Co. v. Dixon (Tex.).......++0+ 

Insurers are bound by modifications of contract voluntarily made less to 
their advantage than authorized, American Nat. Ins. Co. v, Tabor (Tex.) 

Attached rider held included within “face of policy’. Julius v. Metropolitan 
Eafe Ihe.” CG,” CEL) sis ick ubtedevesstookvcdscesivesst¢eseebeneCuanveewaes 


§ 134. PAPERS ACCOMPANYING POLICY, 

(2). Necessity of attaching copy of application. 

Questions asked employer and his answers held not within provision of stat- 
ute requiring copy of application to accompany policy; application hav- 
ing been made by employee.—Representations by employer seeking to 
bond employee must be attached to policy. Southwestern Surety Ins. Co. 
V. Hilco Of) MI (Tex.)....ccccscccccseccoscses ec cdccetctceeve eecccvees 


45 


629 


597 


22 


80 


366 


597 


*190 


195 
642 


147 





Insurance Law Journal, Vol. 58. 


§ 136. DELIVERY AND ACCEPTANCE OF POLICY. 


(1), Necessity of delivery. 


In absence of agreement to contrary, acceptance of application for insurance, 
when communicated to insured, consummates contract, without actual 
delivery of policy. Mutual Life Ins, Co. of N, Y. v. Shoemake (Miss.).. 

Requirements as to delivery of policy and waiver of delivery stated; recitals 
held not to create presumption first premium had been paid, Folds v. 
N. Y. Life Ins. Co. i 


(2). Sufficiency and effect of delivery. 


Delivery of policy by agent in violation of instructions to secure medical 
certificate held act of insurer and policy is valid in hands of insured or 
his beneficiary though no health certificate was furnished the agent or 
the company. Mutual Life Ins. Co. of N, Y, v. Vaughan (Miss.)........ 

Insurer’s liability depends on good health in fact where agent delivers policy 
without medical certificate; violation of rule by agent requiring medical 
certificate held not to invalidate policy where such rule was not brought 
3 knowledge of insured. Mutual Life Ins. Co. of N. Y. v. Vaughan 
(Mies. ) 

Manual delivery of policy is unnecessary where there has been acceptance 
of application and policy has been issued and mailed to assured or to 
agent of company for unconditional delivery. Denton v. Kansas City Life 
Ins. Co, (Tex.) 

Under circumstances stated, held that parties contemplated. that acceptance 
of application was to be sent by mail. — Application is accepted when 
policy is deposited in mail. State Ins. Co. v. Lock (Iowa) 

Policy held to become effective upon acceptance of unsigned application and 
delivery of policy.—-Facts held to show delivery of policy. Prindle v, Fi- 
delity & Casualty Co. of New York (Mo.) ote 

Requirements as to delivery of policy and waiver of delivery stated; recitals 
held not to-create presumption first premium had been paid. Folds v. 
N. Y. Life Ins. Co. (Ga.) 


(3). Conditional delivery or acceptance, 


Insurer held entitled to set up as defense noncompliance by plaintiff with 
condition precedent. Park & Pollard Co. v. Indust, Fire Ins. Co. (N. Y.) 


(4). Effect of condition as to delivery while insured is in 
good health. 

-natrer’s liability depends on good health in fact where agent delivers policy 
without medical certificate; violation of rule by agent requiring ‘medical 
certificate held not to invalidate policy where such rule was not brought 
to knowledge of insured. Mutual Life Ins. Co. of N. Y. v, Vaughan 
(Miss. ) 

Policy never became obligation of insurer on account of insured’s "affliction 
with disease.—Provision of policy that it shall not take effect unless in- 
sured is in good health at, time of issuance is not veers by statute. 
Federal Life Ins, Co. v. Wright (Tex.) aa 

Stipulations that policy is null and void unless delivered to insured or bene- 
ficiary during his lifetime and while in good health are valid and bind- 
ing and conditions precedent to liability of insurer.—Policy delivery not 
unconditional where agent directed to ascertain applicant’s health be- 
fore delivery.—Where application provided that policy should be void un- 
less delivered to applicant while in good health, there was no uncondi- 
tional acceptance of risk.—Implied delivery by placing policy in mails 
addressed to company’s agent held not binding where insurer had no 
knowledge of subsequent illness of insured.—Applicant who contracted 
influenza on day before policy was placed in mails was not in “good 
health” within policy condition of delivery during applicant’s good health. 
Denton v. Kansas City Life Ins, Co. 

Life policy not effective where insured was not in “good. health” when de- 
livered New York Life Ins. Co. v. Wertheimer (Ohio) . 

In absence of agreement to contrary, acceptance of application for insurance, 
when communicated to insured, consummates contract, without actual 
delivery of policy. Mutual Life Ins, Co. of N, Y. v. Shoemake (Miss.).. 

Parties may agree, as condition precedent to complete and enforceable con- 
tract of insurance, not only that there shall be a delivery of policy, but 
also delivery while insured is in good health. Jenkins v, Internatinoal 
Life Ins. Co. (Ark.) ‘ 

Delivery of policy to agent for delivery to ‘insured held not delivery where 
agent refuses to deliver to insured while sick. Mutual Life Ins. Co. of 
N. Y. v, Shoemake (Miss.) .........+.. soece 

Requirements as to delivery of policy and waiver of delivery stated; recitals 
held not to create presumption first premium had been paid, Folds v. 
N. Y. Life Ins. Co. (Ga.).. 


(6). Acceptance and effect thereof. 


Three months’ delay in returning policy for false representations held an 
acceptance. Carrigan v, Nichols (Ark.) ...... 


(12) 
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Failure of application to contain all conditions in policy does not make ac- 
ceptance of policy by insured necessary. Prindle v. Fidelity & Casualty 
Co, of N. Y. (Mo.) 


§ 137. PAYMENT OF PREMIUM OR DUES. 
(2). Necessity of payment during continued good health or life- 
time of insured, 


Obligations of policy began only after delivery on recovery of insured from 

illness. Chestnut v. Security Mut, Life Ins. Co. eee 
(4), Payment by note or check. 

Agent held without authority to take ‘“‘note” in lieu of “cash” as payment 
essential to render contract effective from approval of application.— 
Where agent has authority to solicit applications for insurance and to 
conduct negotiations on part of company in closing up insurance contract, 
he may accept notes, or cash, or both, in payment of premiums, unless 
his authority is limited as to time and mode of payment.—Application 
and premiums receipt held to provide two methods of paying premium 
and effectuating contract. Jenkins v. International Life Ins. Co, (Ark.) 


§ 138. VALIDITY IN GENERAL. 
(I). In general. 


Endowment policy with collection of premiums secured by mortgage is not 
objectionable if insurable interest appears. United Security Life Ins. & 
Trust Co of Pa. v. Brown (Pa.) 

Fraud vitiates all contracts, including insurance policy. Ramsay v. Old Col- 
ony Life. Ins. Co, (TN.) ...ccees beeaeye ‘saad 

Partner has insurable interest in life ‘of other partners; joint policy held 
valid. Fleming v. Fleming (Iowa.) 

(2). Discrimination between insurants, 


Policy issued at premium rate for age less than that of insured violates 
prohibition against discrimination but may be enforced by — 
American Nat. Ins. Co. v, Tabor (Tex.) en ceecccccecseceecccse 

Excessive premium charged constituted “discrimination” against | insured. 
Fogg v. Morris Plan Ins. Soc. (N. 


§ 141. ESTOPPEL OR WAIVER AS TO DEFECTS OR OBJECTIONS, 
(2). Payment of first premium. 


Provisions in contract to effect that policy does not become binding con- 
tract until first premium is paid and that no agent of company has 
power on behalf of company to modify contract or extend time of paying 
premium, are for benefit of company and may be waived by it.—Giv- 
ing note held payment of first premium as between insured and insurer. 
—Agreement by agent to extend time of paying premium will be re- 
garded as waiver by company of conditions respecting time of paying 
premium, and limitations of power of agents to extend time of such 
payment. Echols v. Mutual Life Ins. Co. of N. Y, (Neb.) 

Insurer, by unconditional delivery and giving credit for premium, waives 
policy provision against liabilty before actual payment. Goodbar v. West- 
ern & Southern Life Ins, Co, (W. Va.) 


(3). —- By acknowledgment of receipt of premium. 
Acknowledgment of receipt of premium in policy held conclusive against 
insurer in favor of beneficiary so far as liability depends upon payment 
of premium, but does not prevent company from holding insurer liable 
for payment of premium, Mut. Life Ins, Co. of N. Y. v. Vaughan (Miss.) 
Requirements as to delivery of policy and waiver of delivery stated; recitals 


held not to create presumption first premium had been paid. Folds v. 
N, Y. Life Ins. Co. (Ga.) 


? 143. REFORMATION. 
(3). Fraud and mistake in general. 


Mutual insurance company is bound by rules of equity and principles of law 
applicable to other corporations and individuals as to correcting mutual 
mistake in policy, Central Granaries Co. v. Neb. Lumbermen’s Mut. 
Ins. Ass’n, Lincoln, Neb. (Neb.) 

(4). As to property or interest covered. 


%o reform policy for mistake, mistake must be mutual. 
OF: Ce SHEP peidicces 


(8). Right to reformation. 


Mutual correction of unexpired fire policy to cover future loss does not pre- 
vent insured from seeking correction of original draft to cover past loss 
covered by contract actually made but not correctly reduced to writing. 
Central Granaries Co. v. Neb. Lumbermen’s Mut, Ins. Ass’n, Lincoln, 
OR, CNGR) scceces 
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§ 144. MODIFICATION. 
(1). In general. 


Court will not make forfeiture provision where policy does not; insurer can- 
not afterwards impose new conditions creating forfeiture without con- 
sent of assured, and without new consideration. Hagelin v. Common- 
SO. ee SO GK RD So bc vce pees nb de veered s Kbaeh 0 6 kd Cd Ona cence 


§ 145. RENEWAL. 
(1). In general. 


Renewal receipt not void because not incorporating provisions of statute; 
receipt construable as if provisions were incorporated.—Accident policy 
renewed subject to condition that provision as to limitation of time for 
suit extended. Hoyt v. Mass, Bonding & Ins, Co. (N. H.).......seeeeee 

Retention by insurer of premium held not to estop it from denying that 
there was no renewal contract, Wright v. Great Eastern Casualty Co. 
(Mo.) 

Where company, through agent, agreed. with insured to renew policy on ex- 
piration thereof but neglected to do so and loss occurred, held, insurance 
company was liable for amount of loss as though policy had been issued. 
Austin Fire Ins. Co. v. Adams-Childers Co, (Tex.) 

Insuer held not liable on its fourth policy on goods where its agent was not 
advised that they had been removed to place aes are rate. 
Nat’l Liberty Ins..Co. v. Kelly (Tex.). . 


(2). Powers of agents. 


No person, unless duly authorized in writing, shall be deemed agent of com- 
pany.—Answer inadvertently admitting agency is not “appointment in 
writing’’.—Agent to solicit has no authority to bind company, especially 
where policy which insured claimed agent renewed stipulated that lia- 
bility should not commence until application was _— by home 
office. Salquist v. Oregon Fire Relief Ass'n (Ore.) ° 

Where company notified its agent that it would not renew ‘policy. ‘of kind 
held by insured and agent who collected renewal premium sent applica- 
tion for new policy with premium, held that under circumstances in- 
surer was not chargeable with knowledge of agent that insured! deemed 
he was merely obtaining renewal of policy. Wright v. Great Eastern 
Casualty Co. (Mo.) 


(3). Payment of premium, 


Default in payment of note given for premium held to work forfeiture. N 
vak v. La Fayette Life Ins, Co., La Fayette, Ind. (Neb.) 


(B) CONSTRUCTION AND OPERATION, 


§ 146. APPLICATION OF GENERAL RULES OF CONSTRUCTION, 
(1). In general. 


Construction of ambiguous provision adopted by parties when loan was made 
will be accepted by courts Langley v. Prudential Ins. Co, of America 
(Uv. 8.) oeéese 

All portions of policy, must be harmonized and given effect. Co. 
v. Sacramento-Stockton S, S. Co, (U. &.).. 

Inconsistent accident policy provision will be ignored. 
demnity Co. 

(2). Language of policy. 

Where not inconsistent with other parts of the contract nor incompatible 
with the surrounding facts and circumstances, policy contract will be so 
construed as to give effect to every word used therein. Henry Clay Fire 
Ins. Co. v, Crider (Ky.) 

Terms written in policy, unless waived either by ‘parties themselves or some- 
one authorized to make such waiver, must be enforced as written. Han- 
over Fire Ins, Co. v. Dallavo (U. S.) 


(3). Liberal or strict construction, 


Contract will be construed in favor of insured and courts will not forfeit pol- 
icy except where clear right of forfeiture is shown, or v. Ameri- 
ean Ins. Co. (Til) 0 

Policies wil! be liberally construed. 7Etna Life Ins. Co, vy. McCullagh (Ky.) 

Provisions of forfeiture will be construed with strictness, and clear and un- 
ambiguous language and acts plainly within such language are neces- 
sary before forfeiture is enforced. Philadelphia Underwriters’ Agency 
of Fire Ass’n of Philadelphia v. Moore (Tex.) e 

Court will not make forfeiture provision where policy does ‘not; insurer can- 
not afterwards impose new conditions creating forfeiture without con- 
sent of assured, and without new consideration, Hagelin v, Common- 
wealth Life Ins, Co. (Neb.) cesoseosen 

Policies will be construed strictly against insurer. Stebbins v. ‘Westchester 
Fire Ins. Co. (Wash.) nes eeease 
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Courts cannot do otherwise than to enforce contract plainly providing for 
forfeiture when no statutory law intervenes to prohibit it. Elms v. 
Mut. Benefit Life Ins. Co, (Mo.). 

Policy will be construed most strongly ‘against insurer. O’Boyle v. American 
Equitable Assur. Co, (N. Y.) 

Ambiguous provisions will be construed in favor of insured, but, before rule 
can be applied, ambiguity must be located.—Where provisions are plain, 
court can indulge in no forced construction to cast a liability on insurer 
which it has not assumed. Bothmann v. Met. Life Ins. Co. (Mo.) 

Policy should be construed most stongly against company. A®tna Ins. Co. v. 
ambiguity, policy should be construed most favorably to insured. O’Mal-. 
ley v, John Hancock Mut, Life Ins, Co. of Boston, Mass, (Mo.) 

Policy is to be construed liberally in favor of insured. Green River Distil- 
ling Co. v. Massachusetts Bonding & Ins. Co. 

Policy should be costrued most strongly against company. 
Sacramento-Stockton S. S. Co. 

Liability insurer is not favorite of law—narrow or technical construction not 
permissible to defeat liability insyrance. Ford Hospital v, Fidelity & 
Casualty Co. (Neb.) 

Ambiguities in policy should be resolved in favor of assured. 

Fire Ins, Soc. v. Rayor (Colo.) 

Construction against forfeiture favored if terms of instrument will fairly and 
justly permit it. Rathbun v. Globe Indemnity Co. 

Policies should be construed liberally in favor of insured. 

Standard Acc. Ins, Co. (Utah.) 

Ambiguous policy must be construed most favorably to insured. 

Indiana Nat. Life Ins. Co, (Ind.) 


§ 147 WHAT LAW GOVERNS. 
(4), Effect of provisions of policy on application. 


Policy may incorporate law of foreign state—may stipulate that it be gov- 
erned by foreign law—stipulation making marine policy subject to Eng- 
lish law not contrary to public policy. Boole v. Union Marine Ins. Co. 


§ 150, MATTER ON MARGIN OF A SLIP ATTACHED TO POLICY. 


Unless rider on policy is irreconcilable with printed clause, such clause must 
stand; but, if it is inconsistent and irreconcilable, rider will control.— 
Undeleted portions of policy remain in force unless rider was irrecon- 
cilable with them.—Provision as to insurance against perils of sea held 
not abrogated by rider. A®tna Ins. Co, v. Sacramento-Stockton S, 8S. Co. 


§ 151. CONSTRUING TOGETHER POLICY AND ACCOMPANYING PA- 
PERS, ; 


(1). In general 


Where application provided that if premium was paid with application, such 
payment was made subject to conditions in attached receipt providing 
that no conditions or agreements other than those printed therein and 
in application should be binding, receipt must be construed with and as 
part of application.—Undelivered policy held to be considered in con- 
struing application and premium receipt as to time of taking effect of 
contract. Jenkins v, International Life Ins. Co. (Ark.)............e0005 


§ 152. CONSTRUING STATUTES AND CHARTER, BY-LAWS, OR RULES 
OF INSURER AS PART OF POLICY. 
(3). Statutes and ordinances, 
Statute prescribing scope and effect of contracts and duties and obligations 
of paties is as much part of contracts as though incorporated into them, 


and such contracts are not affected by its repeal. Hanover Fire Ins. Co. 
v. Dallavo (U. 8.) 

Statutory provision of standard policy as to insured’s complying with re- 
quirements constitutes a statutory and not a contractual limitation. 
George v..Conn, Fire Ins. Co. of Hartford, Conn, (Okla.) 


§ 161, PROPERTY COVERED BY INSURANCE AGAINST FIRE OR 
OTHER CAUSE OF LOSS. 


$ 162. IN GENERAL. 
Goods specifically named in coverage clause cannot be excluded by general 
prior exception. Olson v. Great Eastern Cas, Co. (Minn.) 
§ 163. —— DESCRIPTION OF PROPERTY. 
(2). Additions and new structures, 


Silo located 2 feet frozn barn and connected therewith is “addition” within 
meaning of clause in tornado policy. Henry Clay Fire Ins. Co. v. Crider 
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§ 165. —— DESCRIPTION OF LOCATION, 


Policy held to cover lumber on described premises, whether piled in the 
open or under cover. Newport Mining Co, v. Fireman’s Ins. Co. (Wis.) 


§ 175. COMMENCEMENT OF RISK, 

Antedating transfer of policy to different subject held not to create liability 
for previous loss. Downs v. Georgia Casualty Co. (N. J.) esee 

Insurer held not liable under schedule of payments, where insured died be- 
fore expiration of first year after issuance of policy. Lane v. National 
Indust, Ins. Co, (Kan.) 

Where plaintiff’s injury sued for occurred one day before policy was effective, 
there was no liability on defendant’s insurer’s part shown. Banks v. 
Clover Leaf Casualty Co. (Mo.) 


§ 179. ENTIRE OR SEVERABLE CONTRACT. 


Policy covering separate classes of property, each insured for specific amount, 
is divisible. George v. Connecticut Fire Ins, Co, (Okla.) 
. 
§ 179%. LOAN ON POLICIES, 


Other policies held admissible on construction of loan agreement on policy. 
Hubbard v. Equitable Life Assur. Soc, of U. S. (W. Va.).....cceeseees 


VI. Premiums, Dues, and Assessments. 


§- 182. PERSONS LIABLE FOR PREMIUMS, 

Policy issued to two corporations held not to create joint and several liabil- 
ity for premiums. In re John B. Rose Co. In re Rose Brick Co. Appeal 
of Travelers’ Ins, Co, 3 


§ 186. PAYMENT OF PREMIUMS. 
(2). Time of payment, / 

Tender of quarterly premium on specified date held timely and insurer was 
without warrant of law in declaring the policy forfeited. Chestnut v. 
Security Mut, Life Ins. Co. (Mo.) 

(3). Payment to agent or broker. 


In action on assessment policy defended on ground that insured did not pay 
assessment falling due before his death, refusal of instruction submit- 
ting issue whether payment was made to bank authorized to raceive pay- 
ment of assessment held erroneous under evidence. Rasch v, Bankers’ 
Life Co. of Des Moines (Mo.) 


§ 187. NOTES FOR PREMIUMS. 
(1). In general. 
“Blue notes” for premiums continuing policy until due are valid. Robnett 
v. Cotton States Life Ins, Co. (Ark.) 
(2). Fraud or misrepresentation. 


Where insured retained policy and made no effort to return it until note 
given in payment of first premium had matured and policy lapsed, he 
could not defeat action by showing false representation, Wilcox v. Walker 


Want or failure of consideration, 


Physician liable on note given insurance agents for policy premium on 
agreement he might pay it from his fees from medical examinations. 
Dobbs v. Johnson (Tex.) 


§ 195, LEVY AND COLLECTION OF ASSESSMENT 
(1). In general. 


Provision of policy for forfeiture for nonpayment of assessment is not ef- 
fectual where there is no levy of assessment in accordance with by- 
laws but only finding of facts by company’s officers on which to make 
levy. Stubbins v. State Farmers’ Mut. Ins, Co, ee 


§ 197. ENFORCEMENT OF ASSESSMENT. 
(3), Pleading. 


Materiality of variance between petition and proof must be shown by affi- 
davit in trial court. Stubbins v. State Farmers’ Mut. Ins. Co. (Mo.)... 


§ 198, REFUNDING OR RECOVERY OF PREMIUMS OR ASSESSMENTS 
PAID. 
(5). Avoidance or forfeiture of policy. 


Where insured was over insurable age, and misstatement of age was not 
made through willful purpose to deceive, premiums may be recovered. 
DeLoach v. Ozark Mut. Life Ass’n (Ark.) 


(16) 
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VII. Assignment or Other Transfer of Policy. 


§ 216. FRAUD IN PROCURING TRANSFER. 


Evidence held to show that decedent either obtained assignment by fraud, not 
intending at time to protect plaintiff; or, having obtained policy with 
best of intentions afterwards converted same to his own use.—Plaintiff 
held not entitled to recover interest on value of policy assigned in ac- 
tion to set aside assignment for fraud. Lewery v. Simpson (N. Y.).... 
controversy between widow and bank, held that circumstances and situa- 
tion of bank officers and widow constituted relation of trust and confi- 
dence which imposed upon bank and its representatives the duty to deal 
with widow with utmost frankness, and cast upon bank burden of show- 
ing that undue advantage was not taken of witow. Marsh v. Elba 
Bank & Trust Co. (Alat) 


217, NOTICE TO INSURER. 

direction of will is to be construed an assignment within provision requir- 
ing written notice of assignment to be given to company as soon as 
practicable, that requirement was met by written notice given shortly 


after death of insured. Met, Life Ins. Co. v. Fidelity Nat. Bank & 
Trust Co, 


VIII. Cancellation, Surrender, Abandonment, or Rescission of Policy. 


§ 226. REVOCABILITY OF CONTRACT IN GENERAL, 
Right to effect cancellation of policy without consent must be provided in 
statute or contract. Artificial Ice Co. v. Reciprocal Exchange (Iowa.).. 673 


§ 229. NOTICE TO CANCEL, 
(1). Necessity of notice. 


Insured may waive provision for five days’ notice of cancellation. Artificial 
Ice Co, v. Reciprocal Mxchange (lowa.) 


(2). Sufficiency of notice in general, 


Threat to cancel did not constitute notice of cancellation.—Notice of can- 
cellation of policy was insufficient.—Notice of cancellation must provide 
for repayment of unearned premiums. Artificial Ice Co, v. Reciprocal 
Exchange (Iow:.) 


& 232, ACTS CONSTITUTING CANCELLATION, 

Where agent promised to cancel but neglected to do so before fire there was 
no cancellation. Clark v. Fidelity-Phenix Fire Ins. Co. \ 

Letter held not to constitute request or demand for cancellation of policy. 
Van Scoy wv. Nat’l Fire Ins. Co, of Hartford, Conn. (Iowa.) 


§ 235. EVIDENCE OF CANCELLATION, 

Letter written by insured held admissible in suit against him for premium 
on policy. McNamee v. Zimmett (N, Y.)........ oe e66e 

Burden of establishing effective cancellation before loss is upon insurer.— 
Evidence held not to show that plaintiff consented to cancellation of 
policy without observance of condition therein that it could only be can- 
celed on five days’ notice. Artificial Ice Co, v. Reciprocal Exchange 
(Ilowa,) 

Evidence held not to warrant finding that policy was canceled. 
v. Nat’l Fire Ins, Co, of Hartford, Conn. (Iowa.) 


§ 242, EVIDENCE OF SURRENDER. 


Evidence held to sustain finding that insurance policy which never left pos- 
session of company’s agent never became effective and that there was 
consent to its surrender. Maryland v, L, R. Christenson Co. (Minn.).... 207 


1X. Avoidance of Policy for Misrepresentation, Fraud, or Breach of 
Warranty or Condition. 
(A) GROUNDS IN GENERAL, 
§ 250. STATUTORY PROVISIONS. 
(1). In general. 


Where defense of misrepresentation of health was interposed, evidence as 
to whether such representations were made in good or bad faith was in- 
competent. Burgess v. Pan-American Life Ins, Co, 


§ 252, REPRESENTATIONS. 
§ 253. IN GENERAL, 


Right to recover for loss of insured property is not defeated by misrepresen- 
tations in application if they did not contribute to loss or deceive insurer 


to its injury. Central Granaries Co. v, Nebraska Lambermanio Mut. 
Ins. Ass’n, Lincoln, Neb, (Neb.) 





ON RLS SPSS ARE PE SS ET RTE 


Insurance Law Journal, Vol. 58. 


Questions and answers in application held representations, not warranties; 
it is necessary in defense for falsity of statements that defendant prove 
alleged fraud. Beeler v. Supreme Tribe of Ben Hur (Neb.) 


§ 255. MATERIALITY. 


Where representations are vital and are not complied with, there is breach 
of contract precluding recovery. O’Connor Transp. Co., Inc., v, Glens 
Falls Ins, Co. (N. Y.) 


§ 256. —— EFFECT OF MISREPRESENTATION., 

(2). Knowledge and intent of application. 

Positive statement of fact, falsely made in application and known to be 
false by maker, with respect to material matter will be deemed to have 
been made wilfully and with intent to deceive. New York Life Ins, Co. 
v. Wertheimer (Ohio) 

False answers in application as to matters of fact and not of opinion render 
policy void, whether applicant had intention of deceiving or not. Good- 
bar v. Western & Southern Life Ins, Co, (W. Va.) 


§ 262. FRAUD OR FALSE SWEARING IN OBTAINING INSURANCE, 


Failure to disclose lack of identity between corporation and partnership 
held to invalidate contract. Leone’s Case (Mass.)... > 


§ 263. WARRANTIES, 
§ 265. —— DISTINCTION BETWEEN WARRANTIES AND REPRESEN- 
TATIONS. 


Statements by insured must be construed as representations and not war- 
ranties, in view of statute. Mut. Life Ins. Co. v. Boucher (Okla.)...... 

Questions and answers in application held representations, not warranties; 
it is necessary in defense for falsity of statements that defendant prove 
alleged fraud. Beeler v. Supreme Tribe of Ben Hur (Neb.) 


(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED, 


§ 272, SUBJECTS OF MARINE INSURANCE IN GENERAL. 

Statement that certificate of Vessel Fire Register for certain year had been 
obtained held warranty precluding recovery where certificate had not in 
fact been obtained. O’Connor Transp. Co., Inc., v., Glens Falls Ins. Co. 
ae @.) 

$ 273. SEAWORTHINESS OF VESSEL, 

By English law and practice, no warranty that vessel is seaworthy will be 
implied in time policy of marine insurance. A®tna Ins, Co, v. Sacra- 
mento-Stockton 8. S. Co. (U, 8.) 

§ 282. TITLE OR INTEREST OF INSURED, 

(2), Character of title or interest in general. 


Automobile policy, issued to buyer under conditional sale contract is valid, 
notwithstanding reservation of title in seller. Baker v, Northern Assur. 
Co, (Mich.) 


(3). Property held in trust. 


Vendor is regarded as sole and unconditional owner, although property in his 
hands or proceeds of insurance are impressed with a trust which court 
of equity will compel him to execute. Budelman v. American Ins. Co. 


(5). Title in husband or wife. 

Where legal title to barn and ground on which it was erected was in plain-’ 
tiff’s wife, it was her separate property and not liable for his debts or 
obligations and should be insured in her name. Royal Exch. Assur. of 
London, England, v. Almon (Ala.) 

$ 288. OTHER INSURANCE, 

(1). In general, 


Automobile policy procured by buyer is valid, notwithstanding policy previ- 
ously issued to seller covering buyer’s interest. Baker v. Northern Assur. 
Co. (Mich.) 


(C) MATTERS RELATING TO PERSON INSURED, 


§ 290. AGE, 


Misrepesentation as to age does not defeat policy unless material. Burgess 
v. Pan-American Life Ins, Co. 


(18) 
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Where applicant was over insurable age, misstatement of age is defense, 
whether considered a representation or warranty. DeLoach v. Ozark 
Mut. Life Ass’n (Ark.) 


§ 291. HEALTH AND PHYSICAL CONDITION, 
(7). Injury or bodiiy infirmities, 


Life policy held void upon showing that insured, prior to time of making 
application, had suffered injury resulting in loss of one of his feet. 
Goodbar v, Western & Southern Life Ins, Co. (W. Va.) 


§ 292. MEDICAL ATTENDANCE. 


Policies held invalidated by false and scotia statements as to medical 
attendance. New York Life Ins. Co. v. Wertheimer (Ohio) 

Insured’s omission of one instance of consulting physician and failure to state 
disease from which she was suffering held not a warranty and did not, in 
circumstances considered in opinion, operate to void policy. Plotner v. 
Northwestern Nat. Life Ins. Co. (N. Du.) ccccccccccscccecccccescvevesece 

Questions and answers in application held representations, not warranties; 
it is necessary ‘n defense for falsity of statements that defendant prove 
alleged fraud. Beeler v. Supreme Tribe of Ben Hur (Neb.) 

Concealmeent of prior medical treatment held fraud avoiding policy. 
liams v,. Mut. Life Ins. Co, of N. ¥, (Mont.) 


§ 300. PREVIOUS APPLICATION FOR INSURANCE, 


Life policy held woid for misrepresentation in application as to having 
been refused insurance. Goodbar v. Western & Southern Life Ins. Co. 


X. Forfeiture of Policy for Breach of Promissory Warranty, Cov. 
evant, or Condition Subsequent, 


(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 
§ 306. CONDITIONS SUBSEQUENT. 


§ 308, FULLFILLMENT OR BREACH, 


Anti-technicality statute is not applicable to breaches which could not con- 
tribute to loss. Humphrey v. National Fire Ins. Co. (Tex.).........+.. 


§ 309. EFFECT OF BREACH, 


Statutory provision that breach shall not avoid policy unless contributing to 
loss is applicable to subsequent violations as well as initial misrepresen- 
tations. Security State Bank of Eddyville v. A&tna Ins. Co .(Neb.)....... 


§ 328. CHANGE OF TITLE OR INTEREST. 
(5). Contract for sale. 


Buyer and not seller of property was “sole and unconditional owner” within 
policy. Kavanaugh v. Franklin Fire Ins, Co of Philadelphia, Pa. (Cal.) 

Option did not pass title to insured building.—Execution of conduct of sale 
and surrender thereof did not bar insured’s right to recover on policy, 
although policy provided that it should be void on change in title or in- 
terest or possession. Home Ins. Co. v. Chowning (Ky.) 

Provisions forbidding change of title are not violated by insured’s entering 
into ordinary contract for deed.—‘Interest” means legal interest, and 
therefore is retained by party holding legal title and hence by vendor 
in executory contract of sale. Budelman v. American Ins, Co, (Ill.).... 


(6). Incumbrance of property. 


Violation of conditions by mortgaging insured chattels does not invalidate 
unless contributory to loss. Security State Bank of Eddyville v. Atna 
Ins, Co. (Neb,) 


(8). Invalid or inoperative conveyance. 


Placing deed in escrow did not change interest of insured where condition 
on which its delivery was to be made was unfilled and deed was not de- 
livered at time of fire. Philadelphia Underwriters’ Agency of Fire 
Ass’n of Philadelphia v. Moore (Tex.) 


(14). “Commencement of foreclosure proceedings” or “notice ot 
sale’”’. 


Foreclosure when “commenced with knowledge of insured” means foreclos- 
ure commenced with insured’s knowledge and not foreclosure of which 
he gains knowledge after it is filed, but knowledge of immediate purpose 
to file is tantamount to knowledge of commencement.—Opinion that fore- 
closure suit would be filed did not render filing of suit a commencement 
of foreclosure with knowledge of insured Philadelphia Underwriters’ 
Agency of Fire Ass’n of Philadelphia v. Moore (T@X.)....e-+esseeeeees 88 
Issuance of notice of sale under lien held not to avoid policy. Stebbins v. 
Westchester Fire Ins. Co, (Wash.) .... sedcbsedcésodeceeee 


(19) 
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§ 329. CHANGE OF POSSESSION. 


Execution of executory contract of sale of land and delivery of premises to 
vendee was not change in possession within provision in policy to effect 
that it would be void in event of change in title, interest, or possession. 
Budelman v, American Ins. Co. (Ill) 


§ 335. KEEPING BOOKS, PAPERS, AND SAFE, 
(3). Keeping book of account. 


Where policy required merchant to take inventory within 30 days of issuance 
and to keep set of books presenting complete record of business trans- 
acted from date of inventory, failure to keep books during first 30 days 
after issuance of policy, when loss occurred, did not avoid policy. 
der v. American Ins. Co, (S. C.) 

Keeping accounts so that loss can be ascertained by nomena held suffi- 
cient. Olson v. Great Eastern Cas, Co, (Minn.). eee 

(5). Entire or severable contracts. 

Failure to comply with record warranty clause did not affect validity of pol- 
icy in so far as it insured building, although policy provided that non- 
compliance with such clause would render entire policy null and void. 
Merchants’ & Manufacturers’ Lloyd’s Ins, Exch. v. Southern Trading Co. 
of Texas (Tex.) esse 


§ 336. ADDITIONAL INSURANCE. 
(7). Entire or severable contracts. 


Conditional seller’s policy held void to extent of buyer’s interest in view of 
other policy issued to buyer. Baker v, Northern Assur, Co. (Mich.)... 


(C) MATTERS RELATING TO PERSON INSURED, 


§ 340. MILITARY OR NAVAL SERVICE, 

Engaging in military service without consent of insurer held not ipso facto 
to forfeit policy by death of insured while engaged in such an 
Hagelin v. Commonwealth Life Ins, Co, (Neb.) . 

Clause as to entry into military service construed; consent to enter into 
military service in time of war waived by writing for proofs of loss. 
Bowman vy. Surety Fund Life Ins. Co, (Minn.) 


. 


(E) NONPAYMENT OF PREMIUMS OR ASSESSMENTS. 


§ 349. DEFAULT AS GROUND OF FORFEITURE IN GENERAL, 
(1). In general. 

Life policy held forfeitable for nonpayment of premiums. Robnett v. Cot- 
ton States Life Ins, Co. (Ark.) ‘ 

Policy held to provide for forfeiture for nonpayment of premium. 

Mut. Benefit Life Ins. Co. (Mo.) 

Where policy was void upon failure to pay premiums, and there is no estop- 
pel or waiver on part of company preventing it from insisting upon for- 
feiture, contract will be enforced as made. Novak v. La Fayette Life 
Ins. Co., La Fayette, Ind. (Neb.) 

(3). Nonpayment of note given for premium, 

Nonpayment ef premium note held to forfeit policy, notwithstanding partial 
cash payment, under provision of policy. Robnett v. Cotton States Life 
Ins. Co, (Ark.) 


(4). Effect of provisions for deduction of past due premiums, 


Provision for deduction for indebtedness held not tq appliy where policy was 
forfeited. Elms v. Mut. Benefit Life Ins, Co. 


§352. NOTICE OF TIME FOR PAYMENT. 


§ 353. —— NECESSITY. 
(1). In general 

Certificate cannot be forfeited for nonpayment of assessment where notice 
was not given and instruction, authorizing verdict for insurer merely 
upon finding that insured did not pay particular assessment, is errone- 
ous. Rasch v. Bankers’ Life Co. of Des Moines (Mo.) ° 

(3). 

Antitechnicality law does not affect record warranty clause.—Record books 
must reasonably and fairly afford data contracted for and resort cannot 
be had to extraneous sources for supplying this data in respect to mat- 
ters essential to substantial compliance.—Books held insufficient under 
record warranty clause requiring complete record of business transacted. 
Merchants’ & Manufacturers’ Lloyd’s Ins. Exch. v. Southern Trading 
Co. (Tex, 
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§ 354, —— SUFFICIENCY, 
41). In general. 


Where policy provides for apportionment of dividends to premiums, insurer 
cannot declare forfeiture for nonpayment prior to notice of dividend. 
Owen: 6. F.. Eafe Tem: Co. CRMs vocc og cstave oink chads Se ancoburcd rr - 648 


§ 356. EXTENSION OF TIME FOR PAYMENT 
§ 357. IN GENERAL, 


Provision giving grace for payment of premium does not give similar period 
of grace for nonpayment of premium note accepted by company with un- 
derstanding that policy should be fofeited if note was not paid when due. 





Robnett v. Cotton States Life Ins, Co, (Ark.) .......... oceecuve covscce 368 
§ 359. SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FOR- 
FEITURE 
§ 360. —— IN GENERAL. 


(1). In general, 


Life policy is not forfeited by a failure to pay interest as well as premium, 
within 30 days after premium is due. Summer v. N. Y. Life Ins. Co. 
(GOLD Krcacvcesdichs4< weVaeteccncneans ewrednsssesiguceddsctepesededeccse: CaM 


(3). Application of dividends or credits to prevent forfeiture. 


Policy will not be declared forfeited for nonpayment of premiums where in- 
surer held, when premium became due, more than enough money due 
insured as sick benefits to pay same.—lInsurer need not have specific 
order from insured to apply sick benefits due to payment of premiums, 
since such application is for insured’s benefit, and his consent will be 
presumed, and equity requires insurer to make such application. North 
v Nat’l Life & Acc. Ins. Co. of Nashville, Tenn. (Mo.) .......+e2ee0%e- 129 

In absence of statute, reserves earned on policy which provided for forfeiture 
of insurance and all profits in event of nonpayment of premiums are 
property of company. Elms v. Mut. Benefit Life Ins, Co, (Mo.).......... 284 

Excess premium charges in hands of insurer or agent may be deemed ap- 
plied in order to prevent forfeiture. Fogg v. Morris Plan Ins, Soc. 

Cs, Ti) wonceesevtscb udvocecccene Sees pbb has ot cnbens oe RER Ree asale -. 290 

Policy is not forfeited for. nonpayment when insured was ‘entitled to benefits 
sufficient to pay premiums—specific order from insured to apply such 
benefits is not necessary. North v. National Life & Acc. Ins. Co. (Mo.) 346 

Insured is not entitled to reserve under policy when policy expressly pro- 
vided for forfeiture of all profits thereunder for nonpayment of premi- 
ums. Elms v. Mut. Benefit Life Ing. Co: (BO.)..cccctccccctcvecvcecessse 204 

Where assessment company required members to make deposit in guaranty 
fund, held, member was not entitled to have assessment paid out of 
guaranty fund. Hay v. Bankers’ Life Co, (MO0.).........secececeeeees ve 408 


(4). Payment by check, draft, or order, 


Where insured’s employer néver refused to pay on demand wages assigned 
to meet payments, policy did not lapse for nonpayment. Wick v, West- 
en Life & Cas. Co. (Mont.) ........00. 8 hab ace eRRSD EN EEVaKEde pO hedee ewe eee ’ 





§ 361, TO AGENT OR BROKER. 

Insured’s direction to bank authorized to collect premiums to pay premium 
and charge to insured’s account held sufficient payment. Illinois Bank- 
ers’ Life Ags’n v. Dowdy (ArK.) ..ccccccceccccccccerccgesrcsecee evsecce 268 

§ 363. RIGHTS OF INSURED AFTER DEFAULT. 

§ 3655. —— REINSTATEMENT 


(2). Condition of reinstatement. 


If, following default in payment of premium, insurer’s agent accepted pre- 
mium conditionally until health certificate upon which to base reinstate- 
ment could be obtained, in case insurer should demand it and insurer did 
demand it, and died before reinstatement, there could be no recovery, 
but if agent accepted premium and informed insured that no health cer- 
tificate would be necessary, insurer would be estopped to deny liability; 
agent’s neglect to obtain certificate being ene of insurer, Hoyle 


v, Grange Life Assur. Ass’n (Mich.).......+-e++eee: cee Ouseesaeen Terre 
Payment of premium after lapse of policy held. not to restore same. Gould 

v. Equitable Life Assur. Soc, of U. S. (N. Yi) ccccceceeccccccceecees cone, ae 
§ 367. —— INSURANCE FOR LIMITED TERM OR AMOUNT. 


(1). In general. 

Company held under no obligation to apply reserve on lapsed policy to ex- 
tension thereof, unless demand therefor is made on mw within six 
months after lapsing of policy. Mutual Life Ins. Co. of N. Y. v. Batson ass 
PEMD.) dies cewievccerce ovpeveunsege Sad eveseedensagon 

Provision ad paid-up insurance hela ‘unconditional. | * Bothmann v. Met. Life 
Ire. Co. (MO) cccccccccccccccccnccccconcadconcascsedecccooscccessscocce COR 
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(2). Amount available to purchase extended insurance. 


Company permitted to deduct amount of policy loan before computing term 
of extended insurance. Langley v. Prudential Ins, Co. of America (U. 8.) 


§ 368. PAID-UP POLICY OR VALUE, 
(1). In general. 


There is no inconsistency between clause giving right to paid-up insurance 
and forfeiture clause. Elms v. Mut. Benefit Life Ins, Co. 


§ 372. WHAT CONDITIONS MAY BE WAIVED. 

Under life policies providing that, if insured died while premium was in ar- 
rears for not exceeding four weeks, company would pay amount provided, 
but that after expiration of such period its liability should cease and 
policy lapse, failure to pay premiums in time allowed would or would 
not create forfeiture at option of company. Kozloski v, Prudential Ins. 
Co. of America (N. J.) ee 

Company may waive provisions in policy for its protection, Hanover Fir 
Ins. Co. v. Dallavo (U. 8S.) 


XI. Estoppel, Waiver, or Agreements Affecting Right to Avoid 
Forfeit Policy. 


§ 3874. POWERS OF OFFICERS OR AGENTS RESPECTING WAIVER. 


§ 375, —— IN GENERAL. 
(1). In general. 
Statement of unauthorized agents relative to insurer’s not relying on military 


service clause did not effect waiver binding on insurer. McCoy v. Nat’l 
Life Ins. Co. (Iowa) 
(2), Nature of agency. 

Company which formed insurance society as adjunct reinstated policy by 
acceptance of overdue premiums; there being no provision in policy 
that couli be given effect of limiting authority of company. Fogg v. 
Morris Plan Ins. Soc. (N. Y.) 


§ 377, KNOWLEDGE OR NOTICE OF FACTS IN GENERAL. 
(1). Necessity of knowledge of breach. 


Where company knew nothing of changed ownership of insured premises, it 
cannot be said that it waived condition of policy that it should be void 
if interest of insured should be other than unconditional and sole owner- 
ship. Kavanaugh v. Franklin Fire Ins. Co. of Philadelphia (Cal.)...... 

Imsured’s lack of fee waived only where insurer’s agent knew before policy 
was igsued that insured owned only leasehold interest, and knew just what 
his insurable interest was. Royal Exch, Assur, of London, Eng., v. Al- 
mon (Ala.) 

§ 378. KNOWLEDGE OF OR NOTICE TO OFFICERS OR AGENTS, 

(1.). In general. 

Insurer was bound by agent's notice as to insured’s title in insured automo- 
bile. Baker v, Northern Assurance Co. 

Knowledge of agent constitutes knowledge of insurer. Gould v, Pennsyl- 
vania Fire Ins. Co. (Wis.) 

Possession of house by tenant did not bar recovery under fire policy where 
known to agent. Home Ins, Co. v. Chowning (Ky.) 


§ 379. INSERTION OF FALSE ANSWERS IN APPLICATION BY AGENT 
OR UNDER HIS DIRECTION, 


(7). Agency for insurer or insured. 

Company estopped to claim breach of warranty where agent, though told in- 
sured’s interest was life estate, wrote it in application as fee-simple, 
agent being insurer’s, not insured’s agent. Stubbins v State Farmers’ 
Mut. Ins. Co. of Mo. (Mo.) 


$§ 388. IMPLIED WAIVER IN GENERAL, 
(2). Statements of officers and agents. 


Where agent falsely represented to insured that policy had lapsed and in- 
sured, relying thereon, failed to pay premiums for several years, benefi- 
ciary was entitled to recover; insured, upon ascertaining that he had 
been imposed upon immediately instituting suit for reinstatement, but 
dying before case was brought to trial. Combs v. Jefferson Standard Life 
Ins. Co. (N, C.) 


(3). Acts and conduct of insurer or agents in general. 


284 


58 


Where insured procured other insurance in belief that agent had cancelled 


policy as promised, company is estopped to assert this in defense. Clark 
v. Fidelity-Phenix Fire Ins. Co, (Mo.) 
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(4). Custom and course of dealing as to payment of premiums. 


Waiver of forfeiture for nonpayment of one premium note does not waive 
or estop forfeiture for nonpayment of second. Robnett v. Cotton States 
Life Ins, Co. (Ark.) 


(5). Guaranty and indemnity insurance. 


Liability insurer, by making agreed defense, does not lose right to assert loss 
was not covered by policy. Ford Hospital v. Fidelity & Casualty Co. 


§ 389. ISSUANCE AND DELIVERY OF POLICY WITHOUT OBJECTION. 
(1). Breaches existing at time of issuance or delivery in general. 


Insurer, which failed to object, and plaintiff insured believing he was meet- 
ing requirements, held to have waived noncompliance with record war- 
ranty clause, being estopped to set up same as defense to suit after loss. 
Camden Fire Ins. Ass’n v, Yarborough (Tex.) 


(5). Subsequent breaks in contiuation of existing conditions. 
Insurer held not to have waived breach of warranty that certificate of Ves- 
sel Fire Register had been obtained, O’Connor Trans, Co,, Inc., v, Glens 
Falls Ins. Co. (N. Y.) 
(6.) Knowledge of intent to violate conditions. 
Concurrent insurance is no defense where agent has knowledge of it. Gould 
v. Pennsylvania Fire Ins. Co. (‘Wis.) 


§ 390. FAILURE TO ASSERT FORFEITURE OR TO CANCEL OR RE- 
SCIND POLICY. 


Voluntary application of reserve of paid-up insurance does not waive for- 
feiture. Elms v, Mut. Benefit Life Ins, Co. (Mo.) 


§ 392. DEMAND, ACCEPTANCE, OR RETENTION OF PREMIUMS OR 
ASSESSMENTS. 


(1). In general. 

Company cannot retain benefit of conduct of agent who procured lapsing of 
policy by fraud and false representations and cannot be relieved from 
consequences of such fraudulent means by which such lapsing was ob- 
tained. Combs v. Jefferson Standard Life Ins, Co. (N. C.) 

Fire insurer, which issued policy providing it should be void unless otherwise 
agreed in writing if insured was not sole and unconditional owner, held 
not estopped to set up invalidity of policy under such provision. Kava- 
naugh v. Franklin Fire Ins, Co. of Philadelphia, Pa, (Cal.)............. 

Where company accepted and retained premium not paid when required, 
with full knowledge of plaintiff’s sickness at time, it waived forfeiture for 
delay in payment, unless payment was accepted under provision for re- 
instatement without liability for existing sickness. Wiser v. Central 
Business Men’s Ass’n (Mo.) 

If, following default in payment of premium, insurer’s agent accepted. pre- 
mium conditionally until health certificate upon which to base reinstate- 
ment could be obtained, in case insurer should demand it and insurer did 
demand it, and died hefore reinstatement, there could be no recovery, 
but if agent accepted premium and informed insured that no health cer- 
tificate would be necessary, insurer would be estopped to deny liability; 
agent’s neglect to obtain certificate being negligence of insurer, Hoyle 
v. Grange Life Assur, Ass’n (Mich.) 

Insurer, by accepting premiums and requiring identification in addition to 
proofs of death after knowledge of false represéntations held estopped to 
claim forfeiture by such representations. Reid v. Brotherhood of Rail- 
road Trainmen (Mo.) 

Conditions of policies held waived where company had knowledge of avoid- 
ance of such conditions but retained premiums and left policies outstand- 
ing.—Where insurer has full knowledge of all facts in relation to sub- 
ject-matter of contract, and continues to accept all its benefits. it can- 
not reject its burdens. Hanover Fire Ins. Co, v. Dallavo (U, 8.)....... ° 

In action against insurer for wrongful cancellation in which it was conclus- 
ively shown that insurer had canceled policy because of nonpayment of 
premium when due, but had retained premium on receipt thereof, insured 
was entitled to directed verdict. Zallee v. Mut. Life Ins, Co. of N. Y. 
(Mo.) 

Condition as to title. 


Giving notice of gale in proceedings to foreclose lien held not to avoid policy. 

Stebbins v. Westchester Fire Ins. Co. (Wash.) 
(7). 

Acceptance by mutual hail insurance company of premiums for several years 
in arrears on suspended policy and reinstating it, subsequently returning 
premium for another year, held not to constitute waiver of provision so 
as to render defendant liable for loss incurred while policy was suspend- 
ed.—Party paying up past-due installmente on suspended policy held not 
entitled to collect loss during suspension. Brockway v. Mich, Mut. Hail 
Ins, Co. (Mich.) 
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(8). Demand and acceptance after injury or death of person 
insured, 


Where insurer-received payments in ignorance of fact that insured had died, 
insurer had option to return premiums so received and declare policy void 
or it could waive such right and retain premiums thereby electing to 
keep policies in force. Kozloski v, Prudential Ins, Co of America (N. J.) 


(9). Demand or acceptance on condition. 


Retention by insurer of premium was not waiver of_right to demand evidence 
— insurability. Gould v, Equitable Life Assur. Soc, of U. S. 
(N, FX.) 

(10). Retention and enforcement of note. 


Mere retention of note by company after its maturity, with no affirmative 
acts on part of company signifying intention to enforce payment does 
not result in either waiver or estoppel that will prevent company from 
insisting upon forfeiture.—Insurer held not estopped from declaring for- 
feiture of policy for nonpayment of premium note. Novak v, La Fayette 
Life Ins. Co., La Fayette, Ind, (Neb.) 

(11). Offer to return, 


Facts held insufficient to show waiver of provision for delivery of policy and 
payment of premiums while insuréd was alive. Cure v. Midland Life 
Ins. Co. (Kan.) 


§ 393. CONSENT TO ASSIGNMENT OF POLICY, 

Mortgaging of goods is no defense after consent to assignment of policies 
has been given with knowledge of mortgage. Gould v. Pennsylvania’ Fire 
Ins. Co. (Wis.) 


§ 396. REQUIRING, ACCEPTING, OR RETAINING PROOFS OF LOSS. 
(1.) In general. 
Clause as to entry into military service construed; consent to enter into 


military service in time of war waived by writing for proofs of loss. 
Bowman v, Surety Fund Life Ins, Co. (Minn.) 
(6). Requiring additional proofs. 

Insurer, by accepting premiums and requiring identification in addition to 
proofs of death after knowledge of false representations held estopped to 
claim forfeiture by such representations. -Reid«v. Brotherhood of Rail- 
road Trainmen (Mo.) 


§ 400. PROVISIONS OF POLICY AGAINST FORFEITURE. 


Incontestable clause is valid and bars fraud as defense.—Incontestable clause 
in statutory language is not construed against insurer.—Death of insured 
before expiration of time within which insurance company can contest 
policy does not operate to extend time for contest beyond that so fixed. 
—Policy can be contested within clause making it incontestable after one 
year only by proceedings in court to which insurer and insured or his 
representatives or beneficiaries are parties.—Company can contest policy 
in equity after death of insured to avoid incontestable clause.—Incon- 
testab'e clause does not run pending appointment of administrator to 
whom policy was payable.—Company held to have lost right to contest 
policy by delay after appointment of administrator. Ramsay v. Old 
Colony Life Ins, Co. (TIl.) 

Parties to contract could not by contract put something into policy repug- 
nant to statute requiring policies to be made incontestable not later than 
two years from date except for nonpayment of premiums, and thus de- 
stroy benefit to insured which statute was designed to guarantee, so that 
attempted reservation by insurer of right to interpose fraud by way of 
defense to suit to enforce payment of policy after it had been issued 
more than two years was void. American Nat. Ins. Co. v. Tabor. (Tex.) 

Where policy incontestable after one year, held that there being no ‘default 
in payment of premium, there is no defense to action for recovery of 
amount specified in policy. Plotner v, Northwestern Nat, Life Ins, Co. 


XII. Risks and Causes of Loss. 


(A) MARINE INSURANCE, 


§ 403. PERILS OF THE SEA, 

“Peril of the sea” need not be extraordinary, in sense of being catastrophic, 
and severe storms, rough seas, and even fogs may be comprised in perils 
of the sea. #tna Ins, Co. v, Sacramento-Stockton S. S. Co. (U. S.) 

(B) INSURANCE OF PROPERTY AND TITLES. 

§ 421. FIRE, 


Insurance against loss by fire includes all loss from explosions which are 
the direct result of an antecedent fire upon insured premises.—Insurer 
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against fire is not liable for loss from explosion caused by antecedent fire 
occurring on premises other than those insured. Liverpool & London & 
Giebe TEE: Ce; Zaidi, VV; CARTS CHOI) oo ised 0k ive ededeaseweseanvevssne 

§ 424. ACCIDENT. ‘. , 

Damage to automobile rolling down embankment after overturning held not 
“caused solely by collision with another object.” Moblad v, Western In- 
demnity Co, of Dallas, Tex. (Cal.) ....... webacvoreeeecss cecebese eee 6 as 

§ 425. THEFT. 

Policy against theft required pieces to be delivered to carrier Seana receipt. 


Beorts v.- Martiord Dive Ins. CO CN. Vidcccecadds ccvcettanvecaensssvevsios 
Against robbery held not to cover taking in clerk’s presence, "unless he had 
actual knowledge of taking; “felonious taking’. Van Keuren v. Trav- 
ORORS TUNES CO... .CD ree Sa cickenasciaseedet cause evecdedvteesetess 


§ 426%. DEFECTS IN OR OBJECTIONS T@ TITLE INSURED, 


Where company guaranteed title subject to validity of judgment: affecting 
title which it stated was good in opinion of its attorneys, it was respon- 
sible only for truth of latter statement—abstract maker was not liable 
rei es of details specified, Whitaker v. Title Ins, & Trust Co. 
(COL) ccvccccescroccesvcce ercccccccescces Sdtecuccecevoceee cee vcccacdvess 


(C) GUARANTY AND INDEMNITY INSURANCE. 


§ 435. “sat INCURRED FOR PERSONAL INJURY OR LOSS OF 
IFE. 

Policy required by statute from auto ne owner limited to car described and 
insurer cannot be held liable for injury caused by different car operated 
by same owner, Downs v. Georgia Casualty Co. (N. J.) ..cesceseeccees 

Where employee was injured while on mission in connection with repairing 
boat, it was not within “vessel hazard” clause—employee in designated 
class held covered where premium was determined on estimated compen- 
sation of employees. Employers’ Liab, Assur. Corp. v. American Packing 
CR CHB) sdcccecvdcrdecncvcccctectvbosecguccssteaeedreeeeckemes Gens 

Child, born in hospital but returned to mother, is “patient’’, not mere licen- 
see—injury to child through negligence of nurse held “hospital treat- 
ment’’—nurse allowing child’s hand to touch hot appliance makes ‘‘mis- 
take” within policy. Ford Hospital v. Fidelity & Casualty Co. (Neb.).. 

Policy of automobile insurance held policy of indemnity, and not liabiity 
policy, so that judgment creditor could not proceed against insurer. 
Luger v. Windell. Same v. New Amsterdam Casualty Co. (Wash.)...... 


§ 438. CAUSE OF DEATH IN GENERAL, 

Insurer has right to select risks it is willing to assume, and there is no pub- 
lic policy against contract exempting company in advance from liability 
for death of insured while in military or naval service of government. 


Marks v, Supreme Tribe of Ben Hur (Ky.) .........+4-- eeeeee 
Death while on furlough does not arise from risk of military ‘service. At- 
Rinsom. Vv. JuGinna: Nat, Lite Ine Ce... CING). .o.dsscvecwessectaneavecesse ° 
§ 444, SUICIDE. 
§ 445. —— IN GENERAL, 


(1). In general 
Validity of suicide clause is governed by law where parties resided and policy 
was delivered. Parker v. AStna Life Ins, Co, (MO0.)...-.cecscccscncevees 
§ 446. EFFECT OF INSANITY. 


In order to be suicide, death must have been designedly inflicted upon him- 
self by deceased. Parker v, A%tna Life Ins, Co, (Mo.)...... Ce vcesvcccces 


(E) ACCIDENT AND HEALTH INSURANCE, 


§ 451. RISKS AND EXCEPTIONS IN POLICY IN GENERAL. 
(1). In general. 

Policy held not to provide indemnity for death when struck by train at 
crossing. Williamson v. Great Eastern Casualty Co. (Ind.).......4... 

Courts cannot enforce indemnity for losses from injuries resulting trom risks 
excepted in policy.—Airplane flying, whether insured operates machine 
or not, is “participating in aeronautics’, Travelers’ Ins. Co. v. Peake 
CHIR)  vcnvercccviovqaspausves eobecceccesesecccces eedecscccces eerccecce . 


§ 453. RISKS OF OCCUPATION OR EMPLOYMENT. 
One injured while employed as baker’s helper may recover as “baker” un- 
der policy. Futopolus v, Midland Casualty Co. (Wi8.)......ssseeeeeeene 


§ 455. EXTERNAL, VIOLENT AND ACCIDENTAL MEANS OF INJURY. 


Accidental bursting of blood vessel while shaking furnace held to entitle ben- 
eficiary to recover under accident policy. Husbands v, Ind. Travelers’ 
hee. S070: GOES vecceces cevevewes cee écdendacctewscndteus thivneee weKeee 
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Death intentionally caused by another is accidental if insured had no reason 


to anticipate it. Employers’ Indemnity Corp. v, Grant (U. 8.)...... eves 
Death from ptomaine poisoning held within arenas policy. O’Connor v. Co- 
lumbian Nat. Life Ins. Co. (MO.).c.cccccccccccsccsccccccseces oeee 


Suicide while insane is no defense—where pane. {Insured intentionally. com- 
mitted suicide, death is not accidental. Trembley v. Fidelity & Casualty 


CO, CBE.) cocccvecccsccccccccccccccccceeccscsccecesceccccceeeeeccereteces 
Septic poisoning from “hypodermic needle held “accidental. Townsend v. Com- 
mercial Trav. Mut. Acc, Ass’n (N, Y.)......++- Svcercdeesesecbesces 
Time of infection is immaterial where death was produced by “blood” pol- 

soning from accident. Hornby v. State Life Ins. Co, (Neb.)........-++. 


Beneficiary may recover for death of insured by blood poisoning resulting 
from accidental wound. Rorabaugh v. Great Eastern Casualty Co. 
CWP): 0 ceed ened ee Nec ccee ebce sche oe rprnddkesameye esas bded > Siseanvenne 

Sunstroke from direct rays of sun, is popularly understood as accident, and 
is covered by policy insuring against bodily injuries by accidental means. 
Death from sunstroke is covered by policy insuring against bodily in- 
jury by “accidental means’, though accidental death not covered.— 
Beneficiary may recover for insured’s death from sunstoke in desert due 
to miscalculation of distance to be traveled. — Beneficlary may recover 
for insured mining engineer’s death from sunstroke in desert.—Negli- 
gence of insured, who died from sunstoke in desert, in not taking more 
water or adopting additional precautionary measures, is not defense — 
Voluntary exposure to danger is no defense. Richards v, Standard Acc, 
BO SOR, RD oe ov cin signee ee pied 2H 00S 6bp 0 chops Nee Ue de HOS CR Oeaeesa.e88 


§ 461. VOLUNTARY OR UNNECESSARY EXPOSURE TO DANGER. 
(1). In general 
Septic poisoning from hypodermic needle held not result of negligence or 
voluntary exposure to danger. Townsend v. Commercial Trav, Mut. Acc. 
Ass’n (N. Y.) 
§ 462, VIOLATION OF LAW. 


That deceased in possession unlawfully of hypodermic needle, infected him- 
self, was no defense as result of violation of law. Townsend v. Com- 
mercial Trav, Mut. Acc. Ass’n (N. Y.).......- bacecesng erecveccce ed vesece 


§ 465. SUICIDE OR SELF-INFLICTED INJURIES, 


Suicide while insane is death by “accidental means’. Weber v. Interstate 
Business Men’s Acc. Agen (N. Du) occccccccccccsecsescccccccevecccescee 


$ 466. PROXIMATE CAUSE OF INJURY OR DEATH. 

Disease resulting from accidental injury held within policy. Anderson v. 
Mutual Benefit H. & Acc. Ammn (MO)... cccccccccces coccessessescsonsse 

Blood poisoning resulting in wound will be considered as effect of injury and 
not as additional or other cause aside from accident, and consequent 
death is held to be result of accident exclusively and independently of 
other causes. Hornby v. State Life Ins, Co. (Neb.) 


$ 467, LIMITATIONS AS TO TIME OF DEATH OR DISABILITY CAUSED 
BY ACCIDENT, 


There was continuous “disability’’ from date of accident where insured be- 


came sick from blood poisoning 12 hours after accidentally cutting finger. 
Rorabaugh v. Great Eastern Casualty Co, (Wash.) 


XIII. Extent of Loss and Liability of Insurer. 
(A) MARINE INSURANCE, 

§ 473, VALUE OF SUBJECT-MATTER. 

§ 475. —— VALUED POLICIES, 


Insertion of words “valued at sum insured” in contract of marine insurance 
held not to change normal character of policy as contract of indemnity 
under which insured in case of loss is entitled to recover only actual 
value of the property lost. J, Aron & Co. v. U. S, Lloyds (U, 8.) 


483. REPAIRS. 
§ 484, IN GENERAL. 


Failure of insured to make repairs to injured barge held no defense, O’Boyle 
TR eee. Maer, CO. C.. Ded pe ccSecvectecctcadssscsdagecce 
Provision limiting loss to cost of repairs did not bar insured’s recovery, 
where no repairs were made. Walker v. Liverpool & London & Globe 
Ins. Co, Same v. Western Assur, Co, of Toronto (N, Y.) 


487. EXPENDITURES. 


489. UNDER SUE AND LABOR CLAUSE OF POLICY. 


Parties suing on policy for marine insurance held entitled to expenses for de- 
fending condemnation in British prize court. Guinness v, Phoenix Assur. 
Co., Ltd., of London (N. Y.) 
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(B) INSURANCE OF PROPERTY AND TITLES. 


§ 493. TOTAL LOSS. 


Evidence as to materials held inadmissible as against claim of total loss un- 
der tornado insurance on barn blown down. Stubbins v, State Farmers’ 
Bees, CR GR CHRO ic odcvccnceseeues é ecccoseccs cocecece eoccccsccecee 68 


§ 498. VALUE OF PROPERTY DESTROYED. 


§ 500. —— VALUED POLICIES. 


Agreed valuation held basis of settlement, in action on policy containing co- 
insurance clause, for partial loss. Bice v, Home Ins. Co. Same v. Indust. 
Pee TR: GA Seta devcisacacsanesnse os a 6e.eewie Sevesvee Ce wheher sia Su ee mews 425 


§ 604. EFFECT OF OTHER INSURANCE. 


Coinsurance clause ,added as rider to new standard form of policy is valid. 
Durham v. Stuyvesant Ins, Co, of City of New York (N. Y.)............ 79 


(C) GUARANTY AND INDEMNITY INSURANCE, 
§ 513. EXPENDITURES. 


Insurer held liable for expenses of defending insured against attachment. 
Green River Distilling Co, v. Massachusetts Bonding & Ins. Co, (N. Y.).. 512 


§ 514. DAMAGES INCURRED’ OR PAID. \ 


Agreement to indemnify against loss by employee’s injury or death covers 
payment by another for such loss for which insured is ultimately lable. 
—Surety company which furnished its own attorney to represent it and 
its policy holders in two damage suits should not be required to pay ad- 
ditional attorney fees in defense of such suits. Harndon v. Southern 
SEPGty COs CIS) o's can gece Su tvacindte cenvevianebethatetusounenunk ues 138 

Where bonds were lost in mail, ‘insured bank had right of action against in- 
surer under indemnity policy transferable to ——_ St. Paul Fire & 
Marine Ins, Co. V. Chariton (Tem). «cccviccncvedscecseses wee eseccee 359 

Policy covering loss from liability is contract “ot indemnity—agreement to 
defend suits and reservation of right to settle held not waiver of provi- 
sion against liability except for lors paid by assured. Glatz v, Kroeger 
Bros, (Gen’! Acc., Fire & Life Assur, Corp,, Garnishee) (Wis.)........+- 514 

Where judgment for loss from negligence was paid by note, insurer cannot 
defeat recovery on ground judgment was not paid in money. Ford Hos- 
pital v. Fidelity & Casualty Co. (Neb.).......ceeee0% $6 te eete ve cenccees -- 602 


§ 514%. DEFENSE OF ACTIONS, 


Insurer’s refusal to defend action against insured held not to create greater 
liability than amount stated in policy.—Measure of liability for insur- 
ar’s breach of contract to defend suits against insured is (1) amount 
stated as for injuries to third persons; and (2) all necessary costs and 
expenses incurred by insured in defending action.—Insuer held not enti- 
tled to reduction of liability for cost and expense.—Contract to defend 
is indivisible and extends to whole case, regardless of amount involved 
or whether it exceeds or does not exceed liability of company. Mann- 
heimer Bros. v. Kansas Casualty & Surety Co, (MIMM.)......-eeeeeeees 

Where policy expressly imposed on insurer duty of defending actions against 
insured, exercise of this power was not dependent on insured’s further 
assent or ratification.—Failure of liability insurer to defend action un- 
til after vacation of judgment held not to estop it as against plaintiff.— 
Insurer held not estopped by conduct from defending suit against in- 
sured.—Liability insurer, undertaking defense after vacation of judg- 
ment, is bound to take litigation as it finds it. Rollins v, Bay View Auto 
Parts CO. (MASS) oc ccccccssvaccccvessoccnvsvenmesecvecescesesecereciseses 619 

Liability insurer for injuries may participate in defense of action. Glatz v. 
Kroeger Bros. (Gen’l Acc., Fire & Life Assur. Corp., Garnishee) (Wis.).. 514 


a 
~ 
_ 


(D) LIFE INSURANCE. 


§ 615. AMOUNT PAYABLE ON DEATH. 


Provision limiting liability in case of death of insured while engaged in mili- 
tary or naval service or in consequence thereof is valid and binding.— 
Provision limiting lability in case of death of insurer whlie engaged in 
military or naval service or in consequence thereof applies whether in- 
sured entered service voluntarily or was inducted under Selective Service 
Act. Nowlan v. Guardian T.ife Ins. Co. of America (W. Va.).......--+. 56 

Clause limiting liability to one-half stated amount of insurance in event that 
insured should die from certain stated diseases within one year is pro- 
hibited. First Texas State Ins. Co, v. Smalley (TeX.).....seeseeeeeeeee 557 


$ 517. AMOUNT OF INCONTESTABLE OR PAID-UP POLICY. 


Where policy did not understate age of insured, there was nothing in its 
terms to authorize reduction in amount payable to beneficiary. Ameri- 
can Nat. Ins. Co. v, Tabor (TeX.) ...-s.eeeeeees seeeectere covsocese coece 196 
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§ 522%. EFFECT OF OTHER INSURANCE, 


Insurer not entitled to deduct amount from lapsed policy which ran as ex- 
tended insurance, O’Malley v, John Hancock Mut. Life Ins. Co. of Bos- 
TOM, Maes. (MO.) wcccccccccesccsccccvsvseseseseccsresssssesesessesessees 

Life policy, subject to deductions for other insurance, held not to include 
accident insurance. Julius v. Metropolitan Life Ins, Co. (Ill.) 























(E) ACCIDENT AND HEALTH INSURANCE, 
§ 524. TOTAL DISABILITY. 


Where insured sustained iniury to leg which required him to use crutches and 
which he claimed made it impossible for him to sit at a table or stand at 
a desk for any considerable period of time and to go out in bad weather 
and he did not perform any of his duties at office after injury although 
he admitted he went to bank to attend to personal business and was 
regular patron of picture shows, and that he had made no effort to see 
how much work he could do, there was no “total disability” but only 
“partial disability”. tna Life Ins, Co, v. McCullagh (Ky.)........+... 
Inability to do or perform al) substantial acts or duties required of assured 
in his business is such total disability as entitles him to indemnity pro- 
vided for that class of disability. Fidelity & Casualty Co, of N. Y. v. 
RAE CIID ovicb hoo bode ec cab vues nnccdccsictnceceraceosnesaspecereeccueevnes 
Insured held totally and continuously unable to tansact business duties from 
date of accident, under circumstances as stated, as provided in accident 
policy. Rathbun v. Globe Indemnity Co. (NeD.)........eceeeeeceeecsece 


$ 525. CONFINEMENT TO HOUSE OR BED OR UNDER CARE OF 
PHYSICIAN, 


Provision for payment of sick benefite when insured is necessarily confined 
to bed does not mean that insured should be confined to bed all of time 
but should be bedridden in substantial sense, and insurer cannot escape 
paying sick benefits because insured could not lie in bed owing to bad 
heart, North v, Nat'l Life & Accident Ins. Co. of Nashville, Tenn. (Mo.) 

Insured was “‘confined to bed” within policy although heart condition did not 
allow insured to lie in bed, North v. National Life & Acc. Ins, Co. (Mo...) 


§ 628. IMMEDIATE, CONTINUOUS OR PERMANENT DISABILITY. 


Damages awarded insured under policy held excessive. Futopolus v, Mid- 
land Casualty Co. (Wis.) 


§ 529. DEATH FROM ACCIDENT. 


Where assured was able after accident to do much less than one-third of 
usual work and where injuries were such that care and prudence required 
him to desist from transacting any business, he was totally disabled 
within policy providing for indemnity on death of assured during period 
of “total accident disability”. Fidelity & Casualty Co, of N, Y. v. Lo- 
GRR CHG.) ccccccccccecccdeccocevccccsscceseesccccetss qeevesecesvesevedes 

Beneficiary held entitled to full amount of policy despite provision limiting 
Mability for death from blood poisoning. Rorabaugh v. Great Eastern 

Casualty Co. (Wash.) 


§ 530. LIMITATION OF LIABILITY BY PROVISIONS OF POLICY. 


Recovery under one provision of accident policy for loss of sight precluded 
recovery of monthly indemnity under provision for loss of time. DeLeon 
Vv. Pacific Mut. Ins, Co. of California (Cal.) 


§ 631. CLASSIFICATION OF RISK: 


Oyster opener’s death while regulariy employed as laborer during intervals 

between seasons entitled beneficiary to indemnity specified for laborer in- 

“s stead of that specified for oyster opener. Stewart v. Mags. Acc, Co. 
CLD SRK Ghd GAP Fahad bbs 4 6010, bksd OSEEDEG 06565-0500 010 0.UTSC 8s wane KS oe ens 

Injury received while watching engine repairer held received while doing 

“any” act pertaining to more dangerous occupation. Ebeling v. Bank- 

ers’ Casualty Co. (Mont.) 























































































































































































XIV. Notice and Proof of Loss. 


§ 539. TIME FOR NOTICE AND PROOF. 
(3). Immediate notice, 


“Immediate notice’? means within reasonable time; insurer’s procuring and 
refusing to surrender policy excused plaintiff's giving notice of death. 
Frommelt v. Travelers’ Ins. Co, (Minn.) 


(6). Excuses for failure or delay. 


“Immediate notice’’ means within reasonable time; insurer’s procuring and 


refusing to surrender policy excused plaintiff's giving notice of death. 
Frommelt v. Travelers’ Ins. Co. (Minn.) 


(28) 
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§ 540. SUFFICIENCY OF NOTICE 


Insured need give only such notice of disability as is within power at time. 
Wisk Vv. Watters Zife & Cas Ca (MORK) oc iiccvecneededs sce ddstosies ows -» 489 


§ 542. ee OR PROOFS OF LOSS OF OR DAMAGE TO PROP- 
ERTY. 


(1). In general. 


Under circumstances stated, assured’s letter held not to have been an at- 
tempted proof of loss. State Ins. Co. v. Lock (Iowa) 


§ 543. PROOFS OF DEATH OF OR INJURY TO INSURED. 


Proofs of loss held sufficient under life policy. Lesser v. N. Y. Life Ins. Co. 
(Cal.) 


§ 548. EXAMINATION OF INSURED. 


Anti-technicality statute is not applicable to breaches which could not con- 
tribute to loss. Humphrey v. National Fire Ins. Co. 

Policy requirement of examination of insured after loss held a material condi- 
tion—but must be reasonably enforced—insured has right to have at- 
torney present at such examination.—Insured, failing to submit to exam- 
ination on reasonable notice, may do so later. Humphrey v. National 
Fire Ins, Co. (Tex.) 

Reservation for personal examination of assured held to form no part of 
proof of loss. George v. Conn. Fire Ins, Co. (Okla.) 

Plaintiff’s violation of policy provision for examination held not to work 
forfeiture, but to delay action until questions were answered, George Vv. 
Conn, Fire Ins. Co, (Okla.) 


§ 554. ESTOPPEL OR WAIVER AS TO NOTICE AND PROOFS OR DE- 
FECTS AND OBJECTIONS. 


§ 556. —— POWERS OF OFFICERS OR AGENTS. 
(2). Powers of adjusters, 


Adjuster may waive formal notice of loss. Stebbins v. Westchester Fire Ins. 
Co. (Wash.) 


~§ 558. IMPLIED WAIVER IN GENERAL, 
(1). Acts and conduct in general. 


Where proofs mentioned poison ivy as cause of disability but no disability 
from accidental injury, their acknowledgment of receipt did not waive 
rights to proper proofs from subsequent injury, Ashwell v, Masonic Pro- 
tective Ass’n (Conn,) 

Requirement that insured furnish written proof of loss is for company’s 
benefit, and is waived by it by course of conduct on its part which rea- 
sonably inducep insured to believe that settlement will be made without 
such proof, if insured, acting on such belief, fails to comply with said 
provision, Brown v. Firemen’s Ins. Co. of Newak, N. J. (Neb.)........ rs 

(6). Recognition of liability. 


Under facts stated in opinion held that provision requiring insured to fur- 
nish written proof of loss within sixty days after fire was waived. Brown 
v. Firemen’s Ins, Co. of Newark, N. J. (Neb.) ‘i 

Adjuster’s conduct held to waive proof of loss. Dougiass v. Ins. Co. of N. 
America (Mich.) : 


§ 560. FAILURE TO OBJECT OR TO STATE GROUND OR OBJEC- 
TIONS. 
(1). In general, 
Failure to make objection to sufficiency of proof waives rights only when at- 
tempted proof has been made. State Ins. Co, v. Lock (Iowa) 
§ 561. —— ADJUSTMENT OF LOSS AND NEGOTIATIONS FOR SETTLE- 
MENT. 


Adjuster’s offer to submit any reasonable offer of compromise did not waive 
requirement for certificate of magistrate or notary. Thornton v, Germania 
Fire Ins, Co, (Ga.) 


XV. Adjustment of Loss. 


§ 674. VALIDITY AND EFFECT OF APPRAISAL OR AWARD. 
(2). Irregularities in proceedings, 


No notice of appraisers’ meeting is required—their award is unaffected by 
fact that umpire did not participate in deliberations until after disa- 
greement between them. Home Ins. Co. v, Walter (Tex.)....... ee 


(5). Effect of award in general. 


Member of mutual fire association held bound by determination of adjust- 
ment board provided for in articles. Bone v. Grange Mut. Fire Ins, Co. 
of Mich., Ltd. (Mich.) 
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(7). Actions to set aside award, 


Award of appraisers under arbitration may be set aside only on clear evi- 
dence of fraud, mistake or accident—evidence held not to show that ap- 
praiser was incompetent, interested or partial. Home Ins, Co. v. Walter 


§ 576. ESTOPREL OR WAIVER AS TO ADJUSTMENT OR ARBITRATION 
(1.). In general. 


Where party to reference becomes aware of “bias” of referees during pro- 
ceedings but awaited outcome before complaint, he cannot then attack 
award as not made in good faith. Commonwealth Tobacco Co, v. Alli- 
ance Ins. Co. Same v, Royal Ins. Co. (Mass.) 


§ 579, SETTLEMENT BETWEEN PARTIES. 


Release by insured held not procured by duress. Neuberger v. Preferred Acc. 
Ins, Co, 


XVI. Right to Proceeds. 


§ 580. POLICY PAYABLE TO OWNER OF PROPERTY OR INTEREST 
INSURED. 


(1). In general. 


Tenant has right against landlord to money paid on his insurance policy on 
crops. Batts v. Sullivan (N. C.) 


(2). Property subject to mortgage or other lien. 


Vendor held entitled to priority where contract for sale of property required 
insurance for his benefit. Stebbins v. Westchester Fire Ins Co. (Wash.) 

Where mortgage provided that mortgagor should keep property insured for 
mortgagee’s benefit, but no mortgage clause was attached to policy, 
mortgagee would still have equitable lien on policy and its proceeds. 
Hesnard v. Larive (S. D.) 


§ 582. POLICY FOR BENEFIT OF PARTIES INTERESTED IN PROP- 
ERTY INSURED. 
Seller held not entitled to share in insurance taken for purchaser. Donlan 
& Henderson v. Turner, Dennis & Lowrey Lumber Co, (Mont.) 


§ 583. LIFE OR ACCIDENT POLICY PAYABLE TO INSURED, HIS REP- 
RESENTATIVES, OR ESTATE, 


(1). In general. 


Will held eufficient to designate executor as beneficiary under all insurance 
policies of testator, including one payable to his heirs, representatives, 
or assigns. Met. Life Ins, Co, v. Fidelity Nat, Bank & Trust Co. (Mo.). 

(2) Policy payable to relative or person equitably entitled. 

Where policy was expressly payable to executor or administrator of insured, 
widow could not maintain any action thereon because facility of payment 
clause authorized insurer to make payment to husband or wife. Walton 
v. Metropolitan Life Ins. Co. (Mo.). 

Insurer, not having availed itself of facility of payment clause, may not dis- 
pute right of recovery of beneficiary’s assignee. Williams v. Met. Life 
Ins. Co. (Mo.) 


§ 584. LIFE OR ACCIDENT POLICY DESIGNATING BENEFICIARY. 


§ 585. —— RIGHTS OF PERSONS DESIGNATED IN GENERAL, 
(1). In general. 


Deceased’s husband entitled to sue on industrial policy for sick benefits al- 
though not appointed administrator of insured. North v. Nat’l Life & 
Ace, Ins, Co. of Nashville, Tenn. (Mo.) 

Deceased’s husband held entitled to sue on industrial policy for sick benefits, 
though not administrator. North v. National Life & Acc, Ins, Co. (Mo.).. 


§ 586. VESTED INTEREST OF BENEFICIARY. 


Where insured designated as beneficiaries under policy entitling him to 
change beneficiaries his legal heirs, representatives, or assigns; words 
“representatives or assigns’? indicated intention to reserve right to des- 
ignate other beneficiaries, so that the heirs acquired no vested interest 
in proceeds of policy, and beneficiaries therein could be changed without 
their consent, Met. Life Ins. Co, v. Fidelity Nat. Bank & Trust Co. (Mo.) 

Beneficiary subject to displacement has no vested interest. In re Greenberg. 
Petition of John Hancock Mut, Life Ins. Co. (U. S.) 

Beneficiary has no vested interest when right to change is reserved, and is 
not entitled to notice of change. Reid v. Durboraw (U. 8.).......+.+e+- 

Insolvent husband cannot puchase insurance or assign policy to wife in ex- 
cess of wife’s statutory exemption.—Recovery by administrator of hus- 
band’s estate of amount of policy insuring husband’s life in excess of 
wife’s statutory exemption on ground that purchase of such insurance 


(30) 
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at time when husband was insolvent was fraudulent to his creditors 
would estop wife, made party to action, from claiming amount A COA 
from insurer. Cornwell v. Surety Fund Life Co, (S, D.).........-. cade 


$ 587. CHANGE OF BENEFICIARY. 


Interest of beneficiary subject to insured’s right to change; requirements 
must be followed in changing beneficiary.—Wife entitled.to proceeds of 
raryd as against insured’s father specified as beneficiary.™ Daly v. a 





CHEE). scvodedscedcroccvseviccdecccnh seutis'ee sects bekwee te eneds ous 
Senuininan has no vested interest when right to change is reserved, and “is 
not entitled to uotice of change. Reid v, Durboraw (U. S.)......sesee0% 


Under policy reserving right to change beneficiary, change to take effect only 
when indorsed by company on policy, company has no discretion to re- 
fuse to indorse change when insured has sent policy with request 
change,—Change of beneffciary will be treated as made when insured 
has done all he could to meet conditions required by policy.—Insurer may 
waive performance of conditions required for indorsement of change of 
beneficiary.—Conditions of change of beneficiary fixed by contract, and 
cannot be changed.—Insured’s intended change of beneficiary held not 
effective. Reid v. Durboraw (VU. S.) ..cccccccccccccccvccssccccces e6éeec0 


§ 590. RIGHTS OF CREDITORS. 


Turstee may enforce payment of surrender value of life policy. In re Green- 
berg. Petition of John Hancock Mut. Life Ins. Co. (U. S.)..--.+eseeee- 
Where partner during insolvency of partnership firm paid premiums ‘on life 
policy insuring wife, naming him as beneficiary, creditors of firm had 
right to appropriate proceeds to the extent of sum so paid to extinguish- 
ment of tirm’s indebtedness. Carter v. Flegle (KY.).....sesseeeeeeeeees 





XVII. Payment or Discharge, Contribution, and Subrogation. 


§ 598. INTEREST ON AMOUNT OF LOSS. 


Interest was recoverable though not claimed in declaration and no = was 
offered. Baker v, Northern Assur, Co. (Mich.)....... couvesocs . 
Insurance company after eight years since proof of loss was entited to in- 
terplead claimants and to bring money due under policy into court with- 
out interest thereon. Mutual Life Ins. Co, of N, Y. v. Rodney (Del.).... 
Twenty-five per cent penalty allowed against companies, whether claimed in 
complaint or not, does not bear interest, Royal Exch, Assur, of London, 
BEngiand, V. Almon (AIR) ccscccccvcsciesisoe cretoedevesse woccweerccecn . 


§ 602. DAMAGES FOR REFUSAL OF PAYMENT. 


Statute permitting recovery of damages and attorney’s fees for vexatious re- 
fusal to pay must be strictly construed.—Vexatious refusal to pay loss 
is not to be deduced from fact alone that verdict is adverse to defendant. 
—Willful and positive refusal to pay loss is not ‘“‘vexatious refusal’ un- 
less without reasonable cause.—Where theer was substantial evidence, 
though circumstantial, tending to establish defense that plaintiff will- 
fully destroyed property, insurer’s refusal to pay was not vexatious. 
Miller v. Firemen’s Ins. Co. (MO0.).....cccccccccccccsecccsesecessessseee 

Insured was not entitled to penalty and attorney’s fees on recovery of amount 
less than that sued for. Inter-State Business Men’s Acc, Ass’n v. San- 
GOUOOR: CRI). 0 66. 55:0 6:0 0k Keds 00 5 CORE eer en ane ee eccessccsasescesece eee 


§ 603, RELEASE OR DISCHARGE FROM LIABILITY. 


Release of all claims on account of injury received made by assured in be- 
lief that he has fully recovered from injury bars any recovery for further 
loss of time resulting from original injury whether he has acted upon 
advice of his own or company’s physician.—Assured cannot recover for 
disability constituting continuance or recurrence of disability subsequent 
to settement.—Assured’s settlement of claims for total disability did not 
preclude beneficiary from recovering death benefits. Fidelity & Casualty 
Ce. of N, ‘ET, Vi Ogee CER) 2 cecdeeveetccecesencdvddsbaues baveeeesectns 

Facts held not to show insured had recovered from landlord for loss—general 
release executed by insured held to cover liability for loss—landlord not 
liable to insured—proof that stranger was liable essential to recovery— 
general release in violation of subrogation, defeats recovery—insured’s 
declaration that landlord caused loss not evidence that insurer was dam- 
aged by release of landlord. Franklin Fire Ins Co. v. Weinberg (N. Y.).. 


§ 604, CONTRIBUTION BETWEEN INSURERS, 

Where property on one lot was destroyed, other lot will be considered as 
separate place for application of average clause. Nye-Schneider-Fowler 
Co. v. Nebraska Lumbermen’s Mut. Ins, Ass’n (Ne€D.)...--seeeeeeseeees 

§ 605. SUBROGATION OF INSURER. 

(3). Subrogation under marine policies. 


Marine insurer, paying damage, is subrogated to shipper’s right of action 
against it, Petrol Traffic Co. v. Providence-Washington Ins. Co. (U. 8.). 


(31) 
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§ 606. —— ON PAYMENT OF LOSS IN GENERAL, 
(1). In general, 

Company, liable for loss of property by fire through negligence of defendant 
operating railroad, having paid said loss, is subrogated to all rights of 
insured against such defendant on account of such loss to full amount 
paid to insured. Allen-Wright Furniture Co, v, Hines (Idaho) 

(2). S@brogation to rights of mortgagee. 

In mortgagee’s action on policy to which mortgage clause was attached, 
there was no merit in answer setting up insurer’s right to subrogation to 
rights of mortgagee as against mortgagor and owner, where insurer had 
not paid mortgagee’s demand and did not pay it into court.—Insurer 
paying mortgagee’s claim subrogated, without order or formal assignment 
of security.—Insurer was not subrogated to morgagees’ rights until pay- 
ment of demand. State ex rel. American Cerftral Ins. Co, v, Reynolds 


(3), Subrogation under marine policies. 

Marine underwriter is subrogated by law to rights of insured in regard to 
loss.—Marine underwriter has no greater rights than insured and can- 
not recover against third persons for loss sustained unless insured could 
have recovered.—Underwriter can claim no subrogation if both vesels in 
collision have same owner. Globe & Rutgers Fire Ins, Co. v. Hines (U. S.) 


XVIII. Actions on Policies, 


§ 609. REMEDY ON LLOYD’S POLICIES, 

Unggerwriters held bound only for their proportion of loss as designated in 
policy. Merchants’ & Manufacturers’ Lioyd’s Ins. Exch. . Southern 
Trading Co. (Tex.) 


§ 612. CONDITIONS PRECEDENT IN GENERAL. 
(2). Notice and proof of loss. 


Where required certificate of magistrate or notary is not furnished action is 
not maintainable. Thornton v. Germania Fire Ins, Co. (Ga.) 

Where proofs of loss were not furnished as required by policy, there “could 
be no recovery, Ashwell v. Masonic Protective Ass’n (Conn.). 

Plaintiff's violation of policy provision for examination held not “to work 
forfeiture, but to delay action until questions were answered. George v. 
Conn, Fire Ins. Co, (Okla.) 

(3). Submission to appraisal and arbitration. 

When third referee was never selected and rights were not waived, there could 
be no recovery. Nadeau v. Ins, Co. of State of Pa. (Mass) oeee 

Fire policy held not to require appraisal as condition precedent to suit; or- 
dinary meaning of “required” is “demanded” or “requested” rather 
than “made necessary”. Norwich Union Fire Ins. Soc. v. Rayor (Colo.) 


§ 614. DEFENSES. 
(2), — 
Notice of claim held not condition precedent to right to recover on indemnity 
policy. Harndon v. Southern Surety Co. (Mo.) 
§ 615. IN GENERAL, 


Insistence by insurer upon one of several known grounds of defense may 
constitute waiver of others. Hay v. Bankers’ Life Co. (MO.)......++.++- 

Transactions of insured’s attorney in purchasing judgment for less than face 
value held not uvailable to insurer as defense, Ford seperate v. — 
& Casualty Co, of N, ¥. (Neb.)..-..cceeesees 

Recovery by insurefl under policy held not to amount to “double recovery. 
Artificial Ice Co, v. Reciprocal Exchange (Towa.)........seeceeceeeeene 


§ 618. VENUE. 


With provision that corporation may be used “where obligation or liability 
ariees”’, action by beneficiary of accident policy may be brought in county 
where insured was killed. Robinson v. Order of Railway Employees 
(Cal) .. 


§ 620. LIMITATIONS BY PROVISIONS OF POLICY. 
§ 622. —— TIME WITHIN WHICH ACTION MUST BE BROUGHT. 
(2). Validity of Provisions. 


Commencement of suit more than 12 months after loss held to justify non- 
suit. John Tatham & Co. v, Liverpool & London & Globe Ins, Co. (N.C.) 


(4). Circumstances excusing compliance with provisions, 


Delay in bringing suit within time fixed by policy is not excused by acts of 
company contemplated by its terms. John Tatham & Co, v. a & 
London & Globe Ins. Co. (N, C.) eooveue 


573 


431 


669 


138 


407 


502 
673 


691 


216 





Topical Index. 


(6). Bringing new action, 
Unless time for suit specified in policy extended by statute, second suit on 
policy could not be maintained. Hoyt v. Mass. Bonding & Ins. Co. 


§ 623. —— WAIVER OF LIMITATION. 
(1). In general, 


Defense that action was not brought on certificate within one- year pay 
limited may be waived by insurer. Hay v, Bankers’ Life Co. (Mo.). 


(4). Denial of liability 


Insurer held to have waived as matter of law right to resist recovery on 
ground that action was not brought within a year. suchas v. Bankers’ 
Life Co, (Mo.) se eeccccces, pe beens Seema 


$ 624, PARTIES, 
(1). Parties plaintiff in general. 


Assignment of judgment as security does not bar suit on policy. 

pital v. Fidelity & Casualty Co. (Neb.) 
(4). Assignees, 

Where insurer failed to act under facility of payment clause, beneficiary’s 
assignee possessing policy and receipt book could sue to maintain action. 
Williams v. Metropolitan Life Ins, Co. (Mo.).. 

(5). Necessary and proper parties. 

In mortgagee’s action, mortgagor and owner had no interest in controversy 
between mortgagee and company and were unnecessary parties. State 
ex rel, American Central Ins. Co, v. Reynolds (Mo.) 


§ 625. PROCESS. 


§ 627, —— AGAINST, FOREIGN INSURANCE COMPANIES. 
(1.). In general. 


Subagent held “local agent’ within statute providing for service. Arizona 
Mut. Auto Ins. Co. v. Bisbee Auto Co, (Ariz.) 


§ 628, DECLARATION, COMPLAINT, OR PETITION. 


§ 635, LOSS AND CAUSE THEREOF. 


Complaint in one paragraph charged two or more independent acts as caus- 
ing accidental injury and was based on the theory that either of the two 
facts, separately or both combined, might have produced the injury, 
and proof of either justfied recovery. Husbands v. Ind. Travelers’ Acc. 
Ass’n (Ind.) 

Complaint not alleging that injury was sustained | while walking on public 
highway held insufficient. Anderson v. Midland Casualty Co. (Ind.). 
Complaint on burglary policy held defective for not alleging ‘‘visible marks”. 

Carlisle Textile Co. v. Massachusetts Bonding & Ins. Co. (N, Y.)........-. 

Petition in action on policy insuring against robbery construed as alleging 
clerk was cognizant of taking; “actually cognizant’. Van Keuren v, 
Travelers’ Indemnity Co, (Ga.) 


g 637. ASSIGNMENT OF POLICY. 


Auto purchaser’s petition held demurrabe in not showing assignment of policy 
to-him. Indemnity Co. of America v. Mahaffey (Tex.). 


§ 640. PLEA, ANSWER, OR AFFIDAVIT OF DEFENSE. 
(1). In general. 

Alleged cancellation of policy of insurance on which suit is brought is af- 
firmative defense and must be specially pleaded and proved, and an- 
swer must allege facts upon which pleader relies as constituting cancel- 
lation. Van Scoy v. Nat’l Fire Ins. Co, of Hartford, Conn. (Iowa.). 


(2). Avoidance and forfeiture. 


To defend on ground of insured’s failure to submit to examination, insurer 
must plead and prove that time and place for examination were rea- 
sonable, Humphrey v. National Fire Ins. Co. (Tex.) ........ ¢ 

Reply alleging insured did not make false statements in application ‘and. that 
defendant insurer is estopped to raise such a defense is not inconsistent. 
Reid v. Brotherhood of Railroad Trainmmen (M0.).......eeseeeeseeeeeeee 

Breach of warranty by insured is not available without notice of special de- 
fense, as required by court rule. Douglass v. Ins. Co. of N, America 
(Mich, ) 


Loss and cause theréof. 


Insurer, seeking to reduce recovery because of other insurance, must allege 
facts showing in what manner and in what amount insurance should be 
reduced. Baker & Lasley v. Phenix Ins. Co, (Mo.) ... 


as 
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(4). Notice and proofs of loss, 


Plea failing to aver express contract of forfeiture in policy for failing to 
give written notice of loss within 60 days is defective. Royal Exch. As- 
our, Of TenGeon, Mngianad V. AMOR CAI). .csceecoscaccesvecess ° 


§ 645. ISSUES, PROOFS AND VARIANCE, 
(1). Issues made by pleadings. 


By-law as defense must be pleaded and proved. Weber v, Interstate Busi- 
ness Men’s Acc, Ass'n (N. D.) 


(2). Matters to be proved. 


Complaint in one paragraph charged two or more independent acts as caus- 
ing accidenta] injury and was based on the theory that either of the two 
facts, separately or both combined, might have produced the injury, 
and proof of either justfied récovery. Husbands v. Ind. Travelers’ Acc. 
Ass’n (Ind.) 

Averment that plaintiff released personal property covered by mortgage held 
material, under plaintiff's claim that beneficiary ratified assignment of 
policy by decedent. Marsh v. Elba Bank & Trust Co, (Ala.) 


(3). Evidence admissible under pleading. 


Defense of fraud in willfully and intentionally destroying property coupled 
with defense of false swearing in proofs of loss, does not permit insurer 
to assert that value at date of policy was less than four-thirds of 
amount of insurance. Miller v. Firemen’s Ins Co (Mo.) 


§ 646. PRESUMPTIONS AND BURDEN OF PROOF. 
(1). In general. 

Burden was on plaintiff to show that beneficiary, who took out policy, has 
pecuniary interest in holding manager in his service and that manager’s 
continued employment was necessary to the proper operation of the busi- 
ness; and, evidence showing parties’ relationship not being disputed, it 
was for court to say whether insurable interest existed. United Security 
Life Ins. & Trust Co, v. Brown (Pa.) 

Burden of proof that delivery of policy was conditional is on insurer, Prin- 
dle v. Fidelity & Casualty Co. of N. Y. 

Bank held not to overcome burden of proof resting upon it to show that bank 
dealt with widow with frankness in obtaining assignment of insurance 
from her. Marsh v. Elba Bank & Trust Co. (Ala.) 

Burden of proving condition precedent and plaintiff’s nonperformance there- 
of held on defendant. Casey v. Met. Life Ins, Co. (N. Y.) 

Where issuance of policy and proof of loss were admitted by defendant in- 
surer’s answer, burden of proof was placed on defendant insurer, or re- 
mained there throughout trial. Godfrey v, St. Paul Fire & Marine Ins. 
Co (Mo.) 

Burden was on insurer to show that compliance with verbal agreement to 
renew would violate law. Austin Fire Ins. Co. v. Adams-Childers Co. 


(2). Avoidance and forfeiture—Insurance of property. 


Issuance of policy is prima facie evidence of title in insured. Home Ins, Co. 
v. Chowning (Ky.) 


(3). Life and accident insurance, 


Burden of proving defense that insured was not in good health at time of 

delivery of policy was on defendant. Burgess v. Pan-American Life Ins, 
Co. «(Mo.) 

Beneficiary has burden of showing that deceased member, was in good stand- 
ing at time of his death.—Certificate is proof of good standing at time 
of issuance of certificate, and such good standing will be presumed to 
have continued until contrary is shown. Hay v,. Bankers Life Co. (Mo.) 


(4). Payment of premiums. 
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Insured’s possession of policy raises presumption that it had been delivered ° 


and paid for, or that credit had been given for premium; and, where de- 
fendant's testimony was otherwise, question was for jury. ‘Lafferty v 
Kansas City Casualty Co. (Mo.) 

Insurer bears burden of establishing defense of forfeiture for nonpayment of 
assessment.—Where, under pleadings, insurer had burden of proving non- 
payment of assessment, such burden continued on insurer throughout 
trial. Hay v. Bankers’ Life Co, (Mo.) 


(6). Risk and cause of loss in general, 


Defense of willful and intentional destruction of property dy plaintiff was 
affirmative defense, as to which defendant carried the burden. Miller v. 
Firemen’s Ins. Co, (Mo.) 

Burden is on claimant to show that death was caused accidentally—where 
diseased insured died of hemorrhage, it was improper to infer a fall from 
a bruise, that such fall was accident, and that it was cause of death 
rather than disease. Phillips v. Traivelers’ Ins, Co. (Mo.) 


— (4) 
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Where proof reasonably shows that injury was produced by violent and ex- 
ternal means, and where there is no ground for suspicion that wound 
was intentionally inflicted, there is presumption that insured did not vol- 
untarily inflict the injury upon himself, and it is presumed that injury 
was result of accident. Hornby v, State Life Ins. Co, (Neb.) 

(7). ——- Suicide, 


Insured’s death by external and violent means is presumed accidental and 
not suicidal.—Evidence to overcome presumptoin of death by accident 
must leave no other reasonable hypothesis than that of suicide. Green 
v. New York Life Ins. Co, (Iowa.) 

Where manner of death was not material, burden is on insurer to prove in- 
sured committed suicide under circumstances defeating liability under 
terms of policy.—Evidence of circumstances removes presumption of 
law against suicide, but not presumption of fact. Parker v 4®tna Life 
Ins. Co, (Mo.) 

Bwidence of circumstances removes presumption of law against suicide put, 
not presumption of fact. Parker v. A°tna Life Ins, Co. (Mo.) 

Where facts can be determined, there is no presumption against suicide. 
Thompson wv. Business Men’s Acc, Ass’n. 


§ 647, ADMISSIBILITY OF EVIDENCE. 
§ 650. APPLICATION FOR INSURANCE. 


Defendant surety company, failing to accompany bond of employee sued on 
by employer with copy of questions asked employer and answers given 
thereto cannot defend on ground of false representations. Southwestern 
Surety Ins, Co. v. Hico Oil Mill (Tex.) 


§ 651. POLICY OR OTHER CONTRACT. 
(2). Making and completion of contract, 
Letter from company instructing local agent to ascertain whether insured was 
in good health before delivering policy. held competent. _Denton,v. Kan- 
sas City Life Ins. Co. (Tex.) 


§ 659. —— DEATH OF OR INJURY TO PERSON INSURED AND CAUSE 
THEREOF. 
(2), Suicide. 
Coroner’s report held inadmissible as evidence of suicide. O’Brien v, New 
England Mut. Life Ins, Co. 
Evidence showing state of mind held ‘admissible to rebut defense of suicide. 
New York Life Ins. Co, v. Mason (U. 8.) 


§ 664, ESTOPPEL OR WAIVER. 


Conversation between insured and insurer’s agent held admissible to show 
whether agent knew insured’s exact interest. Royal Exch. Assur. of 
London, England, v. Almon (Ala.) 


§ 665. WEIGHT AND SUFFICIENCY OF EVIDENCE, 
(1). In general 
Evidence held insufficient to prove that fire insurance commission had or- 
dered change in form of policies. Austin Fire Ins. Co. v. Adams-Chil- 
ders Co, (Tex.) 
Evidence held to sustain findings of trial court for plaintiff for part of re- 
lief. Alliance Hail Ass’n v, Platzer (N, D.) 


(2). The contract. 


Fact of delivery or nondelivery of policy is affirmative defense and plain- 
tiff, introducing policy and proving death of insured by external bodily 
injuries accidentally received, has made out prima facie case. Lafferty 
v. Kansas City Casualty Co, (Mo.) 

Evidence held to sustain finding that insurance policy which never left pos- 
session of company’s agent never became effective and that there was 
consent to its surrender. Maryland v, L, R. Christenson Co. (Minn.).... 

Evidence held sufficient to contradict admission in proof of death that in- 
sured was suffering from disease of which he died at date of delivery 
of policy.—Evidence held to sustain finding that insured was in good 
health at time of delivery of policy. Burgess v, Pan-American Life Ins. 
Co. (Mo.) 

Evidence held not inconsistent with inference of agreement. Quinn-Sheperd- 
son Co. v. U. S. Fidelity & Guar. Co, (MINMN.)......ceeeeeeeeeeeeeecrees 
Evidence held to sustain findings of trial court that insured was in good 

health at delivery of policy. Echols v. Mut. Life Ins. Co. of N. Y. (Neb.) 


(3). Avoidance and forfeiture. 


Evidence held to support finding of jury that time and place fixed by insurer 
for insured’s examination were unreasonable. Humphrey v. Nat’] Fire 
Ins, Co. of Hartford, Conn. (Tex.) 

Card record of payment of premiums is not sufficient ‘‘writing” or ‘‘record” 
to counteract prima facie case and keep case from jury. Foster v. Met. 
Life Ins. Co. (Mo.) 
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Evidence of seasonable mailing of premium held sufficiently substantial to 
sustain verdict for plaintiff. Summer v. N. Y. Life Ins. Co. (Cal.)..... 


(4). Loss and liability of insurer in general. 


Evidence held not to require inference by jury that there was salvage of. 
some substantial value remaining after fire. Miller v. Firemen’s Ins, Co. 
(Mo.) 

Evidence held insufficient to support finding that fire was designedly ‘pet. by 
insured. Ohlson v. Sac County Farmers’ Mut, Fire Ins, Ass’n (Iowa). 
Payment of attoney’s bill held sufficient evidence of value of services to jus- 
tify allowance thereof in action by insured against insurer.—Findings 
of trial court that defendant repudiated liability and refused to defend 
action are sustained by evidence. Mannheimer Bros. v. Kansas Casualty 
& Surety Co. (Minn.) eve eccvevecscocesees 


(5). Life and accident insurance, 


Where policy provides that insurance is against “injury effected solely 
through external, violent, and accidental means’’, plaintiff or complain- 
ant must prove to reasonable certainty that death or injury was so 
caused. U. S, Casualty Co. of N. Y. v. Malone (Miss.) eeeccce 

Evidence held to show as clearly that fall was caused by disease as by ac- 
cident, Phillips v. Travelers’ Ins, Co 7 cece 

Evidence held insufficient to support finding that insured died of ptomaine 
poisoning. O’Connor v. Columbian Nat. Life Ins. Co, (Mo.). onecrecene 

Evidence held sufficient to warrant finding plaintiff mistaken in. conclusion 
of suicide. Thompson v. Business Men’s Acc. Ass’n (Mo.) e 

Evidence held sufficient to sustain finding that death resulted from acci- 
dental means.—Evidence held not conclusive that death was due in part 
to pre-existing diseases. Frommelt v. Travelers’ Ins. Co, (Minn.). 

Evidemce held insufficient to show that death was direct result of voluntary 
exposure to intense heat, Richards v. Standard Acc, Ins, Co, (Utah.). 


(6). Suicide. 


In action upon policy in which recovery against defendant could not be had 
if insured committed suicide, held that evidence was sufficient to sup- 
port verdict for plaintiff. O’Brien v. New England Mut. Life Ins. Co. 
(Kan.) 

Where evidence of suicide was circumstantial, statements ‘by. beneficiary in 
making proof of death under other policies that insured committed sui- 
cide, which were merely her conclusions from circumstances do not add 
to weight of these circumstances as evidence. Parker v. tna Life Ins. 
Co. (Mo,) ...... . coecee 

Where circumstantial "evidence is relied upon “to * establish * suicide, such cir- 
cumstances must exclude every other reasonable hypothesis. Goodbar 
v. Western & Southern Life Ins. Co. (W. Va.) 


(8). Estoppel or waiver. 


Evidence held to sustain finding that waiver by insurer was corporate act 
and not within provision against waiver by agent. Bowman v, Surety 
Fund Life Ins, Co. (Minn.) e+ 182 

Evidence held to warrant finding waiver of forfeiture for ‘delay in payment 
of premium, Wiser v. Central Business Men’s Ass’n (Mo.) sates, One 

Dvidence held to show parties who procured insured to take out policy wére 
not general agents of insurer. McCoy v. Nat’! Life Ins, Co, (Iowa,).... 20 


§ 668. QUESTIONS FOR JURY. 


(1). In general. 


Burden was on plaintiff to show that beneficiary, who took out policy, has 
pecuniary interest in holding manager in his service and that manager’s 
continued employment was necessary to the proper operation of the busi- 
ness; and, evidence showing parties’ relationship not being disputed, it 
was for court to say whether insurable interest existed. United Security 
Life Ins. & Trust Co, v. Brown 

In insurer’s action to foreclose mortgage given by defendant to secure pre- 
miums upon endowment policy taken out by defendant upon nephew's 
life, in whom defendant would ordinarily have no insurable interest, bur- 
den was on plaintiff to show insurable interest. United Rete seed Ins. 

& Trust Co, v, Brown (Pa.) ’ 

Instruction that change of beneficiary by direction. 0 
beneficiary was valid, though not authorized by board of directors, if pres- 
ident is allowed complete management of corporation, held error. Cole- 
man v. Northwestern Mut. Life Ins. Co. (Mo.) ... ceecccses OOt 

Evidence of vexatious delay to pay policy held sufficient to go to jury. Prin- 
die v, Fidelity & Casualty Co. of N. ‘Y. (BO.). 1. cccccccvcscasccecccsccse EOS 

Where, after company had made several payments, agent canceled policy and 
threatened to sue insured, question of vexatious refusal to pay was held 
for jury. Anderson v. Mutual Benefit H. & Acc. Ins. Co, (Mo.)......... 238 

Question whether there was vexatious refusal to pay loss held for jury. 
O’Malley v. John Hancok Mut. Life Ins, Co. of Boston, Mass, (Mo.)..... 408 


(36) 
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Where evidence was conflicting, court properly let jury decide whether penalty 
against insurance companies should be added in event of insured’s recov- 


ery. Royal Exch. Assur. of London, England, v Almon (Ala.).........65. 4 


Securing of other insurance did not waive right of notice of cancellation as 
matter of law. Artificial Ice Co, v. Reciprocal Exchange (Iowa.)...... 


(2). Agency. 


Whether agent had authority to deliver policy without payment of first 
premium held for jury under evidence. Thompson v, Travelers’ Ins. Co. 
of Hartford, Conn, (N. Y.) 

Evidence held sufficient to take question of agency to jury. Douglass v. 
Ins, Co, of N. America (Mich.)..... ‘ natern won 

(3). The contract in general . 

Where written policy had expired before fire occurred, evidence that one who 
had been previously authorized to solicit insurance for the company had 
agreed to renew policy when it expired but that his agency had been 
terminated before expiration of policy and no new policy was ever is- 
sued, does not warrant jury in finding that company had renewed policy. 
Salquist v, Oregon Fire Relief Ass’n (Ore.).........005. eeuew 

Evidence held to support jury finding that parties had entered. “into oral con- 
tract insuring fidelity of employees, Quinn-Sheperdson Co. v. U. 8S. Fi- 
delity & Guar. Co. (Minn.) 0 

Facts held to make prima facie. showing ‘that “application had been approved 
by medical director, and made case for jury on that issue. Jenkins v. In- 
ternational Life Ins. Co. (Ark.) ... Coe ecrerecccccsccenesecscocese 

Although defendant’s evidence of faiure to pay premiurg was uncontested, 
question of truth of defendant’s evidence was for jury. Foster v. Met. 
Life Ins. Co. (Mo.) bdedeedeecevseseeedeeed 

Question of intent with which agent delivered “policy and insured received 
it, whether for inspection or to take effect, was for jury. Thompson v. 
Travelers’ Ins. Co, of Hartford, Conn. (N. Y.) 

Hearsay conversation inadmissible; company not bound by agent’s declara- 
tions while not acting on principal’s behalf; applicant’s good health 
at time of policy delivery held for court. Folds v. N. Y, Life Ins, Co. 


Payment of premiums. 

Insured’s possession of policy raises presumption that it had been delivered 
and paid for, or that credit had been given for premium; and, where de- 
fendant’s testimony was otherwise, question was for jury. Lafferty v. 
Kansas City Casualty Co, (Mo.) wea 

Whether excessive concurrent insurance was carried held for “jury. Austin 
Fire Ins. Co. v, Adams-Childers Co. (Tex.) 

Defense that insured prevented insurer from settling with “owners of OR 
lost held not for jury. Olson v. Great Eastern Cas. Co, (Minn.). 

(5). Estoppel and waiver as to avoidance or forfeiture. 

Burden is on plaintiff beneficiary to show that two parties who solicited in- 
sured to take out policy were general agents of insurer and authorized 
to waive contract provisions. McCoy v. Nat’l Life Ins, Co. 

Plaitiff’s ownership of property at time of fire held for jury. Baker & Las- 
ley v. Phoenix Ins, Co, (Mo.) 

(6). Fraud or misrepresentations in general, 

Question whether assured had made misrepresentation held for jury. Fidel- 
ity & Casualty Co. of N. Y. v. Logan (Ky.) oie 

Question of falsity of statements contained in policy and intent of applicant 
in making them is generally for jury.—Whether insured’s answers in 
application are false, and his intent, are fact question for jury or for 
court sitting as jury. Mut. Life Ins, Co. v. Boucher (Okla.)..........- 

Insured’s testimony as to identity of car stolen with that insured held suffi- 
cient as against motion for directed verdict. Douglass v. Ins, Co. of 
Ni. AMOPICA CRICK.) 2 ccc ccccccccccccnsasncretccoebsseosascsesetccesssenes 

(7). Health condition, or habit of insured. 

Whether policy was delivered during good health of insured held under con- 
flicting evidence for jury. Burgess v. Pan-American Life Ins, Co. (Mo.) 

Admissions in proofs of death as to insured’s ill health at time policy was 
issued were not conclusive as to whethe such condition contributed to 
her death. Bultralik v. Met. Life Ins, Co. (Mo.). 


(8). Payment of premiums, 

Whether note given for renewal premium is taken as absolute and uncondi- 
tional payment of premium is quesion of fact to be determined by pro- 
visions of note and attending circumstances. Novak v. La Fayette Life 
Ins. Co., La Fayette Ind. (Neb.) 


(9). Increase of risk. 

Court not warranted in directing verdict for fire insurer on proof tending to 
establish increase of risk, where plaintiff policy holders made prima facie 
case, Godfrey v. St. Paul Fire & Marine Ins. Co, (Mo.) 

Whether giving of mortgage on realty increases hazard, is question for jury. 
Petranek v, Bohemian Farmers’ Mut. Ins, Co, (8. ) 
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(11.) Life or accident insurance, 


Question whether assured’s death was attributable to accident held for jury. 
Fidelity & Casualty Co. of N. ¥. v. Logan (Ky.)........ cone 
Where evidence is conflicting, issue whether death was ‘accidental is ‘for jury. 
—Conflicting evidence held to require submission to jury issue whether 
killing was accidental Employers’ Indemnity Corp. v, Grant (U. S.).... 
Whether insured when killed was engaged in occupation classified as of same 
hazard as that in which he was insured was question of fact. Hoyt v. 
Mans. WenGing & Tes. Ca: CH, TE) ccc cctecnscccdcecesccccscesesestcvse 
Where insured was killed while voluntarily aiding ‘peace officer in pursuit of 
criminals, fact will not as matter of law defeat recovery as “voluntary 
exposure to unnecessary danger.”” Sackett v. Masonic Prot. Ass’n (Neb.) 
Evidence held sufficient to take to jury question of whether disease resulted 
from accidental injury. Anderson v, Mutual Benefit H. & Acc. Ass’n 


(Mo.) 
Evidence held insufficient to carry to jury issue of death in assault to rob 
within policy. Guffey v. Continental Cas. Co, (Kan.).... 
Where there was no substantial evidence of fall as proximate cause of death, 
it was not issue for jury. Phillips v. Travelers’ Ins. Co. (Mo.) 


(12), “— Suicide. 


There being no reasonable probability other than suicide, court should decide 
question as one of law.—Suicide held shown as matter of law. Green v. 
N. Y, Life Ins, Co. (lowa.) 


Where defense is suicide and evidence is wholly circumstantial, noure cannot 
declare suicide as gnatter of law unless the circumstances exclude every 
reagonable hypothesis except suicide.—Where defense was suicide by in- 
sured, evidence that beneficiary had admitted that insured committed 
suicide does not authorize court to find suicide as matter of law con- 
trary to rule applying where evidence was wholly circumstantial, if bene- 
ficiary denied making admissions.—Weight of admissions by beneficiary 
when she was hysterical is question for jury.—Circumstantial evidence 
held not to show conclusively insured shot himself designedly. Parker 
V BWtnae Life Ime, Co. (MO)... rcccccccccccccescescccescccccece Seece 

Evidence contradicting admission ‘of ‘suicide hela. eufficient to carry” question 
of accidental death to jury. Thompson v, Business ae Acc. Ass’n 
CMO.) wcvcccsvcsvcescccccccenecsveresesssereeeseereesseseseveneseres 

Whether insured committed suicide held for jury. Trembley v. “Fidelity & 
CUSUAMY Cie, CHG) cccvccoscnccwcssenneccccccvecccccscnnscbegecceceosee 

Evidence as to cause of death held sufficient to authorize reeiaaeece to jury. 
Rorabaugh v. Great Eastern Casualty Co. (Wash.). 

(14). Notice, proof, and adjustment of ion, 

Question of fraud by agent in securing release held for jury. Anderson v. 

Mutual Benefit H. & Acc, Ags’n (MO.) 2... ccecee cece ceeeeeeeeereeenee 


Whether insured gave best notice of disabiity within his power, held for 
jury, Wick v. Western Life & Cas. Co. (Mont.)............ ° 


(15), Estoppel or waiver. 


Evidence made it jury question whether answer inserted in application was 
given by insured or by medical examiner.—Retention of certificate with 
copy of application for three months without objection held not as mat- 
ter of law adoption of false answer therein by insured Gruberski v. 
Brotherhood of American Yeomen (MInM.).......-..cecceeseccsccnccece 

Whether insurer, in accepting usual premium and failing to reply to insured’s 
letter stating his understanding of policy terms, waived payment of extra 


war premium held for jury. Ryan v. New England Mut. Life Ins. Co. 
«(s. C.) 


§ 669. INSTRUCTIONS, 


(10). Loss of property or indemnity and cause thereof. 
Instruction as to weighing probabilities of burning by insured held properly 
modified by adding “‘according to weight and Green EeNeee of evidence”’. 
Miller Vv. Firemen’s Ina, Co. (BMO.) ccuccccecscccccccscscescvcccccececs 
Instruction on accidental injury as proximate cause ‘of disease held correct. 
Anderson v. Mutual Benefit H. & Acc. Ass’n (Mo.) ....... Seseocoue oece 


(11). Death of or injury to person insured and cause thereof. 

Instruction as to presumptoin against suicide held not misleading. O’Brien 
v. Mow Mstahe, B8at. Rave Tae, CO. CAR). cance. cocccsccccecccepeccccve 
Where only defense was suicide, instruction directing verdict for plaintiff it 
jury found premiums had been paid and proof of loss waived by com- 
pany, unless they further found that insured committed suicide, was not 
erroneous. Parker v, Avtna Life Ins. Co. (MO.).....++..0++- ee oeetcescces 


(12). Extent of loss and liability of insurer. 


Instruction as to effect of valuation in policy held not to direct verdict with- 
out finding on vital issues. Miller v. Firemen’s Ins. Co, (Mo.).......... 
Defense cannot complain of charge construing policy most favorably to in- 
surer, Olson v, Great Eastern Cas, Co, (Minn.).. 
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§ 670. VERDICT AND FINDINGS. 


Answer to special interrogatory held not in irreconcilable conflict with gen- 
eral verdict for beneficiary. Modern Woodmen of America v, Hall (Ind.) 


§ 675. COSTS AND ATTORNEY'S FEES, 


Court has no authority to tax attorney’s fee in favor of plaintiff in rendering 
judgment in his favor in suit on fire policy covering personal property 
only, Security State Bank of Eddyville v. Actna Ins. Co. (Neb.)......... 

Sum allowed plaintiff as attorneey’s fees by lower court considered, and 
Same reduced tO amount equal to ten per cent of judgment recovered, 
exclusive of costs, and without interest. Rathbun v. Globe Indemnity 
Co. (Neb.) 


XIX. Reinsurance, 
$ 677. THE CONTRACT IN GENERAL. 


§ 679. CONSTRUCTION AND OPERATION. 


Reinsurance contract construed as to time of attachment of lien on policy. 
Shinholser v. Henry (Ga.) 

Noncompliance with reinsurance contract as to payment of assessments held 
to defeat right to death benefits, regardless of member’s right to rein- 
statement.—Liquidator’s failure to notify certificate holders of reinsurance 
does not make reinsurer liable on certificate held by member who did 
not pay his dues as required by contract. Dubey v, Phillips (N. Y.).... 


XX. Mutual Benefit Insurance. 
(A) CORPORATIONS AND ASSOCIATIONS, 


§ 687. NATURE AND STATUS IN GENERAL, 


Statute relating to regulation of fraternal benefit societies held not to apply 
to associations having no lodge system. Home Mut, Ben. Ass’n v, Keller 
(Ark.) 

Certificate issued by foreign insurance. ‘company held assessment insurance 
contract. Kribs v. United Order of Foresters (M0.)........ceesceseeeees 


§ 688. EXEMPTIONS FROM GENERAL LAWS REGULATING INSUR- 
ANCE, 


Fraternal beneficiary association need not deposit premiums paid before de- 
fending for insured’s misrepresentation in view of exemption of such as- 
sociations from provisions of insurance laws. State ex rel. Brotherhood 
of American Yeomen v. Reynolds (Mo.) ocsneseve 

Fraternal benefit certificates not covered by statutory provisions with re- 
spect to nonforfeiture or nonintentional misrepresentations, incontesta- 
bility, etc. Sovereign Camp, W. O. W., v. Allen (Ala.). Sa 

Fraternal benefit society asseasment contract is subject to requirement of 
return premiums before alleging misrepresentations. Kribs v. United 
Order of Foresters (Mo.) 

Benefit societies are exempt from provision of general insurance statute re- 
quiring deposit of premiums paid as prerequisite to defending on mis- 
representations. Cromeens v, Sovereign —. Woodmen of the World 
(Mo.) ... 


§ 693. CONSTITUTIONS AND BY-LAWS. 


Where supreme legislative body of association has given reasonable construc- 
tion of ambiguous provision of its laws, court will adopt that construc- 
tion. Fowler v. Sovereign Camp, W, O. W. (NeD.)....c.ccececescceccers 


§ 694. MEMBERSHIP. 
(3). Recourse of members to courts. 


Finding of board of directors of association upon investigation of charge 
against member held reviewable by court though by-laws provided that 
findings of directors should remain in force until reversed by Supreme 
Conclave.—Court will not enjoin board of directors of society from in- 
vestigating charges made against member under by-laws authorizing 
board to sit as board of investigation with power to summon witnesses 
and conduct trial in such a case, in absence showing that board was 
acting in other than fair and impartial manner; member having ade- 
quate remedy at law under such by-laws. Galvin v. Brotherhood of 
American Yeomen (Mo.) 


§ 695. -OFFICERS AND AGENTS, 


Agent of fraternal society held without authority to make oral contract of 
insurance, Valerio v. Woodmen of the World (Wis.). ecece 
Delegates elected to serve at regular quadrennial session. ‘of ‘supreme legis- 
lative body of benefit society, cannot lawfully serve at special session 
two years later, where no provision is made for electing delegates to 


special session, Widener v. Sharp (Neb.) cocse S46 


(39) 
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§ 697, SUPERIOR, SUBORDINATE, AND AFFILIATED BODIES. 


Court may prevent substitution of new lodge by Supreme Chancellor of order 
pending appeal from his order suspending plaintiff lodge.—Court may en- 
join Supreme Lodge where reasonably necessdry to protect property and 
property rights of suspended lodge.—Supreme Lodge officers cannot be 
enjoined from refusing to recognize suspended subordinate lodge where 
lodge statutes provide Supreme Chancellor’s order shall stand until Su- 
preme Lodge acts. White v. Greene (Conn.) 


§ 700. INSOLVENCY AND DISSOLUTION, 


§ 705. CONSOLIDATION, 


Executive counsel of defendant order, sued on beneficial! certificate issued by 
another order, with which it is claimed to have merged, held to have had 
authority to prescribe terms of amalgamation under supervision of Su- 
preme Council of order, with full power and control, over all transac- 
tions.—Presumption should prevail that chief executive officers of order 
were authorized to make merger contract.—Order which merged with 
other held estopped to repudiate part of merger agreement. Independ- 
ent Order of Puritans v. Brown (Tex.) 


(B) THE CONTRACT IN GENERAL, 


§ 713. APPLICATION AND ACCEPTANCE. 


Actual acceptance of application required to create contract of fraternal bene- 
fit insurance. Handlier v, Knights of Columbus (Neb.) 


§ 717, CONSTITUTION, BY-LAWS, OR RULES AS PART OF CONTRACT. 


§ 718. —— EXISTING PROVISIONS, 


All terms and provisions of policies of insurance shall be construed most 
strongly against insurers and by-laws of mutual benefit society shall be 
construed more favorably to insured. Woodmen of the World v. Alvord 
(Ala,.) . 


§ 719. —— SUBSEQUENT PROVISIONS OR AMENDMENTS, 
(1). In general. 


Suspension of provision fofeiting membership by engaging in military serv- 
ice during “period of war” held retroactive. Ellis v. Fraternal Aid 
Union (Kan.) 

Certificate provision that contract is governed by laws. of ‘society then in 
force or adopted thereafter is valid and binding upon beneficiary provided 
subsequent changes of contract are reasonable and made before benefit 
accrues.—Where contract in fraternal order is governed by laws of order 
then or afterwards adopted, adoption of new constitution and code of 
laws by order superseded all previous constitutions and laws, provision 
therein limiting right to commence suit within one year from death of 
insured was prohibited and is void. Sovereign Camp, W. O. W., v.. Mil- 
ler (Miss,) Ceccccesece 

If subsequent by-law of fraternal order is in conflict with ‘certificate, ‘and “the 
contract of insurance legally entered into, contract and certificate will 
control. Independent Order of Puritans v. Brown (Tex.).........es00% 

Fraternal society which has issued certificates on applications by which in- 
sured agreed to be bound by society’s by-laws then in force and to be 
thereafter enacted, can make by-laws subsequently enacted applicable to 
such existing certificates.—By-law providing that proof of death of mem- 
ber based on disappearance cannot be made until full term of member’s 
expectancy of life is contrary to rule of common law. Bennett v. Mod- 
ern Woodmen of America (Cal.) 

Only existing laws of mutual benefit society presumed to be known, 
members may agree to be bound by future laws. Woodmen of the World 
v. Alford (Ala.) 

By-law providing that disappearance of member shall raise no presumption 
of death was unreasonable and inapplicable as to fraternal benefit certifi- 
cate previously issued, although certificate provided that member should 
be bound by all future changes in by-laws, Modern Woodmen of Amer- 
ica v. White (Colo.) 

Provision of amended by-laws permitting member physically disabled to sur- 
render certificate and to receive certain specified benefits does not con- 
stitute “endowment insurance” and is not illegal.—Readjustment where- 
by lien is placed upon amount promised to be paid on certificate is not 
— for that reason alone. Fowler v. Sovereign Camp, W O. W. 

eb. 

Subsequently enacted by-laws are binding on all members of the corporation. 
Severeege Camp. WO). Wis..¥. AMOR. CARA io vc nicincsccomrdcevied varsaanes 


(3). Relating to rate of assessment, 


Where certificate did not name any fixed rate of assessment, but provided for 
Payment of all assessments and dues levied, society had right to levy 
dues and assessments necessary to pay all matured claims and provide 


(40) 
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funds required by constitution and by-laws and did not break its con- 
tract by raising rates. Sealy v. Sovereign Camp, W. O. W. (Ga.)........ 
“Loading” of rate assessment of members of association by percentage meth- 
od, instead of by per capita method, is within discretion of association.— 
“Loading” of net rate to extent of 15 per cent held not excessive or dis- 
criminatory.—Association may change from assessment basis to level pre- 
mium plan.—Adverse selection proper to be considered in passing on re- 
adjustment of assessment rates of association.—Equity will not declare 
readjustment plan of association void, unless clearly shown to be illegal. 


Fowler v. Sovereign Camp, W. O, W. (NeD.)........cccccccceccsccecves . 
Fraternal beneficiary society held without power to legislate or adopt new 
table of rates. Widener v. Sharp (NED) 0... cscccccocccccccnscececese 


When insured agrees to be bound by future changes of by-laws, association 
may increase rates and change plan of assessment if there is no injustice 
done.—In absence of averment to contrary, it will be presumed that in- 
cease of rates or change of plan of assessments to increase revenues was 
reasonable.—That increase of rates is prohibitive to older members does 
not itself make rate unreasonable,—Division of members of association 
into two classes held discriminatory.—Amendment changing certificate 
held not reduction in amount of benefits thereunder.—Signed agreement 
to pay additional assessment during disability held not waiver of objec- 
tion to discriminatory classification. Case v. Supreme Tribe of Ben 
ER CIRORY) pod. oo. Kis oc ve owes ees cap hdelene thie Keke ease Onno ance 


(5). Relating to prohibited or hazardous occupation. 


Amendment as to increased rates'held to apply only to members changing 
ee after isssue of certificate. Woodmen of the World v. Alford 
GRR) cdcccicaredeigsncdeccesacdedadéchcteadapuvoetdnaéie Cas @overoecsoves 


§ 723. MISREPRESENTATION, FRAUD, OR BREACH OF WARRANTY. 
(1) Warranties and representations defined and distinguished, 


Application will not be construed to create warranty if language will admit 
of other interpretation more favorable to insured. Modern Woodmen of 
AMOR Vi WR CUM.) «00.0 ocgecvsnceccs chiscoshed weve sees eee eeeeeeecees 


2.) Effect of misrepresentation, breach of enduandih: or con- 
cealment in general, 


Representations by applicant are considered as warranties, and when false, 
avoid the policy. Cromeens v, Sovereign Camp, Woodmen of the World 
CHEDD  cacvcscccdnsetessvesbtcccinssUiehuaektcstesetssaseuneetamrvakeues 


(6). Statements as to medical attendance, 


Applicant’s false statement as to medical attendance avoids liability, unless 
waived, or defendant association is estopped from asserting it either by 
requiring additional proofs or in its statement of grounds for rejection 
of claim. Security Ben. Ass’n v, Webster (Tex.).......-ccceeeeeeceeece 


(7). Statement as to family history. 


Where there was no evidence of falsity or intent to deceive in assured’s rep- 
resentations as to her family history, incorrect history did ot vitiate 
policy,—Misrepresentation or mistake as to family history does not vitiato 
policy not conditioned to be void on such ground. Sovereign Camp, W. 
O, Wes Vi, FERRE CTR ik eV eivew sas sc sarcuaidacedens nets tesuaawcnecen 


§ 724. ESTOPPEL OR WAIVER Ag TO DEFECTS OR OBJECTIONS. 
(1). In general. 

Conditions of contract, intended for benefit of insurer, may be waived by one 
having authority. Woodmen of the World v. Alford (Ala.)..... eeseveee 

Constitution and by-laws providing that no officer, employee or agent of Sov- 
ereign Camp, or any camp, has power to waive any of conditions on 
which benefit certificates are issued, is valid. Cromeens v. Sovereign 
Camp, Woodmen of. the World (MO0.).....ccccccccccccnccccecceeeeseeece 


(2). Misrepresentation, breach of warranty, or fraud. 


Statute prohibiting defense of misrepresentations in obtaining insurance un- 
less insurer returns or tenders premiums received, applies to contract 
of assessment insurance issued by foreign fraternal benefit society. 
Kribs v. UnitedOrder of Foresters (MO0.)......ccceseeecceeerereercerenes 

Knowledge of clerk of local camp that insured had disease and was “attended 
by physician within five years before certificate was issued and accept- 
ance of premiums did not waive the right of insurer to avoid certificate 
for false answer of insured as to such facts, as clerk could not be ex- 
pected to know what warranties were contained in application.—Clerk 
of local camp has no power to waive conditions of certificate. Cro- 
meens v. Soveregn Camp, Woodmen of the World (M0.)......e.+ssee05 


§ 726, MODIFICATION AND REFORMATION. 

Ordinarily there can be no change in contract of insurance as made by fra- 
ternal order except by consent of both parties. Ste: Order of 
Puritans v. Brown (Tex.) ....ccccecccessceccvsesseecsssens . Prccecede 
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§ 726. CONSTRUCTION AND OPERATION IN GENERAL. 


Contract in application will be strictly construed to prevent forfeiture. 
Modern Woodmen of America v, Hall (Ind.) 

Provision of constitution of fraternal benefit company that no benefits shall 
be paid to a member who is three months or over in arrears for weekly 
dues, which he had option to pay quarterly, is too unambiguous to per- 
mit of evidence on behalf of company that provision was construed to 
prevent payment where weekly dues had not been paid by the member 
during an entire quarter. Independent Council No. 2, Junior Oder of 
United American Mechanics of the District of Columbia v. Lucas (U. S.). 


“(C) DUES AND ASSESSMENTS, 


§ 738, WAIVER OF OBJECTIONS TO ASSESSMENT. 


Where, by mutual consent, insured accepts new certificate, beneficiary in ac- 
tion thereon can raise no question as to validity of assessment rates, lev- 
ied upon original certificate, which were paid in full without protest.— 
Beneficiary cannot claim that insured was excused from tendering as- 
sessments because of invalid increase without tender under origina! 
rates. Jensen v. Grand lodge of A. O. U. W. (Neb.) 


§ 739. TIME FOR PA {MENT. 


Additional dues payable on change of occupation held payable when regu- 
lar rate became due. Sovereign Camp W. O. W., v. James (Tex.) 


(D) FORFEITURE OR SUSPENSION, 


§ 746. EFFECT OF SUSPENSION OF SUBORDINATE BODY. 


Member of subordinate lodge who, on subordinate lodge’s withdrawal from 
death benefit paying institution under control of Grand Lodge, paid cer- 
tain sum to retain membership in benefit organization, pursuant to sub- 
ordinate lodge’s notice that payment of such amount would be sufficient 
for such purpose, held member in good standing. Orefice v. Grand 
Lodge of State of N, Y. Fondo Unico Mortuario, Independent Order Sons 
of Italy (N. Y.) 


§ 748. VIOLATIONS OF TERMS OR CONDITIONS OF CONTRACT. 


Fallure to notify of change of occupation held no defense where hazard was 
not increased. Porter v. Commonwealth Cas. Co. (Pa.) 

Stipulation that there should be no liability if insured died as result of ‘“‘com- 
bat” precluded recovery on insured’s death only if he brought on diffi- 
culty and encounter in which he met his death. Eminent Household of 
Columbian Woodmen v, Payne (Ala.) 

Failure of insured under fraternal benefit certificate, on changing to a more 
hazardous occupation, to give notice and pay additional assessment as 
required by by-laws, works a forfeiture. Sovereign Camp, W, O. W., v. 
Allen (Ala.) 


§ 749. NONPAYMENT OF DUES OR ASSESSMENTS, 


§ 750. —— DEFAULT AS A GROUND OF FORFEITURE IN GENERAL. 


Member who had option of paying fraternal benefit dues weekly, monthly, 
or quarterly, is not in arrears on payment of dues until the end of the 
quarter. Independent Council No. 2, Junior Order of United American 
Mechancis of the District of Columbia, v. Lucas (U. 8.) 


§ 754. EXCUSES FOR NONPAYMENT. 


Beneficiary’s neglect to tender subsequent assessments held not excused by 
claim insured’s suspension was wrongful. Jensen v. Grand Lodge of 
A, O. U. W. (Neb.) 

* 
§ 755. ESTOPPEL OR WAIVER AFFECTING RIGHT OF FORFEITURE. 
(1). In general. 

Requirement of additional proof of loss was not waiver of misrepresentation 
by insured as to previous consultation of physician, where association had 
no knowledge at time of calling for additional proof that such represen- 
tation in application was false.—Provision that demand for proofs of loss 
is not waiver of defense held valid.—Association held not to have waived 
and not to be estopped from asserting defense of misrepresentations. 
Security Ben, Ass’n v. Webster (Tex.) 

Parol waiver of condition was good, though required to be in writing where 
there was no evidence showing no written waiver. Sovereign Camp, W. 
oO, W., v. Hubbard (Tex.) 

If company, after knowledge of breach, enters into negotiations with assured 
which recognize and treat policy as still in force, or induce insured to in- 
cur trouble or expense, it will be regarded as having waived right to claim 
forfeiture; but there must be something done or said by company to in- 
duce action or reliance on it, “waiver” being in nature of an estoppel, 
though they are not convertible terms, Sovereign Camp, W. O. W., V. 
Allen (Ala.) 
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Beneficial order held not estopped to interpose defense that insured died 
in military service within insurance regulations. Olson v, Grand Lodge, 
A. 0. U. W.. of North. Dakota (N, Di). csccccccccccectonvecceccccsecese 
Where insured paid premiums through local secretary, efforts toward rein- 
statement are not estopped because of misapprehension as to standing. 
Eminent H’'hld of Columbian Woodmen v. Simmons (Ark.)........-+e++ 
Insurer’s refusal to pay on one ground held not to estop other defense. 
Woodmen of the World v. Maynor (Ala,) ........ceseeees 
(2). Powers of officers and agents. 


Fraternal order estopped, when local clerk was informed of change of occupa- 
tion and no notice of change of assessment was given. Sovereign Cainp, 


W. O, W., Vv. Key (Ark.) ..sc.ceee cess éocsagenns betas oRene sca ba 
Pkrysician of ‘insured who examined applicant. is agent ‘of ‘insurer. Supreme 
Tribe of Ben Mur V. York (COG) ccccccccvcvcccvcvscecsec ain sees 


Acceptance of regular assessment by local clerk of fraternal * benefit ‘society 
was not waiver of provision of by-laws as to notice of change to more 
hazardous occupation, though he knew of such change. ee Camp, 


W. Qe We BH ROM CAE) | ccc vtdicesc ehbadeteadedscabvctes charnaweea 
Statute relating to contracts held to apply only from date of "approval. 
Woodmen of the World v. Alford (Ala.).......... neVuawseuke vets wade 


Where prohibited by contract, waiver by act “of clerk held no bar. Wood- 
men of the World v: Maynor (Ala) wcccccsccvcdicedequanses eeehances ee 
Where secretary collected dues, caetied. oe make payment, and rociety 
accepted premiums past due, it was estopped to deny payment, although 
it refunded past-due premiums—provision constituting local secretary 
as agent of society held invalid. Eminent Hhid, of Columbian Wood- 
men. V. Bimmone, (CATK:) sctides ces ctvisresecvccr veeviesoueedues od cvecses 
“Society is not estopped to rely on war clause in policy by acts of local 
clerk. Sovereign Camp, W. 0. W., v. Peaugh (Ark.)........cccescccs 


(3). Demand, acceptance, and retention of assessment. 


Mere acceptance of dues while insured was in military service in France did 
not give right to recover on certificate where insured died in such service, 
and certificate provided that association would not be liable for death 
occurring in service in foreign lands, since insured may have been de- 
sirous of simply maintaining certificate dengcix 190% of exemption. Marks 
v. Supreme Tribe of Ben Hur (Ky.)...... * doin gw ee bage a e's ced eaets 

Evidence as stated held insufficient to show ‘waiver of forfeiture by local 
olerk of fraternal benefit society. Sovereign Camp, W. O. W., v. Allen 
CR.) 0 cic coweaawes ° 


(4), Custom and course of dealing. 


Insurer held estopped to claim forfeiture by payment of assessments other- 
wise than as prescribed. Ellis v. Fraternal Aid Union (Kan.). 

Benefit society held estopped to assert nondelivery of policy to assured. where 
it delivered certificates without protest or notice to beneficiary, accepted 
payment of dues from him, and did not call his attention to requirement 
that certificate be delivered to assured. —— eae Ww. O. W., V. 


Hubbard (Tex.) .......... Caeweunseks sot edcnscedes ° Lagasse ge eensones 
(5). 

Mere formal notice of delinquency would not reinstate suspended member of 

society. Kgts, & Ladiees of Sec’y v. Lewellen (Ark.)........60+5 ees 


756. NOTICE AND PROCEEDINGS TO GIVE EFFECT TO FOR- 
FEITURE. 


(1). Necessity of proceedings to declare forfeiture, 


Fraternal benefit society need not notify insured of suspension and forfeiture 
after failure to notify of change to more hazardous occupation. Sov- 
@eign Camp W.. Oi W:. Vv. Adlon CAMP do ccckccecvevcsts Sas weetes's desvee et 


§ 758. REINSTATEMENT. 





§ 761, HEALTH AND CONDITION OF INSURED. 


Effect of reinstatement of member of mutual benefit society without compli- 
ance with constitution and by-laws stated. Woodmen of the World 
v. Alford (Ala.) .......006. a étsloncee Beedle oe bee éVeddvsiced ody tise siemties 


§ 763. WAIVER OF OBJECTIONS. 


Officer of local lodge charged with duty of collecting and remitting dues to 
supreme organization is its agent, and his knowledge of member’s ill 
health at time of reinstatement is knowledge of society.—Benefit society 
held to waive povision against reinstatement during ill health by receiv- 
ing and retaining assessments. Modern Woodmen of America v. Ball 
CURE). civccccces sbe¥ec on cv ses vesecesoes Sic évcvestetat ©6666 esse oveses 





§ 765. REMEDIES FOR RELIEF AGAINST FORFEITURE. 


Enforcement of rates not validly adopted by beneficiary association will be 
enjoined. Widener v. Sharp (NeD.) cccceccerceececceeeenasenseseeeee 


(43) 
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(E) BENEFICIARIES AND BENEFITS. 


§ 767. STATUS OF BENEFICIARIES IN GENERAL. 


Insured had right to designate whomsoever he chose as beneficiary, regard- 
less of whether or not they had insurable interest. Harden v. Harden 


§ 768. PERSONS WHO MAY BE BENEFICIARIES. 


§ 770. STATUTORY PROVISIONS. 


Association cannot create fund for benefit of those not included within class 
prescribed by organic law regardless of where insured resides or con- 
tract was made. Thomas v. Locomotice Engineers’ Mutual Life & Acci- 
dent Ins, Ass’n (Iowa) ° 

Fraternal society cannot, by issuing certificate payable to designated person 
who was not within class who may be designated as beneficiaries under 
law of incorporation, waive restrictions of that law. Bennett v. Modern 
Woodmen of America (Cal.) 


§ 771, PROVISIONS OF CHARTER OR BY-LAWS. 


There was no conflict between charter and by-laws of association in regard to 
changes of beneficiaries.—General charter provisions of association as to 
eligible beneficiaries will be given broad and liberal construction so as 
to accomplish general object of association. Bell v, Policy Beneficiary 
Ass’n (Pa.) 

Where charter of association declares it is organized for providing relief 
for widows and orphans of deceased members, it is without right to issue 
policy of endowment in favor of another person. Walker v. Young Men’s 
St. Michael’s Mut, Aid & Benevolent Ass’n (La.) 

“Dependent” is one who is maintained by member upon some merely legal 
or equitable ground, and mere gratuitous maintenance does not satisfy 
the requirement of by-laws of fraternal insurer; child who was not le- 
gally adopted by member cannot be beneficiary. Royal Neighbors of 
America v, Fletcher (Tex.) 

Provision of certificate limiting persons who may be beneficiaries held valid. 
District Grand Lodge No. 18, Grand United Order of Odd Fellows of 
America, v. Gardner (Ga.) 


§ 772, DESIGNATION OF BENEFICIARY. 


§ 773. IN GENERAL, 

Only interest of holder of certificate in death benefit therein provided for is 
limited power of appointment of beneficiary. Carpenter v, Knights of 
Columbus (Mass.) 


§ 777. INVALID OR INEFFECTIVE DESIGNATION, 


Objection that beneficiary was ineligible could be raised only by fraternal 
organizatoin. Shinholser v. Henry (Ga.) 

Benefit society could not complain where it accepted application and issued 
certificate payable to member’s estate, and accepted payment of premi- 
ums with full knowledge that insurance was so payable. District Grand 
Lodge No. 18, Grand United Order of Odd Fellows of America, v, Gard- 
ner (Ga.) ao 


§ 778. FAILURE TO MAKE DESIGNATION. 

Under by-law providing that society will not be responsible for payment of 
death contributions or assessments where deceased member fails to des- 
ignate beneficiary, society is not liable for payment of any death bene- 
fit. Walker v. Young Men’s St, Michael’s Mut, Aid & Benevolent Ass’n 


§ 779. CHANGE OF BENEFICIARY, 


$ 780, RIGHT TO CHANGE IN GENERAL. 


Certificate of membership in benefit association is a ‘“‘chose in action” and in- 
sured therein has right to change beneficiary. Harden v. Harden (Ky.) 

Redesignation of beneficiary revoked by marriage when permitted by consti- 
tution of order, and not in violation of any obligation restraining or at- 
tempting to restrain change in Rt, held valid, Carpenter v. 
Knights of Columbus (Mass.) 


§ 782. RIGHTS OF BENEFICIARY PREVIOUSLY DESIGNATED. 


Insured’s statement that wife would have insuance held to give no right as 
against designated beneficiary. Carpenter v. Knights of Columbus (Mass.) 

Assured may not change beneficiaries without consent of party having bene- 
ficial interest through payment of premiums.—Changing beneficiary 
without consent of party acquiring beneficial interest by payment of 
premiums is fraud on latter. Columbian Circle v, Mudra. Kroupa Vv. 
Mudra (Iil.) . 
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§ 783. VESTED INTEREST OF BENEFICIARY. 


Beneficiary acquires no vested interest in certificate or proceeds during life- 
time of member but merely an expectancy which does not become vested 
right until death of assured, although association may require change 
carried out in certain manner. Bell v. Police Beneficiary Ass’n (Pa.).. 

Where certificate gave insured right to change beneficiary, designated bene- 
ficiary has no vested interest in the benefit. Thomas v, Locomotive En- 
gineers’ Mutual Life & Accident Ins. Ass’n (Iowa) 

Person designated or entitled as beneficiary under certificate has expectancy, 
which on death of insured becomes a vested right. Carpenter v, Knights 
of Columbus (Mass.) 


§ 784, ——- MODE OF CHANGING DESIGNATION, 
(1). In general. 

Beneficiary acquires no vested interest in certificate or proceeds during life- 
time of member but merely an expectarfty which does not become vested 
right until death of assured, although association may require change 
carried out in certain manner. Bell v. Police Beneficiary Ass’n (Pa.).. 


(2). Death of member before change is completed, 


Change of beneficiary held not to have taken place. Harden v, Harden (Ky.) 

Though provision for change of beneficiaries are to be sctrictly construed, 
there is well-settled exception to rule in case where beneficiary has done 
all he could to effectuate change before his death, Thomas v, Locomo- 
tive Enginees’ Mutual Life & Accident Ins. Ass’n (Iowa) 

Beneficiary designated in application for issuance of new certificate held “not 
entitled to recover on member’s death prior to cancellation of old cer- 
tificate. Sheffield v. Mod. Woodmen of America (S, D.)......... beseee 

(6). Who may make objection, 

Beneficiary originally designated in certificate cannot raise objectoin that 
change of beneficiaries attempted by insured was not executed in manner 
required by by-laws of association, where association had waived those 
requirements. Thomas v, Locomotive anne. Mutual Life & Accident 
Ins. Ass’n (lowa) oe 

(7), Estoppel and waived as to ete of change. 

Provision regulating method of change of beneficiary was one for protection 
of association, and therefore could be waived by association.—Associa- 
tion waives objection to method of changing beneficiaries by paying 
money into court.—Where agent of association gave instructions as to 
change of beneficiaries, he thereby waived requirements of by-laws.— 
Divisional secretary held authorized to waive requirements for change of 
beneficiaries to be made through him. Thomas v. Locomotive Engineers’ 
Mut, Life & Accident Ins, Ass’n (Iowa) 


§ 786. LOSS OR CONTINGENCY ON WHICH BENEFITS BECOME 
PAYABLE. 


§ 787. —— IN GENERAL. 

Railway mail clerk, ruptured while lifting heavy sack of mail while engaged 
in customary work, was not entitled to recover under certificate insuring 
him against injuries “through external, violent ,and accidental means”. 
Fane v, National Ass’n Railway Mail Clerks (N. Y.) 

Insurer has right to select risks it is willing to assume, and there is no pub- 
lic policy against contract exempting company in advance from liability 
for death of insured while in military or naval service of government. 
Marks v. Supreme Tribe of Ben Hur (Ky.) 


§ 791. AMOUNT OF BENEFITS. 
(1). Death benefits. 

Draftee is “enlisted man” within purview of wares: Watson v, Sovereign 
Camp, W. O. W. (8. C.) conecccecescosececesese 

Provisions in beneficial certificate ‘which’ ‘limits. liability if insured member 
shall engage in military service, state ground of status and not of causa- 
tion as test, where no provisions otherwise indicate Olson v, Grand 
Lodge, A. O. U. W., of North Dakota (N. D.) 

Provision in contract as to war risk held valid. Sovereign Camp, W. O. Ww. 
v. Peaugh (Ark.) 

Under facts stated, beneficiary held entitled to specified sum on death be- 
fore expiration of six months. Kgts. & Ladies of Sec’y v. Lewellen 


§ 793. RIGHTS OF BENEFICIARIES TO PROCEEDS. 

Fraterna! society authorized by law of imcorporation to pay benefits only to 
wives, designated blood relatives, and dependents, cannot be required 
to pay the proceeds of certificate to designated beneficiary who was niece 
of insured by marriage only and was not dependent on him. Bennett 
v, Modern Woodmen of America (Cal.) 


(45) 
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Divorce prevents recovery by wife under statute prohibiting payment of ben- 
efits except to designated class.—Divorced wife cannot recover as affi- 
anced wife unless she has been redesignated as beneficiary after engage- 
ment. Thomas v. Locomotive Engineers’ Mutual Life & Accident Ins. 
Ass’n (Iowa) ...... CPREhe cobs Vee ueewebeeey 


§ 795. RIGHTS OF REPRESENTATIVES OF INSURED. 


Plaintiffs held not entitled to recover father’s burial expenses in absence of 
proof that they incurred such expenses. Walker v. see Men’s St. 
Michael’s Mut. Aid & Benevolent Ass’n (lLa.)....... erbeevenebads 

Where certificate was payable to designated beneficiary ‘or ‘awful heirs of 
insured, and beneficiary was disqualified to receive payment, heirs are 
entitled thereto as beneficiaries, not by descent, and administrator of 
insured has no claim to proceeds of certificate. Thomas v. Locomotive 
Engineers’ Mutual Life & Accident Ins. Ass’n (Iowa) dinees ee 


§ 800. DAMAGES FOR REFUSAL ,OF PAYMENT, 


Fraternal order not permitted to transact business in state will be held sub- 
ject to general life insurance statutes. Independent Order of Puritans 
v. Brown (Tex.) 


(F) “ACTIONS FOR BENEFITS, 


¢ 803. PROVISIONS OF CHARTER, BY-LAWS, OR CERTIFICATE OF 
MEMBERSHIP. 


§$ 805. —— RESORT TO COURTS FOR SETTLEMENT OF DISPUTES. 
(1.). In general. 


Provisions of constitution and by-laws of order prohibiting institution of 
legal proceedings before submission of controversy to order, do not ap- 
ply to claim against society for money due on its contract. Eminent 
Household of Columbian Woodmen v. Payne (Ala.) 


§ 809. DEFENSES, 


Insurer’s refusal to pay on ground that insured became aviator held not 
waiver of defense that insured was alive. Woodmen of the World v. 
Maynor (Ala.) 


§ 812. LIMITATIONS. 


Fraternal insurer estopped to object that suit was not brought within a year. 
Supreme Tribe of Ben Hur v. York (Colo.) voueeeuns é¥'eew 

Limitation of action on certificate held not applicable, w here society “had col- 
lectad dues of absent member. Bennett v. Modern Woodmen of America 
(Cal.) 


815. PLEADING. 
(1). Declaration, complaint, or petition. 


Petition by beneficiaries named in cetificate held to sufficiently allege Own- 
arship in beneficiaries where it alleged promise to pay amount of insur- 
ance to beneficiaries named in cetificate, and that plaintiffs were such 
beneficiari¢s.—Petition held to show certificate was in force at death 
of insured —Complaint held to show duty of payment of insurance under 
mutual benefit certificae.—Count held not sufficienty broad to present 
issues concernig good standing of insured at time of his death, sought 
to be specially pleaded, to which pleas demurrer was sustained. 
men of the World v. Alford (Ala.) 


(2). Plea, answer, or affidavit of defense. 


Flea alleging misrepresentation in application held demurrable.—Plea al- 
leging misrepresentation in application as to insured’s habits held de- 
murrable.—Plea that insured violated constitution by intemperately using 
liquor held insufficinet.—Plea alleging that insured, in violation of con- 
stitution, entered into combat with another, resulting in his death, with- 
out alleging that contract forbade his entering into a combat held de- 
fective. Eminent Household of Columbian Woodmen v. Payne (Ala.). 

Insurer’s answer pleading insured’s change of occupation without notice must 
allege expiration of period within which notice was required to have been 
given.—Insurer’s answer’ alleging change of occupation without payment 
of additional assessment held insufficient to show that member had been 
suspended at time of death, since additional rate had not become due 
until regular rate had become due.—Burden of alleging and proving facts 
showing suspension at time of death on fraternal eee eevee 
Camp, W. O. W., v. James (Tex.) . ‘ jane 

Unverified plea relating to proof of death held * insufficient. 
the World v. Maynor (Ala.) 


(3). Reply. 


Replication, alleging self-defense without alleging facts constituting self- 
defense, held defective. Eminent Household of Columbian Woodmen v. 
Payne (Ala.) ° nub igessv ovens ees 
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(4). Issues, proof, and variance, 


Where it is not alleged that representations in application were false, policy 
will not be forfeited on such ground, as forfeitures are not favored and 
should never be permitted except under full allegation and proof. Sov- 
ereign Camp, W. O. W., v. Hubbard (Tex.) .. Bee CU Sa Sd ese 

Beneficiary must prove death of insured—an essential ‘averment of com- 
plaint. Woodmen of the World v. Maynor (Ala.) 


§ $816. EVIDENCE. 


$ 817. —— PRESUMPTIONS AND BURDEN OF PROOF. 
(1). In general 


Burden is on plaintiff in suit on fraternal benefit certificate to prove material 

allegations of complaint. Sovereign Camp, W. O, W., v. Eastis (Ala.). 
(2). Matters of avoidance or forfeiture. 

Fraudulent misrepresentations must be established by affirmative proof, even 
though representations or answers by insured in his application be deemed 
warranties,—It t be presumed, in absence of proof, that examiner was 
competent and ination skillfully and honestly made. Supreme Tribe 
of Ben Hur v. York (Colo,) : 

Rurden of proving every material allegation in “amended answer, in action 
on beneficiary certificate, rested upon defendant insurer, including alle- 
gations that assured made written application containing false answers 
to questions, Beeler v. Supreme Tribe of Ben Hur (Neb.) 

(3). Cause of death or injury, 

Burden of establishing proof is cn one who urges suicide as defense. Bear 
v. Sovereign Camp, W. O. W. (Mo.) 

In beneficiary’s action it is incumbent on defendant pleading suicide to prove 
it by preponderance of evidence. Woodmen of the World v. Holmes (Tex.) 


$ 818. —— ADMISSIBILITY. 
(4). Death or injury and cause thereof, 


Certificate of War Department records held admissible as proof of death. 
Woodmen of the World v. Maynor (Ala.) 


§ 819. —— WEIGHT AND SUFFICIENCY. 
(1). In general. 
Evidence held to support verdict of jury and judgment for plaintiff. Knights 
and Daughters of Tabor and Jurisdiction v, Chestnut (Okla ) 
Bvidence held to establish agreement by which wife as beneficiary was to 


pay premiums and receive benefits. Columbian Circle v. Muda. Kroupa 
v. Mudra (Ill.) 


(2). Matters of avoidance or forfeiture. 

Evidence held sufficient to support finding of payment of assessment. Ellis 
v. Fraternal Aid Union (Kan.) 

Evidence held to establish ®hat insured abandoned his insurance and rights as 
member by failure to pay assessments. Jensen v, Grand Lodge of A, O. 
U. W. (Neb.) 

Hearsay testimony as to death of assured’s brother held too uncertain. to 
justify forfeiture of policy. Sovereign Camp, W. O. W., v. Hubbard (Tex.) 

That insured was rejected a few days after acceptance by defendant’s exam- 
iner does not show fraudulent representations. Supreme Tribe of Ben 
Hur v. York (Colo.) 


(4). Death or injury and cause thereof, 


Finding that death was not result of suicide held warranted. Bear v. 
ereign Camp, W. O. W. (Mo.) 


23. TRIAL. 


25. ———- QUESTIONS KOR JURY. 
(1). In general, 


Effect of resolution of fraternal society suspending provision for forfeiting 
membership by engaging in military service held for court. Ellis v. Fra- 
ternal Afd Union (Kan.) 

Question whether insurer waived extra premium held for jury. 

Sovereign Camp, W. O. W. (S. C.). 


(2). Avoidance or mateitinie 


Where evidence as to whether insured had tuberculosis at time of delivery of 
policy was conflicting, trial court would not have been warranted in giv- 
ing peremptory instruction to find for defendant insurer as to matter of 
misrepresentations by insured that he was in good health. eee 
Ben. Ass’n v. Webster (Tex.) 

Question whether insured had misrepresented condition of his health “in ap- 
plication held for jury. Modern Woodmen of America v. Hall (Ind.)... 
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Evidence that insured did not falsely represent absence of disease or con- 
sultation with physician for five years prior to application held suffi- 
cient to go to jury as against motion for directed verdict. Cromeens v. 
Sovereign Camp, Woodmen of the World (MO.)........ccceceeeceeeees 


(3). Death or injury and cause thereof, 


Where insurer defended on ground of suicide, requested declaration of law 
in nature of peremptory instruction was properly refused, and question 
of suicide treated as one of fact for determination of court sitting as 
jury. Bear v. Sovereign Camp, W. O. W. (MO.)....ccccdecccsccce 

Conflicting evidence held to make issue whether insured committed suicide 
one for jury. Woodmen of the World v. Holmes (Tex.) 


$ 826. INSTRUCTIONS. 
(1). In general, 

Refusal of requested instruction where other instruction covered the same 
subject-matter more fully and completely held not error. Instruction 
submitting issue of whether insured misrepresented condition of health 
in application held sufficient. Modern Woodmen of viediher v. Hall (Ind.) 


Instruction as to mental ability to substitute beneficiarie eld properly re- 
fused. Shinholser v. Henry (Ga.) ee 





